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SECTION 10IHOATHS

101.1 Oath of Jurors Before Voir Dire
101.2 Oath of Jurors After Voir Dire
101.3 Oath of a Witness

101.4 Oath of an Interpreter

101.1 OATH OF JURORS BEFORE VOIR DIRE

Do you solemnly swear or affirm that you will answer truthfully all
guestions asked ofou as prospective jurors [so help you God]?

101.2 OATH OF JURORAFTER VOIR DIRE

Do you solemnly swear or affirm that you will well and truly try this
case between the [plaintiff(s)] [petitioner(s)] and [defendant(s)]
[respondent(s)], and a true verdictrender according to the law and evidence
[so help you God]?

101.3 OATH OF A WITNESS

Do you solemnly swear or affirm that the evidence you are about to give
will be the truth, the whole truth, and nothing but the truth [so help you
God]?

101.4 OATH OF ANINTERPRETER

Do you solemnly swear or affirm that you will make a true
interpretation to the witness of all questions or statements made to [him] [her]
in a language which that person understands, and a true interpretation of the
wi t ness 6 s tleEmisklanguage [smhelp you God]?
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QUALIFICATIONS INSTRUCTION

Many of you have electronic devices such as cell phones, smartphen
tablets, and laptops. Even though you have not yet been selected as a juror,
there are some strict rules that you must follow about electronic devices.

When you are called to a courtroom, the judge will give you specific
instructions on the use of kectronic devices. These rules are so important that
the judge may tell you that you must turn off your cell phone or other
electronic devices completely or that you cannot have your cell phone or
electronic devices in the courtroom. If someone needsdontact you in case of
an emergency, the judge will provide you with a phone number where you can
receive messages.

If the trial judge allows you to keep your cell phones, computers, or
other electronic devices, you cannot use them to take photographs, e
recordings, or audio recordings of the proceedings in the courtroom or your
fellow jurors. You must not use them to search the Internet or to find out
anything related to any cases in the courthouse.

Why is this restriction imposed? This restrictionis imposed because
jurors must decide the case without distraction and only on the evidence
presented in the courtroom. | know that, for some of you, these restrictions
affect your normal daily activities and may require a change in the way you
are used b communicating and perhaps even in the way you are used to
learning.

If you investigate, research, or make inquiries on your own, the trial
judge has no way to make sure that the information you obtain is proper for
the case. The parties likewise have rapportunity to dispute or challenge the
accuracy of what you find. Any independent investigation by a juror unfairly
and improperly prevents the parties from having that opportunity our
judicial system promises.

Between now and when you have been disclggad from jury duty by the
judge, you must not discuss any information about your jury service with
anyone, including friends, ceworkers, and family members. You may tell
those who need to know where you are that you have been called for jury
duty. If you are picked for a jury, you may tell people that you have been
picked for a jury and how long the case may take. However, you must not give
anyone any information about the case itself or the people involved in the
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case. You must also warn people not to trio say anything to you or write to
you about your jury service or the case. This includes faet-face, phone or
computer communications.

| want to stress that you must not use electronic devices or computers to
talk about this case, including tweetingtexting, blogging, emailing, posting
information on a website or chat room, or any other means at all. Do not send
or accept any messages, includingraail and text messages, about your jury
service. You must not disclose your thoughts about your jury seice or ask
for advice on how to decide any case.

The judge will tell you when you are released from this instruction.
Remember, these rules are designed to guarantee a fair trial. It is important
that you understand the rules as well as the impact oour system of justice if
you fail to follow them. If it is determined that any one of you has violated
this rule, and conducted any type of independent research or investigation, it
may result in a mistrial. A mistrial would require the case to be triedagain at
great expense to the parties and the judicial system. The judge may also
Impose a penalty upon any juror who violates this instruction. All of us are
depending on you to follow these rules, so that there will be a fair and lawful
resolution of every case.

NOTE ON USE

This instruction should be given in addition to and at the conclusitireof
instructions normally given to the prospective jurors. The portion of this
instruction dealing with communication with others and outside research may need
to be modified to include other specified means of communication or research as
technology deglops.

(Revised December 4, 2014)
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A. During Jury Selection

201.1 DESCRIPTION G- THE CASE
(PRIOR TO VOIR DIRE)

Welcome. [I] [The clerk] will now administer your oath.

Now that you have been sworn, | 6d | i
we are here todo.

This is a civil trial. A civil trial is different from a criminal case, where a
defendant is charged by the state prosecutor with committing a crime. The
subject of a civil trial is a disagreement between people or companies [or
others, as appropriate] where the claims of one or more of these parties have
been brought to court to be resolved.

This is a case abouinsert brief description of claim(s) and defense(s)
brought to trial in this casg)

The incident involved in this case occurred orjdate)at (location) (Add
any other information relevant to voir dire)

The principal witnesses who will testify in this case ardist withesses)
NOTE ON USE FOR 201.1

*See, for example, 401.2.
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201.2 INTRODUCTION OF PART ICIPANTS AND THEIR R OLES

Who are the people here and what do they do?

Judge/Courtt am the Judge. You may hear people occasionally refer to
me as AThe Court. o That is the for mal n
maintain order and decide how to apply the rles of the law to the trial. | will
also explain various rules to you that you will need to know in order to do
your job as the jury. It is my job to remain neutral on the issues of this
lawsuit.

PartiesA party who files a lawsuit is called the Plaintif. A party that is
sued is called the Defendant.

Attorneys:The attorneys have the job of representing their clients. That
means they speak for their client here at the trial. They have taken oaths as
attorneys to do their best and to follow the rules fotheir profession.

Pl ai nt i f fThe attor@ey anrthss sidle:of the courtroom(introduce
by nam@, represents(client namegnd is the person who filed the lawsuit here
at the courthouse. [His] [Her]j ob i s t o present [ hgss] [ h
to you. [He] [She] and [his] [her] client will be referred to most of the time as
At he pl(Attorney mame)willoyou please introduce who is sitting at the
table with you?

[Plaintiff without Counsel: (Introduce claimant by nanw) this sideof the
courtroom, is the person who filed the lawsuit at the courthous€Claimant)is
not represented by an attorney and will present [his] [her] side of things to
you [himself] [herself].]

Def endant ©he attGroey onshes kide of the courtroom,
(introduce by nameyepresents(client name)the one who has been sued. [His]
[ Her] job is to present [his] [her] cli
[ his] [her] client wil/l usual (Agornbye r ef €
name) will you please introduce who is sitting at the table with you?

[Def endant dhe attGroey onghes kide of the courtroom,
(introduce by name)epresents(client name)the one who has been sued. [His]
[ Her ] job i s to pr e skhngstdybu. [Bld [SHelhaedr | ¢
[his][ her] client wil/l usually be referr
[Her] client (defendant uninsured or underinsured motorist caigér)c | ai mant

e
0 S
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name)motor vehicle insurance company and provided [him] [herJuninsured]
[underinsured] motorist coverage, which may be available to pay some or all
of the damages that may be awarded:]

*Use the bracketed paragraph above when the case involves an uninsured
or underinsured motorist carrier.

[Defendant without Coues (Introduce defendant by nameh this side of
the courtroom, is the one who has been sue{efendant)s not represented by
an attorney and will present [his] [her] side of things to you [himself]
[herself].]

Court Clerk:This person sitting in front of me, (name) s the court clerk.
[He] [She] is here to assist me with some of the mechanics of the trial process,
including the numbering and collection of the exhibits that are introduced in
the course of the trial.

Court ReporterThe person sittingat the stenographic machine(name)
Is the court reporter. [His] [Her] job is to keep an accurate legal record of
everything we say and do during this trial.

Bailiff: The person over there(name) is the baliliff. [His] [Her] job is to
maintain order and security in the courtroom. The baliliff is also my
representative to the jury. Anything you need or any problems that come up
for you during the course of the trial should be brought to [him] [her].
However, the bailiff cannot answer any of your questionabout the case. Only
| can do that.

Jury: Last, but not least, is the jury, which we will begin to selectin a
few moments from among all of you. The
facts are and what the facts mean. Jurors should be as neutral asgsible at
this point and have no fixed opinion about the lawsuit.

In order to have a fair and lawful trial, there are rules that all jurors
must follow. A basic rule is that jurors must decide the case only on the
evidence presented in the courtroom. You must not communicate with
anyone, including friends and family members, abouthis case, the people and
places involved, or your jury service. You must not disclose your thoughts
about this case or ask for advice on how to decide this case.

| want to stress that this rule means you must not use electronic devices
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or computers to ®@mmunicate about this case, including tweeting, texting,
blogging, emailing, posting information on a website or chat room, or any
other means at all. Do not send or accept any messages to or from anyone
about this case or your jury service.

You must na do any research or look up words, names, [mapgsor
anything else that may have anything to do with this case. This includes
reading newspapers, watching television or using a computer, cell phone, the
Internet, any electronic device, or any other meanat all, to get information
related to this case or the people and places involved in this case. This applies
whether you are in the courthouse, at home, or anywhere else.

Many of you may have cell phones, tablets, laptopsr other electronic
devices withyou here in the courtroom.**

**The trial judge should select one of the following two alternative
i nstructions explaining the rul es
as explained in Note on Use 1.

Alternative A:[All cell phones, computers, ablets, or other types of
electronic devices must be turned off while you are in the courtroom. Turned
off means that the phone or other electronic device is actually off and not in a
silent or vibrating mode. You may use these devices during recessegt, &ven
then you may not use your cell phone or electronic device to find out any
information about the case or communicate with anyone about the case or the
people involved in the case. Do not take photographs, video recordings
audio recordings of the proceedings or of your fellow jurors. After each
recess, please double check to make sure your cell phone or electronic device
Is turned off. At the end of the case, while you are deliberating, you must not
communicate with anyone outside the jury room. You cannot have in the jury
room any cell phones, computers, or other electronic devices. If someone
needs to contact you in an emergency, the court can receive messages and
deliver them to you without delay. A contact phoneaumber will be provided
to you.]

Alternative B:[You cannot have any cell phones, tablets, laptops, or
other electronic devices in the courtroom. You may use these devices during
recesses, but even then you may not use your cell phone or electronic detace
find out any information about the case or communicate with anyone about
the case or the people involved in the case. Do not take photographs, video
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recordings, or audio recordings of the proceedings or your fellow jurors. At
the end of the case, wie you are deliberating, you must not communicate
with anyone outside the jury room. If someone needs to contact you in an
emergency, the court can receive messages and deliver them to you without
delay. A contact phone number will be provided to you.]

What are the reasons for these rules? These rules are imposed because
jurors must decide the case without distraction and only on the evidence
presented in the courtroom. If you investigate, research, or make inquiries on
your own outside of the courtroom the trial judge has no way to make sure
that the information you obtain is proper for the case. The parties likewise
have no opportunity to dispute or challenge the accuracy of what you find.
That is contrary to our judicial system, which assures everparty the right to
ask questions about and challenge the evidence being considered against it
and to present argument with respect to that evidence. Any independent
investigation by a juror unfairly and improperly prevents the parties from
having that opportunity our judicial system promises.

Any juror who violates these restrictions jeopardizes the fairness of
these proceedings, and a mistrial could result that would require the entire
trial process to start over. A mistrial is a tremendous expense and
inconvenience to the parties, the court, and the taxpayers. If you violate these
rules, you may be held in contempt of court, and face sanctions, such as
serving time in jail, paying a fine or both.

All of your communications with courtroom personnel, orme, will be
part of the record of these proceedings. That means those communications
shall either be made in open court with the court reporter present or, if they
are in writing, the writing will be filed with the court clerk. This means, if you
are outdde the courtroom, any communication with me must be in writing,
unsigned, and handed directly to the balliff. Do not share the content of the
writing with anyone, including other jurors. | have instructed the courtroom
personnel that any communications yo have with them outside of my
presence must be reported to me, and | will tell the parties [and their
attorneys] about any communication from you that | believe may be of
interest to the parties [and their attorneys].

However, you may communicate directlywith courtroom personnel

about matters concerning your comfort and safety, such as [juror parking]
[location of break areas] [how and when to assemble for duty] [dress] [what
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personal items can be brought into the courthouse or jury room] [list any
other types of routine ex parte communications permitted].

If you become aware of any violation of these instructions or any other
instruction | give in this case, you must tell me by giving a note to the bailiff.

NOTES ON USE FOR 201.2

1. Florida Rule of Judial Administration 2.451 directs trial judges to
instruct jurors on the use of cell phones and other electronic devices. During the
trial, the trial judge may remove the |
The trial judge also has the optitmnallow the jurors to keep the cell phones and
electronic devices during trial until the jurors begin deliberations. Rule 2.451
prohibits jurors from using the cell phones or electronic devices to find out
information about the case or to communicatdwihers about the case. The
jurors also cannot use the electronic devices to record, photograph, or videotape
the proceedings. In recognition of the discretion rule 2.451 gives trial judges, this
Instruction provides two alternatives: (A) requiring jiréo turn off electronic
devices during court proceedings and removing their cell phones and electronic
devices during deliberations; or (B) removing the cell phones and electronic
devices during all proceedings and deliberations. These instructionzemay
modified to fit the practices of a trial judge in a particular courtroom. These
instructions are not intended to limit the discretion of the trial court to control the
proceedings.

2.  The portion of this instruction dealing with communication with
others and outside research may be modified to include other specified means of
communication or research as technology develops.

3. Florida Rule of Civil Procedur&.431(i)(2) requires the court, by
pretrial order or statement on the record with oppotyuor objection, to set forth
the scope of routine, ex parte communications. Rule 1.431(i)(3) mandates an
i nstruction during voir dire regarding
with the court and courtroom personnel. The court should makéhsure
courtroom personnel are also aware of the limitations on their communications
with jurors.

4.  The introduction of the uninsured/underinsured motorist carrier is
required because the plaintiffs are entitled to have the jury know that the joined
carmm er i s the plaintiff sl@amzwnGeiocoGenerald/ unde
Insurance Cq.803 So2d 593 (Fla. 2001)¥edina v. Peralta724 So2d 1188
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(Fla. 1999).

(RevisedNovember 162017)

201.3 EXPLANATION OF THE V OIR DIRE PROCESS

Voir Dire:

The last thing | want to do, before we begin to select the jury, is to
explain to you how the selection process works.

Questions/Challenge$his is the part of the case where the parties and
their lawyers have the opportunity to get to know a little bit abod you, in
order to help them come to their own conclusions about your ability to be fair
and impartial, so they can decide who they think should be the jurors in this
case.

How we go about that i1is as foll ows:
of you. Then, each of the lawyers will have more specific questions that they
will ask of you. After they have asked all of their questions, | will meet with
them and they will tell me their choices for jurors. Each side can ask that |
exclude a person from senng on a jury if they can give me a reason to believe
that he or she might be unable to be fair and impartial. That is what is called
a challenge for cause. The lawyers also have a certain number of what are
called peremptory challenges, by which they mayxelude a person from the
jury without giving a reason. By this process of elimination, the remaining
persons are selected as the jury. It may take more than one conference among
the parties, their attorneys, and me before the final selections are made.

Pupose of Questioningihe questions that you will be asked during this
process are not intended to embarrass you or unnecessarily pry into your
personal affairs, but it is important that the parties and their attorneys know
enough about you to make this important decision. If a question is asked that
you would prefer not to answer in front of the whole courtroom, just let me
know and you can come up here and give your answer just in front of the
attorneys and me. If you have a question of either the attorres or me, don
hesitate to let me know.

Response to Questioninghere are no right or wrong answers to the
questions that will be asked of you. The only thing that | ask is that you
answer the questions as frankly and as honestly and as completely as yan.
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You [will take] [have taken] an oath to answer all questions truthfully and
completely and you must do so. Remaining silent when you have information
you should disclose is a violation of that oath as well. If a juror violates this
oath, it not only may result in having to try the case all over again but also can
result in civil and criminal penalties against a juror personally. So, again, it is
very important that you be as honest and complete with your answers as you
possi bl vy c¢an. rslardthg questiod, pleadetraisa your band and
ask for an explanation or clarification.

In sum, this is a process to assist the parties and their attorneys to select
a fair and impartial jury. All of the questions they ask you are for this
purpose. If, for any reason, you do not think you can be a fair and impatrtial
juror, you must tell us.

NOTE ON USE FOR 201.3

Thepublication of this recommended instruction is not intended to intrude
upon the trial jJudgebs own style and ma
cataloging the subjects to be covered in an introductory instruction.

(Revised December 4, 2014)
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B. After Jury Selected and Sworn

202.1 INTRODUCTION

Administer oath:

You have now taken an oath to serve as jurors in this trial. Before we
begin, | am going to tell you about the rules of law that apply to this case and
let you know what you can expect as the tal proceeds.

It is my intention to give you [all] [most] of the rules of law but it might
be that | will not know for sure all of the law that will apply in this case until
all of the evidence is presented. However, | can anticipate most of the law and
give it to you at the beginning of the trial so that you will better understand
what to be looking for while the evidence is presented. If | later decide that
different or additional law applies to the case, | will tell you. In any event, at
the end of the eidence | will give you the final instructions on which you must
base your verdict. At that time, you will have a complete written set of the
instructions so you do not have to memorize what | am about to tell you.

(Continue with the Substantive law, Damsgend General instructions
from the applicable sections of this book, followed by the applicable parts of
202.2 through 202.5)

NOTE ON USE FOR 202.1

The committee recommends giving the jury at the beginning of the trial a
complete as possible set of ingttions on the Substantive law, Damages, and
General Instructions.
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202.2 EXPLANATION OF THE T RIAL PROCEDURE

Now that you have heard the law, | want to let you know what you can
expect as the trial proceeds.

Opening Statementin a few moments, the atbrneys will each have a
chance to make what are called opening statements. In an opening statement,
an attorney is allowed to give you [his] [her] views about what the evidence
will be in the trial and what you are likely to see and hear in the testimony.

Evidentiary PhaseAf t er t he attorneysd opening
will bring their witnesses and evidence to you.

EvidenceEvidence is the information that the law allows you to see or
hear in deciding this case. Evidence includes the testimonythe witnesses,
documents, and anything else that | instruct you to consider.

WitnessesA witness is a person who takes an oath to tell the truth and
then answers attorneyso questions for t
qguestions by withessesisal | ed fAgi ving testimony. o T
statements that are made when someone has sworn an oath to tell the truth.

The plaintiffds | awyer wil/l nor mal |y
That is called direct examination. Then the defense lawyer may laghe same
witness additional questions about whatever the witness has testified to. That
is called crossexamination. Certain documents or other evidence may also be
shown to you during directorcrosse x ami nati on. After the |
witnesses have tdgied, the defendant will have the opportunity to put
witnesses on the stand and go through t
lawyer gets to do crossexamination. The process is designed to be fair to both
sides.

It is important that you remember that testimony comes from witnesses.
The attorneys do not give testimony and they are not themselves witnesses.

Objections:Sometimes the attorneys will disagree about the rules for
trial procedure when a question is asked of a witness. When that happensieo
of the | awyers may make what i1s call ed
can be complicated, and there are many reasons for attorneys to object. You
should simply wait for me to decide how to proceed. If | say that an objection
I s fisust aneanetde,winess may not answer the question. If | say
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t hat the objection is fAoverruled, 06 that
question.

When there is an objection and | make a decision, you must not assume
from that decision that | have any particular opinion other than that the rules
for conducting a trial are being correctly followed. If | say a question may not
be asked or answered, you must not try to guess what the answer would have
been. That is against the rules, too.

Side Bar ConferenceSomeimes | will need to speak to the attorneys
about legal elements of the case that are not appropriate for the jury to hear.
The attorneys and | will try to have as few of these conferences as possible
while you are giving us your valuable time in the courtoom. But, if we do
have to have such a conference during testimony, we will try to hold the
conference at the side of my desk so that we do not have to take a break and
ask you to leave the courtroom.

RecessedBreaks in an ongoing trialareusuallyc al | ed Ar ecesses
During a recess you still have your duties as a juror and must follow the rules,
even while having coffee, at lunch, or at home.

Instructions Before Closing Argumenfter all the evidence has been
presented to you, | will instruct yau in the law that you must follow. It is
important that you remember these instructions to assist you in evaluating the
final attorney presentations, which come next, and, later, during your
deliberations, to help you correctly sort through the evidence teeach your
decision.

Closing ArgumentsThe attorneys will then have the opportunity to
make their final presentations to you, which are called closing arguments.

Final InstructionsAfter you have heard the closing arguments, | will
instruct you further in the law as well as explain to you the procedures you
must follow to decide the case.

DeliberationsAfter you hear the final jury instructions, you will go to
the jury room and discuss and decide the questions | have put on your verdict
form. [You will have a copy of the jury instructions to use during your
discussions.] The discussions you have and the decisions you make are usually
called Ajury deliberations. 0 Your delib
neither | nor anyone else will be with youm the jury room.
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Verdict: When you have finished answering the questions, you will give
the verdict form to the bailiff, and we will all return to the courtroom where
your verdict will be read. When that is completed, you will be released from
your assigrment as a juror.

What are the rules?

Finally, before we begin the trial, | want to give you just a brief
explanation of rules you must follow as the case proceeds.

Keeping an Open Mind¥ou must pay close attention to the testimony
and other evidence ag comes into the trial. However, you must avoid
forming any final opinion or telling anyone else your views on the case until
you begin your deliberations. This rule requires you to keep an open mind
until you have heard all of the evidence and is desigd to prevent you from
influencing how your fellow jurors think until they have heard all of the
evidence and had an opportunity to form their own opinions. The time and
place for coming to your final opinions and speaking about them with your
fellow juror s is during deliberations in the jury room, after all of the evidence
has been presented, closing arguments have been made, and | have instructed
you on the law. It is important that you hear all of the facts and that you hear
the law and how to apply it kefore you start deciding anything.

Consider Only the Evidenct:is the things you hear and see in this
courtroom that matter in this trial. The law tells us that a juror can consider
only the testimony and other evidence that all the other jurors havelso heard
and seen in the presence of the judge and the lawyers. Doing anything else is
wrong and is against the law. That means that you must not do any work or
investigation of your own about the case. You must not obtain on your own
any information about the case or about anyone involved in the case, from any
source whatsoever. This includes reading newspapers, watching television or
using a computer, cell phone, the Internet, any electronic device, or any other
means at all, to get information related o this case or the people and places
involved in this case. This applies whether you are in the courthouse, at home,
or anywhere else. You must not visit places mentioned in the trial or use the
internet to look at maps or pictures to see any place discuessduring trial.

Do not provide any information about this case to anyone, including
friends or family members. Do not let anyone, including the closest family
members, make comments to you or ask questions about the trial. Jurors
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must not have discussins of any sort with friends or family members about

the case or the people and places involved. So, do not let even the closest
family members make comments to you or ask questions about the trial. In

this age of electronic communication, | want to stresagain that just as you

must not talk about this case facdo-face, you must not talk about this case by
using an electronic device. You must not use phones, tablets, computers or
other electronic devices to communicate. Do not send or accept any messages
related to this case or your jury service. Do not discuss this case or ask for
advice by any means at all, including posting information on an Internet
website, chat room or blog.

No Mid-Trial DiscussionsWhen we are in a recess, do not discuss
anything about the trial or the case with each other or with anyone else. If
attorneys approach you, donot speak wit
avoid contact with you. If an attorney will not look at you or speak to you, do
not be offended or form a conclusiorabout that behavior. The attorney is not
supposed to interact with jurors outside of the courtroom and is only
following the rules. The attorney is not being impolite. If an attorney or
anyone else does try to speak with you or says something about theecas
your presence, please inform the bailiff immediately.

Only the Jury Decide©nly you get to deliberate and answer the verdict
guestions at the end of the trial. | will not intrude into your deliberations at
all. I am required to be neutral. You shoud not assume that | prefer one
decision over another. You should not try to guess what my opinion is about
any part of the case. It would be wrong for you to conclude that anything | say
or do means that | am for one side or another in the trial. Discussg and
deciding the facts is your job alone.

Use of Cell Phones and Electronic Devices in the Courtroom and Jury
Room:*

*The trial judge should select one of the following two alternative
i nstructions expl ai ni ng eléectnoaicdewicese s g o
as explained in Note on Use 3.

Alternative A:[All cell phones or other types of electronic devices must
be turned off while you are in the courtroom. Turned off means that the
phone or other electronic device is actually off and nonia silent or vibrating
mode. You may use these devices during recesses, but even then you may not
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use your phone or electronic device to find out any information about the case
or communicate with anyone about the case or the people involved in the case.
Do not take photographs, video recordings or audio recordings of the
proceedings or your fellow jurors. After each recess, please double check to
make sure your device is turned off. At the end of the case, while you are
deliberating, you must not communicate with anyone outside the jury room.

You cannot have in the jury room any cell phones, computers, or other
electronic devices. If there are breaks in the deliberations, | may allow you to
communicate with your family or friends, but do not communicade about the
case or your deliberations. If someone needs to contact you in an emergency,
the court can receive messages and dedr them to you without delay.The
courtdés phone number will be provided

Alternative B:[You cannot have any cell phaes, computers, or other
electronic devices in the courtroom. You may use these devices during
recesses, but even then you may not use your phone or electronic device to
find out any information about the case or communicate with anyone about
the case orthe people involved in the case. Do not take photographs, video
recordings or audio recordings of the proceedings or your fellow jurors. At
the end of the case, while you are deliberating, you must not communicate
with anyone outside the jury room. If there are breaks in the deliberations, |
may allow you to communicate with your family or friends, but do not
communicate about the case or your deliberations. If someone needs to
contact you in an emergency, the court can receive messages and deliver them
to you withoutdelay. The court és phone number wi l

NOTES ON USE FOR 202.2

1.  This instruction is intended for situations in which at the end of the
case the jury is going to be instructed before closing argument. The committee
strondy recommends instructing the jury before closing argument. If, however, the
court is going to instruct the jury after closing argument, this instruction will have
to be amended.

2.  The publication of this recommended instruction is not intended to
inttudle upon the trial judgeds own styl e
cataloging the subjects to be covered in an introductory instruction.

3. Florida Rule of Judicial Administration 2.451 directs trial judges to
instruct jurors on the use of tphones and other electronic devices. During the
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trial, the trial judge may remove the
The trial judge also has the option to allow the jurors to keep the cell phones and
electronic devices during triahtil the jurors begin deliberations. Rule 2.451
prohibits jurors from using the cell phones or electronic devices to find out
information about the case or to communicate with others about the case. The
jurors also cannot use the electronic devicesdorce photograph, or videotape

the proceedings. In recognition of the discretion rule 2.451 gives trial judges, this
instruction provides two alternatives. The trial judge should give the jurors one of
the following alternative instructions: (A) requigrnurors to turn off electronic

devices during court proceedings and removing their phones and electronic devices
during deliberations; or (B) removing the cell phones and electronic devices during
all proceedings and deliberations. These instructionshmagodified to fit the
practices of a trial judge in a particular courtroom. These instructions are not
intended to limit the discretion of the trial court to control the proceedings.

4.  The portion of this instruction dealing with communication with
others and outside research may be modified to include other specified means of
communication or research as technology develops.

(Revised December 4, 2014)
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202.3 NOTETAKING BY JURORS

If you would like to take notes during the trial, you may do so. @ the
other hand, of course, you are not required to take notes if you do not want to.
That will be left up to you individually.

You will be provided with a note pad and a pen for use if you wish to
take notes. Any notes that you take will be for youpersonal use. However,
you should not take them with you from the courtroom. During recesses, the
bailiff will take possession of your notes and will return them to you when we
reconvene. After you have completed your deliberations, the bailiff wiltollea
your notes, which will be immediately destroyedNo one will ever read your
notes.

If you take notes, do not get so involved in noteaking that you become
distracted from the proceedings. Your notes should be used only as aids to
your memory.

Whether or not you take notes, you should rely on your memory of the
evidence and you should not be unduly influenced by the notes of other jurors.
Notes are not entitled to any greater
evidence.

NOTES ON USE FOR 202.3

1.  The ourt should furnish all jurors with the necessary pads and pens
for taking notes. Additionally, it may be desirable for jurors to be furnished with
envelopes to place the notes for additional privacy.

2. Florida Rule of Judicial Administratic2.430(k) praides that at the
conclusion of the trial, the court shall collect and immediately destroy all juror
notes.

3. Florida Rule of Civil Procedur#.455 provides that the trial court
may, in its discretion, authorize the use of juror notebooks to contain datam
and exhibits as an aid to the jurors in performing their duties.

4.  When it is impractical to take exhibits into the jury room, this
instruction should be modified to describe how the jury will have access to the
exhibits.
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202.4 JUROR QUESTIONS

Questions for the court or courtroom personnel:

During the trial, you may have a question about these proceedings. If
so, please write it down and hand it to the bailiff, who will then hand it to me.
| will review your question with the parties [and their attorneys] before
responding

Questions for witnesses:

You also may have a question you think should be asked of a witness. If
S0, there is a way for you to request that | ask the witness a question. After all
the attorneys hawe completed their questioning of the witness, you should
raise your hand if you have a question. | will then give you sufficient time to
write the question on a piece of paper, fold it, and give it to the bailiff, who
will pass it to me. Do not put your name on the question, show it to anyone or
discuss it with anyone.

It is important to know that if you have a question you believe should be
asked of a witness, you must raise your hand and request that | ask the
witness the question before the witness leavé¢he witness stand. You will not
have an opportunity to ask the witness a question once the witness leaves the
courtroom. | will then review the question with the attorneys. Under our law,
only certain evidence may be considered by a jury in determining erdict.
You are bound by the same rules of evid
questions. If | decide that the question may not be asked under our rules of
evidence, | will tell you. Otherwise, | will direct the question to the witness.
The attorneys mg then ask followup questions if they wish. If there are
additional questions from jurors, we will follow the same procedure again.

By providing this procedure, | do not mean to suggest that you must or
should submit written questions for witnesses. In m&t cases, the lawyers will
have asked the necessary questions.

NOTES ON USE FOR 202.4

1. Florida Rule of Civil Procedure.431(i)(3) requires an instruction that
jurorso®é6 questions must be submitted 1In
with theparties and counsel before responding. Rule 1.431 does not prevent jurors
from asking the bailiff about routine matters affecting comfort and safety. The

September 1,2018  Florida Standard Jury Instructions in Civil Cases 34



committee notes to rule 1.431 recognize that this instruction may need to be
modified to reflect thiaindividual trial judges may have reasonable differences
regarding the type of communications considered routine.

2. Florida Rule of Civil Procedure.452 mandates that jurors be
permitted to submit written questions directed to witnesses or the court.

(RevisedNovember 162017)
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202.5 JURY TO BE GUDED BY OFFICIAL ENG LISH
TRANSLATION/INTERPRE TATION

[A] [Some] witness[es] may testify iflanguage to be usedhich will be
interpreted in English.

The evidence you are to consider is only that providedtough the
official court interpreters. Although some of you may know(language usedjt
Is important that all jurors consider the same evidence. Therefore, you must
accept the English interpretation. You must disregard any different meaning.

If, however, during the testimony there is a question as to the accuracy
of the English interpretation, you should bring this matter to my attention
immediately by raising your hand. You should not ask your question or make
any comment about the interpretation in thepresence of the other jurors, or
otherwise share your question or concern with any of them. | will take steps to
see if your question can be answered and any discrepancy resolved. If,
however, after such efforts a discrepancy remains, | emphasize that yowust
rely only upon the official English interpretation as provided by the court
interpreter and disregard any other contrary interpretation.

NOTE ON USE FOR 202.5

When instructing the jury at the beginning of the trial, this instruction should
be used in lieu of 601.3. Semited States v. Fran¢d 36 F.3d 622, 626 (9th Cir.
1998);United States v. Fuent@gontijo, 68 F.3d 352, 35%6 (9th Cir. 1995). For
an examplesee Model Instruction No. 1.
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SECTION 300HEVIDENCE INSTRUCTIONS

301.1 Deposition Testimony, Interrogatories, Stipulated Testimony,
Stipulationsand Admissions

301.2 Instruction when First Item of Documentary, Photographic, or
Physical Evidence Is Admitted

301.3 Instruction when Evidence Is First Published to Jurors
301.4 Instruction Regaidg Visual or Demonstrative Aids
301.5 Evidence Admitted for a Limited Purpose

301.6 Jury to Be Guided by Official English
Translation/Interpretation

301.7 Jury to Be Guided by Official English Thacript of Recording
in Foreign Language (Accuracy Not in Dispute)

301.8 Jury to Be Guided by Official English
Translation/Interpretatiod Transcriptof Recording in
Foreign Language (Accuracy in Dispute)

301.9 Disregard Stricken Matter
301.10Instruction Before Recess
301.11 Failure to Maintain Evidence or Keep a Record
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301.1 DEPOSITION TESTIMONY, INTERROGATO RIES,
STIPULATED TESTIMONY , STIPULATIONS,
AND ADMISSIONS (from 1.13(a))

a. Deposition o prior testimony:

Members of the jury, the sworn testimony of(name) given before trial,
will now be presented. You are to consider and weigh this testimony as you
would any other evidence in the case.

b. Interrogatories:

Members of the jury, answers tanterrogatories will now be read to
you. Interrogatories are written questions that have been presented before
trial by one party to another. They are answered under oath. You are to
consider and weigh these questions and answers as you would any other
evidence in the case.

C. Stipulated testimony:

Members of the jury, the parties have agreed that ifname of witness)
were called as a witness, [he] [she] would testifyead or describe the
testimony) You are to consider and weigh this testimony as you walibny
other evidence in the case.

d. Stipulations:

Members of the jury, the parties have agreed to certain facts. You must
accept these facts as tru¢Read the agreed facts)

e. Admissions:
1.  Applicable to all parties:

Members of the jury, (identify theparty or parties that have admitted the
facts)[has] [have] admitted certain facts. You must accept these facts as true.
(Read the admissions)

2.  Applicable to fewer than all parties:

Members of the jury, (identify the party or parties that have admittieel
facts)[has] [have] admitted certain facts. You must accept these facts as true
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in deciding the issues betweefidentify the affected partieshut these facts
should not be used in deciding the issues betwegdentify the unaffected
parties) (Read he admissions)

NOTE ON USE FOR 301.1

The committee recommends that the appropriate explanation be read
immediately before a deposition, or an interrogatory and answer, stipulated
testimony, a stipulation, or an admission are read in evidence, and that no
instruction on the subject be repeated at the conclusion of the trial.
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301.2 INSTRUCTION WHEN FIRST ITEM OF DO CUMENTARY,
PHOTOGRAPHIC, OR PHY SICAL
EVIDENCE IS ADMITTED

The (describe item of evidenceas now been received in evidence.
Witnesses may tesfy about or refer to this or any other item of evidence
during the remainder of the trial. This and all other items received in evidence
will be available to you for examination during your deliberations at the end
of the trial.

NOTE ON USE FOR 301.2

Thisinstruction should be given when the first item of evidence is received
in evidence. It may be appropriate to repeat this instruction when items received in
evidence are not published to the jury. It may be combined with 301.5 in
appropriate circumstancds may also be given in conjunction with 301.4 if a
witness has used exhibits which have been admitted in evidence and demonstrative
aids which have not.
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301.3 INSTRUCTION WHEN EVIDENCE IS FIRST PUBLISHED TO
JURORS

The (describe item of evidencepasbeen received in evidence. It is being
shown to you now to help you understand the testimony of this witness and
other witnesses in the case, as well as the evidence as a whole. You may
examine(describe item of evidencéyiefly now. It will also be available to you
for examination during your deliberations at the end of the trial.

NOTE ON USE FOR 301.3

This instruction may be given when an item received in evidence is handed
to the jurors. It may be combined with 301.5 in appropriate circumstances.
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301.4 INSTRUCTION REGARDING VISUAL
OR DEMONSTRATIVE AID S

a. Generally:

This witness will be using(identify demonstrative or visual aid(s)) assist
in explaining or illustrating [his] [her] testimony. The testimony of the witness
Is evidence; howeverfthis] [these] (identify demonstrative or visual aid($i3]
[are] not to be considered as evidence in the case unless received in evidence,
and should not be used as a substitute for evidence. Only items received in
evidence will be available to you foconsideration during your deliberations.

b.  Specially created visual or demonstrative aids based on disputed
assumptions:

This witness will be using(identify demonstrative aid(s)p assist in
explaining or illustrating [his] [her] testimony. [This] [These] item][s] [has]
[have] been prepared to assist this witness in explaining [his] [her] testimony.
[It] [They] may be based on assumptions which you are free to accept or
reject. The testimony of the witness is evidence; however, [this] [these]
(identify danonstrative or visual aid(s]is] [are] not to be considered as
evidence in the case unless received in evidence, and should not be used as a
substitute for evidence. Only items received in evidence will be available to
you for consideration during your deliberations.

NOTES ON USE FOR 301.4

1. Instruction 301.4a should be given at the time a witness first uses a
demonstrative or visual aid which has not been specially created for use in the
case, such as a skeletal model.

2. Instruction 301.4b is designéor use when a witness intends to use
demonstrative or visual aids which are based on disputed assumptions, such as a
computergenerated model. This instruction should be given at the time the witness
first uses these demonstrative or visual aids. Thisucison should be used in
conjunction with 301.3 if a witness uses exhibits during testimony, some of which
are received in evidence, and some of which are not.
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301.5 EVIDENCE ADMITTED FO R A LIMITED PURPOSE

The (describe item of evidenceas now beemnreceived into evidence. It
has been admitted only [for the purpose ofdescribe purposg)as to (name
party). You may consider it only [for that purpose] [as it might affect(hame
party)]. You may not consider that evidence [for any other purpose] [as fany
other party] [ (hame other party(g)
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301.6 JURY TO BE GUDED BY OFFICIAL ENG LISH
TRANSLATION/INTERPRE TATION

Introduction:

The law requires that the court appoint a qualified interpreter to assist
a witness who does not readily speak or understartie English language in
testifying. The interpreter does not work for either side in this case. [He] [She]
Is completely neutral in the matter and is here solely to assist us in
communicating with the witness. [He] [She] will repeat only what is said and
will not add, omit, or summarize anything. The interpreter in this case is
(name of interpreter)rhe oath will now be administered to the interpreter.

Oath to Interpreter:

Do you solemnly swear or affirm that you will make a true
interpretation to the witness of all questions or statements made to [him] [her]
i n a | anguage which that person under st
statements into the English language, to the best of your abilities [so help you
God]?

Foreign Language Testimony:

You are about to hear testimony of a witness who will be testifying in
(language used)rhis witness will testify through the official court interpreter.
Although some of you may know(language used)t is important that all jurors
consider the same evidence. Thefore, you must accept the English
translation of the witnessds testi mony.
meaning.

If, however, during the testimony there is a question as to the accuracy
of the English interpretation, you should bring this matter to myattention
immediately by raising your hand. You should not ask your question or make
any comment about the interpretation in the presence of the other jurors, or
otherwise share your question or concern with any of them. | will take steps to
see if your question can be answered and any discrepancy resolved. If,
however, after such efforts a discrepancy remains, | emphasize that you must
rely only upon the official English interpretation as provided by the court
interpreter and disregard any other contrary interpretation.

NOTE ON USE FOR 301.6
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This instruction should be given to the jury immediately before the
testimony of a witness who will be testifying through the services of an official
court interpreter. Compaténited States v. Francd .36 F.3d 622, 62@®th Cir.
1998) (jury properly instructed that it must accept translation of fodalgguage
taperecording when accuracy of translation is not in issuajted States v.
FuentesMontijo, 68 F.3d 352, 35%6 (9th Cir. 1995).
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301.7 JURY TO BE GUIDED BY OFFICIAL ENGLISH
TRANSCRIPT OF RECORDING IN FOREI GN LANGUAGE
(ACCURACY NOT IN DIS PUTE)

You are about to listen to a tape recording ir{language usedjach of
you has been given a transcript of the recording which has been admitted into
evidence. The tanscript is a translation of the foreign language tape
recording.

Although some of you may know(language used)t is important that all
jurors consider the same evidence. Therefore, you must accept the English
translation contained in the transcript and disregard any different meaning.

If, however, during the testimony there is a question as to the accuracy
of the English translation, you should bring this matter to my attention
immediately by raising your hand. You should not ask your question or make
any comment about the translation in the presence of the other jurors, or
otherwise share your question or concern with any of them. | will take steps to
see if your question can be answered and any discrepancy resolved. If,
however, after such efforts a disrepancy remains, | emphasize that you must
rely only upon the official English translation as provided by the court
interpreter and disregard any other contrary translation.

NOTE ON USE FOR 301.7

This instruction is appropriate immediately prior to they juearing a tape
recorded conversation in a foreign language if the accuracy of the translation is not
an issue. See.g, United States v. Fran¢d 36 F.3d 622, 626 (9th Cir. 1998);

United States v. Fuent@gontijo, 68 F.3d 352, 35%6 (9th Cir. 1995).
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301.8 JURY TO BE GUIDED BY OFFICIAL ENGLISH
TRANSLATION/INTERPRE TATION 8 TRANSCRIPT OF RECORDING
IN FOREIGN LANGUAGE (ACCURACY IN DISPUTE)

You are about to listen to a tape recording ir{language usedjach of
you has been given a transcript of the raarding. The transcripts were
provided to you by [the plaintiff] [the defendant] so that you could consider
the content of the recordings. The transcript is an English translation of the
foreign language tape recording.

Whether a transcript is an accurate translation, in whole or in part, is
for you to decide. In considering whether a transcript accurately describes the
meaning of a conversation, you should consider the testimony presented to
you regarding how, and by whan, the transcript was made. You may consider
the knowledge, training, and experience of the translator, as well as the nature
of the conversation and the reasonableness of the translation in light of all the
evidence in the case. You should not rely in arway on any knowledge you
may have of the language spoken on the recording; your consideration of the
transcripts should be based on the evidence introduced in the trial.

NOTE ON USE FOR 301.8

This instruction is appropriate immediately prior to the juggiing a tape
recorded conversation in a foreign language if the accuracy of the translation is an
Issue. Seee.g, United States v. Jorda23 F.3d 676, 689 (7th Cir. 2000). See
also Seventh Circuit Federal Criminal Jury Instructions §83.18.
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301.9 DISREGARD STRICKEN M ATTER
NOTE ON USE FOR 301.9

No standard instruction is provided. The court should give an instruction that
Is appropriate to the circumstances. In drafting a curative instruction, the court
must decide on a measured response that withdre good than harm, going no
further than necessary. The language of curative instructions should be carefully

selected so as not to punish a party or attorney.
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301.10 INSTRUCTIONBEFORE RECESS

We are about to take [our first] [a] recess. Remember it all of the
rules | have given you apply even when you are outside the courtroom, such as
at recess.

Remember the basic rule: Do not talk to anyone, including your fellow
jurors, friends, family or co-workers about anything having to do with this
trial, except to speak to court staff. This means neraailing, text messaging,
tweeting, blogging, or any other form of communication. You cannot do any
research about the case or look up any information about the case.
Remember to observe during our recesthe other rules | gave you. If you
become aware of any violation of any of these rules at all, notify court
personnel of the violation.

After each recess, please double check to make sure [that your cell
phone or other electronic device is turned off comgtely] [that you do not
bring your cell phone or other electronic device into the courtroom or jury
room.

NOTESON USE FOR 301.10

1. This instruction should be given before the first recess. Before later
recesses, the court has the discretion to givabareviated version of this
instruction.

2.  The publication of this recommended instruction is not intended to
I ntrude upon the trial judgeb6s own styl
instruction is intended to remind jurors throughout the proogsdf the
importance of the rules limiting their use of cell phones and other electronic
devices.

(Revised December 4, 2014)
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301.11 FAILURE TO MAINTAIN EVIDENCE OR KEEP A RECORD

a. Adverse inference.
If you find that:

(Name of party]lost] [destroyed] [mutilated] [altered] [concealed] or
otherwise caused th€édescribe evidencead be unavailable, while it was within
[his] [her] [its] possession, custody, or control; and thédescribe evidence)
would have been material in deciding the disputed issués this case; then you
may, but are not required to, infer that this evidence would have been
unfavorable to (name of party)You may consider this, together with the other
evidence, in determining the issues of the case.

NOTES ON USE FOR 301.11a

1. Thisnstruction iIis not iIintended to
impose additional or other sanctions or remedies against a party for either
inadvertent or intentional conduct in the loss, destruction, mutilation, alteration,
concealment, or other disgiion of evidence material to a case. $eg, Golden
Yachts, Incv. Hall, 920 So. 2d 777, 780 (Fla. 4th DCA 200&m. Hosp. Mgmt.

Co. of Minnesota v. Hettige®04 So. 2d 547 (Fla. 4th DCA 2003@stv Lakeland
Reg. Med. Ctr.844 So. 2d 656 (Fla. 2d DCA 2008)ationwide LiftTrucks,Inc.

v. Smith 832 So. 2d 824 (Fla. 4th DCA 200Zprres v. Matsushita Elec. Catp
762 So. 2d 1014 (Fla. 5th DCA 2000); éaonco Mfginc. v. Alcover656 So. 2d
629 (Fla. 3d DCA 1995).

2. The inference addressed in this instruction does not rise to the level of
a presumptionPub. Health Tr. of Dade Cty. v. Val¢in07 So. 2d 596 (Fla. 1987),
and Instruction 301.11b.

3.  This instruction may require modification in the event a factual
disputeexists as to which party or person is responsible for the loss of any
evidence.

b. Burden shifting presumption.

The court has determined that(name of partyhad a duty to [maintain
(describe missing evidendgkeep a record of(describe subject matter s
which party had record keeping ddtyName of partydid not [maintain
(describe missing evidengdgdr] [keep a record of (describe subject matter as to
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which party had recordkeeping duty)

Becausgname of partyylid not [maintain (describe missigp evidenced)
[or] [keep a record of (describe subject matter as to which party had a record
keeping duty)) you should find that (nhame of invoking partygstablished [his]
[her] (describe applicable claim or defensajess(name of partyproves
otherwiseby the greater weight of the evidence.

NOTES ON USE FOR 301.11b

1.  This instruction applies only when the court has determined that there
was a duty to maintain or preserve the missing evidence at issue and the party
invoking the presumption has estabédHo the satisfaction of the court that the
absence of the missing evidence hinders
claim or defense. Sd&ub. Health Tr. of Dade Cty. v. Val¢it07 So. 2d 596 (Fla.
1987).

2.  This instruction may require modsftion in the event a factual
dispute exists as to which party or person is responsible for the loss of any
evidence.

(Adopted April 21, 2016)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 51



401
402
403
404
405
406
407
408
409
410
411
412
413

414

415

SECTION 400HSUBSTANTIVE INSTRUCTIONS

General Negligence

Professional Negligence

Products Liability

| nsurer6s Bad Faith
Defamation

Malicious Prosecution

False Imprisonment

Tortious Interference with Business Relasbips
Misrepresentation

Outrageous Condu@ausing Severe Emotional Distress
Civil Theft

Contribution Among Tortfeasors

Claim for Personal Injury Protection (PIP) Benefits (Medical
Benefits only)

Intentional Tort As an Exception to Exclusive Remedy of
Wor kersdé6 Compensati on

Unlawful Retaliation

NOTE ON USE

These substantive instructions should be followed by the applicable sections
from Damages, Substantive Instructi@gnsGeneral, and Closing Instructions
(Before Final Argument).
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401 GENERAL NEGLIGENCE

401.1 Introduction

401.2 Summary of Claims

401.3 Greater Weight of the Evidence

401.4 Negligene

401.5 Negligence of a Child

401.6 Negligene of a Common Carrier

401.7 Res Ipsa Loquitur

401.8 Violation of NorTraffic Penal Statute as Negligence per Se

401.9 Violation of Statute, Ordinance, or Regulation as Evidence of
Negligence

401.10 Equal and Reciprocal Rights of Motorists and Pedestrians
401.11 Duty of Motorist Toward Children

401.12 Legal Cause

401.13 Preemptive Charges

401.14 Preliminary Issués Vicarious Liability

401.15 Preliminary Issués Common Carrier

401.16 Preliminary Issués Premises Liability

401.17 Burden of Proof on Preliminary Issues

401. 18 | ssues o Genbral Naglimencef f 6 s Cl ai m
401.19 | ssues o ConmbreCamer i ff 6s Cl ai m
401. 20 | ssues o Rrerfidesliabiltyi f f 6s Cl ai m

401.21 Burden of Proof on Maf@laim

401.22 Defense Issues

401.23 Burden foProof on Defense Issues

401.24 Counterclaims, Cross Claims, and Third Party Claims
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401.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules oflaw, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 401.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 401.1. See Model Instructian M Instruction 401.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction 401.1 when the final instructions are different from the
instructions given at the beginning of tteese. If the instructits at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for the difference, aaahhere the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determirmtda casdyy-case basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationsrule1.470(b). The trial judge may find isaful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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401.2 SUMMARY OF CLAIMS

The claims [and defenses] in this casee as follows.(Claimant)claims
that (defendantas negligent in(describe alleged negligencghich caused
[him] [her] harm.

(Defendant)enies that claim [and also claims thafclaimant)was
[himself] [herself] negligent in(describe the alleged cqarative negligence)

which caused [his] [her] harm]. [Additionally (describe any other affirmative
defenses)

[The parties] [(claimant] must prove [his] [her] [their] claims by the

greater weight of the evidence. | will now define some of the terms youllhise
in deciding this case.
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401.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 401.3

1.  Greater or lesser number of wéssesThe committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencélhe committee recommentisat no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqtal7 So. 2d 731 (Fla. 1960).
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401.4 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the care that a
reasonably careful person would use under like circumstances. Negligence is
doing something that a reasonably careful person would not do under like
circumstances or failing to do something that a reasonably careful person
would do under like circumstances

NOTES ON USE FOR 401.4

1. No inference of negligence from mere fact of accidém.committee
recommends that no instruction be given
i nferred from the mer e Beldgnp éymchl2@So.0f an
2d578, 581 (Fla. 2d DCA 1961). Such an instruction is argumentative and
negative.

2. Unavoidable accidenfThe committee recommends that no instruction
be given on the subject of Aunavoidabl e
subject for arguntd by counsel.

3. Presumption of reasonable care; right to assume others will exercise.
The committee recommends that no instruction be given to the effect that one is
presumed to have exercised reasonabl e c
of others or that one has the right to assume others will exercise reasonable care.
Whether a person is entitled so to assume and to act on that assumption ultimately
depends on whether a reasonably careful person in the same circumstances would
so assume andta&ee 3 Fla. JuAutomobile93 at 562; 23 Fla. Julegligence
879 at 319, also 8877 and 78; 65A C.N&gligence815 at 592, 8118 at 30; 60
C.J.SMotor Vehicless249 at 610; 61 C.J.$otor Vehicle459 at 13.

4. Sudden Emergencyhe committee recommends that no instruction
be given on the subject of sudden emergency. In the circumstances of an
emergency, as in fAordinary circumstance
reasonable care under the circumstances.

5.  Traffic. The conmittee recommends that no instruction be given on
the following subjects: (a) duty to keep lookout; (b)ydiat inspect vehicle or to
mait ain vehicle in safe condition; or (c
Negligence is properly and completely defil as the failure to use that degree of
care which a reasonable person would use under like circumstances.
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6. Railroads.The committee recommends that no instruction be given on
the following subjects: (a) the supposed duty of a pedestrian or motdtistio e | d
the right of wayo to an approaching tr
crossings; or (c) the Astanding traino
completely defined as the failure to use that degree of care which a reasonable
person would usender like circumstances.

a
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401.5 NEGLIGENCE OFA CHILD

Reasonable care on the part of a child is the care that a reasonably
careful child of the same age, mental capacity, intelligence, training and
experience would use under like circumstances.

NOTE ONUSE FOR 401.5

This instruction should be given, when applicable, immediately following
instruction 401.4. This instruction is applicable when the claim involves
negligence of a child occurring while that child is engaged in activities appropriate
to a chid of his or her age, experience and wisdom. This instruction may not be
applicable when the claim involves negligence of a child occurring while he or she
Is engaged in an activity normally undertaken principally by adults and for which
adult qualificatims are usually required, such as operating an automobile, airplane,
motorboat, or motorcycles.g, Medina v. McAllister202So. 2d755 (Fla. 1967).
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401.6 NEGLIGENCE OFA COMMON CARRIER

Negligence is the failure to use reasonable caf@®efendantjs acommon
carrier. [The reasonable care required of{defendant)s different from the
reasonable care required of a passenger.]

The reasonable care required of a common carrier for the safety of a
passenger is the highest degree of care that is consistesih the type of
transportation used and the practical operation of the business of a common
carrier of passengers. Negligence of a common carrier is doing something that
a very careful person would not do under like circumstances or failing to do
somethirg that a very careful person would do under like circumstances.

[In connection with ( d e f e ndefansetthatclnimant)was [himself]
[herself] negligent, reasonable care is what a reasonably careful person would
do under like circumstances. Negligencesidoing something that a reasonably
careful person would not do under like circumstances or failing to do
something that a reasonably careful person would do under like
circumstances.]

NOTE ON USE FOR 401.6

1. Instruction 401.6 should be given insteadratiuction 401.4 in a
passengero6s case to define the standard

2. In cases involving multiple defendants, with r@mmon carrier
defendants, refer to instruction 401.4 for the applicable negligence instruction for
the noncommon carrier defendants.
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401.7 RES IPSA LOQUTUR

If you find that ordinarily the [incident] [injury] would not have
happened without negligence,

[and that the (name the itemgausing the injury was in the exclusive
control of (defendantpt the time it caused the injury,]*

[and that the (name the itemgausing the injury was in the exclusive
control of (defendantat the time the negligent act or omission, if any,
must have occurred and that thgname the item)after leaving

( d e f e ncdrdral, twéssngt improperly used or handled by others or
subjected to harmful forces or conditions,]*

you may infer that (defendantwas negligent unless, taking into consideration
all of the evidence in the case, you find that th@escribe the eventyas notdue
to any negligence on the part ofdefendant)

NOTE ON USE FOR 401.7

*Use the second bracketed paragraph in cases involving exploding bottles,
seee.g, Burkett v. Panama City Coddola Bottling Co,. 93So. 2d580 (Fla.
1957), or other instrumentalise t hat are no | onger i n
ti me of pl ai nt Whghe & Associqtad Shower @bor @R Bor e
2d 619 (Fla. 3d DCA 1958). Use the first bracketed paragraph in all other cases.
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401.8 VIOLATION OF NON-TRAFFIC PENAL STATUTE
AS NEGLIGENCE PER SE

Read or paraphrase the applicable statute or
refer to the ordinance admitted in evidence.

Violation of this [statute] [ordinance] is negligence. If you find that
(defendant or individual(s) claimed to have been negligeoigted this [statute]
[ordinance], then (defendant or individual(s) claimed to have been negligent)
[was] [were] negligent. You should then decide whether such negligence was a
legal cause ofcl a i mdloss] fingiry] [or] [damage].

NOTES ON USE FOR 401.8

1.  This instruction should not be given in a case involving violation of a
traffic regulation prescribed by statute or ordinance or in other cases in which the
violation is only evidence ofagligence. Use instruction 401.9 instead. It is
Anegligence per seo0 to violate a penal
which was enacted to protect a particular class of persons from a particular injury
or type of injury.deJesus v. Seaboa@bast Line Railroad Cp281So. 2d198
(Fla. 1973). When the legislative authority enacts such a statute or ordinance, it
thereby prescribes a minimum standard of reasonable care to which every
reasonably careful person will adhere. The jury is not attitto determine that
the violation of such a standard is not negligeRiehardson v. Fountajril54So.
2d 709 (Fla. 2d DCA 1963), and cases cited at3642dat 711; 38AM.JUR.
Negligence8158, at 82729; but compardastrandrea v. J. Mannnc., 128So.
2d 146 (Fla. 3d DCA 1963).

2. This instruction should not be use
liability is predicated on violation of a statute enacted to protect a particular class
of persons who are unable to protect themselves. In sueh, ¢hs violator is
strictly liable for the consequent injury, even though the violation was not the
Aproxi mateo or nAl eg a%loanvcCGoitilstenatmialnd.,r adi t i
292 So. 2d15 (Fla. 1974)Tamiami Gun Shop v. Klein09So. 2d189(Fla. 3d
DCA 1959),cert. disch 116So0. 2d421; sealeJesus
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401.9 VIOLATION OF STATUTE, ORDINANCE, OR REGULATION AS
EVIDENCE OF NEGLIGEN CE

Read or paraphrase the applicable statute or refer
to the ordinance or regulation admitted in evidence.

Violation of this [statute] [ordinance] [regulation] is evidence of
negligence. It is not, however, conclusive evidence of negligence. If you find
that (defendant or individual(s) claimed to have been negl)geolated this
[statute] [ordinance] [regulation], you may consider that fact, together with
the other facts and circumstances, in deciding whether such person was
negligent.

NOTES ON USE FOR 401.9

1.  This instruction as written renders it applicable in a generic sense to
all statutory or regulatoryiolations, which are determined to constitute evidence
of negligence, in addition to violations of traffic regulations. For instruction related
to statute or ordinance violations, which constitute negligence per se, see
instruction 401.8.

2.  This instructon is to be used for the violation of both traffic and
nontraffic regulations, ordinances, or codes where the violation constitutes
evidence of negligence, for example: (1) building code violationd,isdsey v.

Bill Arflin Bonding Agency In¢645S0.2d 565 (Fla. 1st DCA 1994Morowitz v.
Vistaview Apartmentdtd., 613So0. 2d493 (Fla. 3d DCA 1993}olland v.
Baguettelnc., 540So0. 2d197 (Fla. 3d DCA 1989); (2) OSHA regulations, see
Jupiter Inlet Corp. v. Brocardb46So. 2d1 (Fla. 4th DCA 1988)(3)

governmental statutes or ordinances,Gabriel v. Tripp 576So0. 2d404 (Fla. 2d
DCA 1991) (statutory violation making it unlawful to knowingly transmit a
sexually transmissible diseasBgnnett MLifter, Inc. v. Varnadp480So. 2d

1336 (Fla. 3dCA 1985) (violation of residential Landlord Tenant A€tS.83.51
(1983)); Walt Disney World Co. v. Merrjtd04So. 2d1077 (Fla. 5th DCA 1981)
(violation of St ainesv.ReichiolChMaicatsin@ B8 s r ul e
So. 2d948 (Fla. 1st DCA 1980) (statutory violation of emission of gases and
noxious odors)Jones & Fla. East Coast R.R. C220So0. 2d922 (Fla. 4th DCA
1969) (violation of municipal ordinance requiring railroad crossing signals);
Conroy v. Briley 191So. 2d601 (Fla. 1st DCA 1966) (violation of city ordinance
regarding handrail on stairway$)orida East Coast Railway Co. v. Pollackb4
So. 2d346 (Fla. 3d DCA 1963) (city ordinance regulating speed of trains within
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municipal limits).

3.  This instruction sbuld not be given if the statute or ordinance in
question provides that its violation is not evidence of negligengefF.S.316.613
(1997) (failure to provide and use a child passenger restraint inadmissible in civil
action as evidence of negligence).
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401.10 EQUAL AND RECIPROCAL RIGHTS OF M OTORISTS AND
PEDESTRIANS

All persons [whether [pedestrians] [or] [motorists] [or] (other] may use
the [street] [highway] but each has a duty [to comply with lawful regulations
of its use applicable to [him] [her]and]* to use reasonable care for [his] [her]
own safety and for the safety of others.

NOTE ON USE FOR 401.10
*The bracketed portion indicated with an asterisk should be given only when

such a regulation, applicable to a party, is referred to either iereador in the
courtodéds instruction.
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401.11 DUTY OF MOTORIST TOWARD CHILDREN

A motorist must use reasonable care to guard against the unpredictable
and erratic behavior of children on or near the [street] [highway] if [he] [she]
knows or should know of heir presence.

NOTES ON USE FOR 401.11

1.  This instruction is designed for use in cases involving a younger child
when the child is observed or is at a place where children may reasonably be
expected.

2.  The committee recommends that this instruction eagilsen in cases

involving an older child in circumstances where youthful inattention or immaturity
Is not involved.
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401.12 LEGAL CAUSE

a. Legal cause generally:

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly
and in natural and continuous sequence produces or contributes substantially
to producing such [loss] [injury] [or] [damage], so that it can reasonably be
said that, but for the negligence, the [loss] [injury] [or] [damage] would not
have occurred

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
negligence need not be the only cause. Negligence may be a legal cause of [loss]
[injury] [or] [damage] even though it operates in combination with [the act of
another] [some naturd cause] [or] [some other cause] if the negligence
contributes substantially to producing such [loss] [injury] [or] [damage].

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is preceded by the
Instruction on concurring cae:*

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], negligence need not be its only cause.] Negligence may also be a
legal cause of [loss] [injury] [or] [damage] even though it operates in
combination with [the act of another][some natural cause] [or] [some other
cause] occurring after the negligence occurs if [such other cause was itself
reasonably foreseeable and the negligence contributes substantially to
producing such [loss] [injury] [or] [damage]] [or] [the resulting [lo ss] [injury]
[or] [damage] was a reasonably foreseeable consequence of the negligence and
the negligence contributes substantially to producing it].

NOTES ON USE FOR 401.12

1. Instruction 401.12a (legal cause generally) is to be given in all cases.
Instrudion 401.12b (concurring cause), to be given when the court considers it
necessary, does not set forth any additional standard for the jury to consider in
determining whether negligence was a legal cause of damage but only negates the
idea that a defendarst excused from the consequences of his or her negligence by
reason of some other cause concurring in time and contributing to the same
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damage. Instruction 401.12c (intervening cause) is to be given only in cases in
which the court concludes that theraigiry issue as to the presence and effect of
an intervening cause.

2. The jury will properly consider instruction 401.12a not only in
determining whether defendantds negl.i
whet her c¢cl aimant é8d maseghi §egaé canseib
thus reducing recovery.

g €
ot

3. Instruction 401.12Inustbe givenwhenevethereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issuef aggravation of a preexisting condition or of
subsequent injuries/multiple events, instructions 501.5a or 501.5b should be given
as well.SeeHart v. Stern824 So. 2d927, 93234 (Fla. 5th DCA 2002)Marinelli
v. Grace 608So0. 2d833, 835 (Fla. 4th DCA992).

4. Instruction 401.12c (intervening cause) embraces two situations in
which negligence may be a legal cause notwithstanding the influence of an
intervening cause: (1) when the damage was a reasonably foreseeable consequence
of the negligence althgin the other cause was not foreseedWtezer v. Semenza
177 So. 2d880 (Fla. 3d DCA 1965), and (2) when the intervention of the other
cause was itself foreseeabl&@bson v. Avis Rem-Car Systeminc., 386So. 2d
520 (Fla. 1980).

5. APr ob abl .gikecomeitae retosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the negligence. In cases
i nvol ving an interveablhy tausseeeahlkeder
of Aprobable. 06 The terms ar &hamywmony mous
Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosskoyts291 (3d ed.); 2
Harper & JameslThe Law of Torts1137.

6. The term Ds ubsstuasretdi alhlryughout the
the extent of contribution or influence negligence must have in order to be

regarded as a | egal cause. fASubstanti al
acceptable common meaning and because it has bemveqn Florida as a test
of causation not onl vy i nLoftinevlWlson6r80. t o de

2d185, 191 (Fla. 1953), but also in rel:&:
Shayne v. Saunders76 So. 495, 498 (Fla. 1937).

September 1,32018  Florida Standard Jury Instructions in Civil Cases 68



40113 PREEMPTIVE CHARGES

The court has determined and now instructs you that
a. Duty to use reasonable care:

the circumstances at the time and place of the incident involved in this
case were such thatdefendanthad a duty to use reasonable care for
(cl ai safetyt 0s)

(skip to instruction 401.18 on negligence issues)
NOTE ON USE FOR 401.13a

This preemptive instruction is not for use routinely, but only when the
reasonable care standard was contested before the jury, as by an instruction 401.14
iIssuenow to be withdrawn as a matter of law. In that event instruction 401.13a
properly emphasizes reasonable care as embodied in instruction 401.17 or 401.19
and 401.4. Otherwise it is argumentative.

b.  Vicarious liability:

(Defendant)s responsible for any negligence dhame)in (describe
alleged negligence)

(skip to instruction 401.18 on negligence issues)
C. Negligence:

(Defendant)vas negligent. The issue for you to decide [dhc | ai mant 6s)
claim] is whether such negligence waslagal cause of [loss] [injury] [or]
[damage] to(claimant or person on whose behalf the claim is made)

(skip to causation, damage issues and general instructions)
d. Directed verdict on liability:

(Defendant)vas negligent and such negligence was a legalse of [loss]
[injury] [or] [damage] to (claimant) (Claimant)is therefore entitled to recover
from (defendantfor the [loss] [injury] [or] [damage] as is shown by the
greater weight of the evidence to have been caused (oefendant)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 69



(skip to damagessues and general instructions)
NOTE ON USE FOR 401.13d

This instruction should be given only when the sole issue to be determined
by the jury is damages.

NOTES ON USE FOR 401.13

1.  This instruction covers only preemptive instructions on issues arising
on claims. Preemptive instructions on defense issues are covered in instruction
401.22 and should be given at that stage of the instruction.

2. It may be necessary or desirable in some cases for the court to
introduce this instruction by calling attentionth® evidence or arguments of
counsel in which the issue now to be withdrawn was raised or discussed.
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401.14 PRELIMINARY ISSUESd VICARIOUS L IABILITY

Onthe( c | ai ol@anmthedess)a preliminary issue for you to decide.
That issue is:

a.  Owner, lesse, or bailee of vehicle driven by another:

1.
whi ch

whether (defendantvas the [owner] [lessee] [or] [bailee] of the
vehicle driven by (driver) [or] whether (driver) was operating the
vehicle with the express or implied consent dflefendant A

person who [owns][is the lessee of] [or] [is the bailee of] a vehicle
and who expressly or i mpliedly
responsible for its operation.

[An owner of a vehicle is one who has legal title to the vehicle and
who has the right of control and autlority over its use.]

[A lessee of a vehicle is one who has leased or rented the vehicle
from its owner.]

[A bailee of a vehicle is one to whom the vehicle has been
furnished or delivered by [its owner] [a person with authority
over its use] for a particula purpose, with the understanding that
it will be returned.]

NOTES ON USE FOR 401.14a

The general rules stated above will be appropriate in most cases in
there I s an iIissue concerning

t

cCor

h e

Adanger ousl iitnysot rduontetnrtiAnrbach vSGalenathESn.er al |y
2d 60 (Fla. 2000). They are subject to a numbexxakeptions, however. For
example, the owner of a vehicle who has delivered possession of it to another
under a conditional sales contract, and who has complied with all the requirements
of F.S.319.22, is not liable for its negligent operation. 8eebad; Palmer v. R.

S. EvangJacksonvilleIlnc., 81 So. 2d635 (Fla. 1955). The owner of a vehicle who
has leased it to another under a lease for one year or longer and who has complied
with all the requirements ¢1.5.324.021(9)(b)1, is not liable for iteegligent
operation. SeAdy v. American Honda Finance Carp75So. 2d577 (Fla. 1996).
Additional limitations upon vicarious liability are set forthHr5.324.021(9)(b)
and 324.021(9)(c). An owner or lessee who has delivered a vehicle to a repair shop

for maintenance is ordinarily not liable for its negligent operation during servicing,
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servicerelated testing, or transport of the vehicle by the baileeMsewalek v.
Shumate524So. 2d426 (Fla. 1988)Castillo v. Bickley363So. 2d792 (Fla.
1978).Although an owner is liable for a personal injury or wrongful death
negligently inflicted by a bailee upon a third party, an owner is not liable for a
personal injury or wrongful death negligently inflicted by a bailee upon a co
bailee. Sedoombs v. AlamRentA-Car, Inc., 833S0. 2d109 (Fla. 2002)Raydel,
Ltd. v. Medcalfel178So. 2d569 (Fla. 1965)May v. Palm Beach Chemical C@7
So. 2d468 (Fla. 1955). And proof of express or implied consent is not required
where an unattended vehicle has beelestbecause the owner left the keys in the
ignition. SeeHendeles v. Sanford Auto Auctjdnc., 364So0. 2d467 (Fla. 1978);
Vining v. Avis RerfA-Car System, Inc354So. 2d54 (Fla. 1977). Other
exceptions may exist for which special instructions maydguired. See generally
4A FLA.JUR.2d, Automobiles and Other Vehiclegg8667 690. The instruction may
also have to be tailored to fit the particular factual circumstances of the case.

2. Dangerous instrumentalitythe committee recommends that the court
not instruct the jury that an automobil
Instruction being unnecessary and essentially argumentative.

b.  Agency.
(1). Agency, master and servant (independent contractandigsshed):

whether (name)was an agent ofdefendantiand was acting within the
scope of [his] [her] employment at the time and place of the incident in
this case. [An agent is a person who is employed to act for another, and
whose actions are controlledy [his] [her] employer or are subject to

[ his] [her] employerds right of cont
the negligence of [his] [her] [its] agent if such negligence occurs while
the agent is performing services which [he] [she] was employed to
perform or while the agent is acting at least in part because of a desire
to serve [his] [her] employer and is doing something that is reasonably
incidental to [his] [her] employment or something the doing of which
was reasonably foreseeable and reasonalily be expected of persons
similarly employed.

[But a person is not responsible for the negligence of an independent
contractor or of the agents or employees of an independent contractor.
An independent contractor is a [person] [business] who is engaged by
another to perform specific work according to [his] [her] [its] own
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methods and whose methods of performing the work are not controlled
by the person engaging [him] [her] [it] and are not subject to that
personédés right of control . ]

NOTE ON USE FOR 401.14b)

For purposes of defining liability for negligence, there is no reason to
distinguish between the relationship of principal and agent and the relationship of
master and servant. Segnch v. Walker31So. 2d268 (Fla. 1947).

(2). Apparent agency:

whether (name)was an apparent agent ofdefendantand was acting
within the scope of [his] [her] apparent authority at the time and place

of the incident in this case. [An agent is a person who is employed to act
for another, and whose actions are contiged by [his] [her] employer or
[ 1 5] [ are] subject to [ hi Npmejwaser ] em
an apparent agent if(defendantpy [his] [her] [its] words or conduct
caused or allowedclaimant)to believe that(name)was an agent of and
had auhority to act for (defendantand if (claimant)justifiably relied

upon that belief in dealing with (name)as the agent ofdefendant) A
person is responsible for the negligence of [his] [her] [its] apparent
agent occurring while the apparent agent is amg within the scope of

[his] [her] apparent authority.

NOTES ON USE FOR 401.14b(1) AND (2)

1. If the court determines that issues on both actual agency and apparent
agency should be submitted to the jury, give both instructions 401.14b(1) and b(2),
omitting the bracketed language in b(2). When instruction 401.14b(2) is used
alone, give the bracketed language.

2. For the rules which might be applicable if the independent contractor
Is engaged in inherently dangerous work or using a dangerous instrureséait
Florida Power & Light Co. v. Pricel70So. 2d293 (Fla. 1964).

C. Ultrahazardous work (exception to nonliability for negligence of
independent contractor):

whether (defendant]authorized or permitted another to carry on] [or]
[knowingly assisted @ participated in carrying on], upon premises
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owned or possessed by [him] [her], an activity whickdefendantknew

or should have known was ultrahazardous. The performance of work is
ultrahazardous if there is a real and substantial danger inherent in the
work itself and if the work is of such a nature that, in the ordinary
course of events, performance of the work will probably cause injury if
proper precautions are not taken. A person who [authorizes or permits
another to carry on] [or] [knowingly assists or participates in carrying
on] ultrahazardous work on premises owned or possessed by the
employer is responsible for negligence in the performance of the work
by the other or by his or her agents and employees.

NOTE ON USE FOR 401.14c

Price v. FloridaPower & Light Co, 159So0. 2d654 (Fla. 2d DCA 1963),

r e v190&o. 2d293. If the activity in question is ultrahazardous as a matter of
law, this instruction should be omitted and instruction 401.13b, the preemptive
instruction on vicarious liability, shid be given.

d.

Partnership:

whether (name)was a partner of(defendantand was acting on behalf of
the partnership and within the scope of its business at the time and
place of the incident in this case. A partnership exists when two or more
persons jon together or agree to join together in a business or venture
for their common benefit, each contributing property, money or services
and each having an interest in any profits. Each member of a
partnership is responsible for the negligence of any partndf such
negligence occurs while the partner is acting on behalf of the
partnership and within the scope

Joint venture:

whether at the time and place of the incident complained ofpame)was
engaged in a joint venture with(defendantand was acting on behalf of
the joint venture and within the scope of its business at the time and
place of the incident in this case. A joint venture exists when two or
more persons combine their resources or efforts and agree to undertake
same particular business transaction in which they have common
interests in the purposes to be accomplished, joint control or right of
control of the venture, joint ownership interest in the subject matter of
the venture and a common right and duty to sharen profits and losses.
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Each member of a joint venture is responsible for the negligence of

another member i f such other memberod
she is acting on behalf of the joint venture and within the scope of its
business.

f. Joint enteprise (automobile):

whether (driver) was operating the automobile at the time and place of
the [collision] [incident complained of] to further the purposes of a joint
enterprise in which [he] [she] was engaged witfdefendant passenged
joint enterprise exists when two or more persons agree, expressly or
impliedly, to engage in an activity in which they have a common interest
in the purposes to be accomplished and equal rights to control and
manage the operation of an automobile in the enterprise. Eachamber
of a joint enterprise is responsible for the negligence of another member
in the operation of the automobile if that negligence occurs while he or
she is acting under the agreement and to further the purposes of the
joint enterprise.

NOTE ON USE FOR101.14

Instruction 401.14 should be followed by instruction 401.17, Burden of
Proof on Preliminary Issues, unless there are other preliminary issues, in which
case instruction 401.17 would follow all preliminary issue instructions.
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401.15 PRELIMINARY ISSUES8 COMMON CAR RIER

On( c | ai wol@nmthedess)a preliminary] [another] issue for you to
decide. That issue is whether at the time and place of the incident in this case,
(claimant)was a passenger didefendant)a common carrier. A person is a
passenger of a common carrier when

a. Passenger before boarding:

[intending to take passage, [he] [she] enters and occupies a station,

waiting room or other place provided by the carrier for the reception of
passengers at a time when such place is open feception of persons

i ntending to take passage on the <car

b. Passenger boarding or in transit:

[ [ he] [she] enters or occupies the c
purpose of transport at iooimpliedconsent]t he ¢
or
C. Passenger temporarily leaving conveyance:

[ [ he] [she] enters or occupies the c
purpose of transportation with the ¢
Such a person does notceasetobeapsenger by | eaving
vehicle or conveyance temporarily for a reasonable purpose and

without iIintending to abandon the <car

d. Passenger departing at destination:

[ [ he] [she] enters or oaneceyapce drsthet he ¢
purpose of transportation with the ¢
Such a person does not cease to be a passenger at [his] [her] destination

unt i | [ he] [ shel] has safely | eft the
[he] [she] isdischarged at the station or premises of the carrier, until

[he] [she] has had a reasonable opportunity to leave the premises].]

NOTES ON USE FOR 401.15

1.  Atlantic Greyhound Lines v. Lovett34 Fla. 505, 184 So. 133 (Fla.
1938);Florida Southern Railwago. v. Hirst 30 Fla. 1, 11 So. 506 (Fla. 1892);
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Henderson v. Tarved23 So. 2d 369 (Fla. 2d DCA 196@)yidal v. City of
Miami, 105 So. 2d 502 (Flad3>CA 1958).

2. Instruction 401.15 should be followed by instruction 401.17, Burden
of Proof on Prelimary Issues.
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401.16 PRELIMINARY ISSUES8 PREMISES LIABILITY

On( c | ai wolanm théresig a preliminary issue for you to decide.

That issue is:

a.

Invitee or invited licensee:

whether, at the time and place of the incident in this cagelaimant)was
invited on premises owned by or in the possession (@efendant) A

person is invited on land or premises of another when he enters or
remains there at the invitation of the owner or possessor. An invitation
may be either express or reasonably implied fronthe circumstances. [A
person remains invited as long as [he] [she] uses the premises in the
customary manner or in a manner which the owner or possessor of the
premises might reasonably have expected and at a place where the
visitor was invited or where [he] [she] was permitted to be or where [he]
[she] might reasonably have been expected by the owner or possessor.]

Discovered trespasser [or licensee (uninvited) whose presence is
foreseeable]:

Use the bracketed language indicated with an asteriskirhelat was a
licensee (uninvited) but not if claimant was a trespasser.*

whether, at the time and place of the incident in this caséjefendant)
had a duty to use reasonable care for the safety @flaimant) A person
who owns or has possession of land premises who knows of a
condition on the premises which involves an unreasonable risk of harm
to another person on the premises has a duty to use reasonable care to
warn the other person of the condition and the risk involved, if the
presence of the otheperson is known *[or reasonably foreseeable] by
the owner or possessor and if the other neither knew nor should have
known of the condition and risk by the use of reasonable care.

NOTES ON USE FOR 401.16b

1. Byersv. Gunp81So. 2d723 (Fla. 1955)Crutchfield v. Adams152

So. 2d808 (Fla. 1st DCA 1963%eaboard Air Line Railroad. Co. v. Branha@®
So. 2d621 (Fla. 3d DCA 1958).

2. In the case of a person having an express or implied invitation, use
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instruction 401.16a instead of instruction 401.16baAssult oMWood v. Camp
284 So0. 2d691 (Fla. 1973), the former licensee category now consists only of
Auninvited |icensees. 0

C. Attractive nuisance:

The first clause, bracketed and indicated with an asterisk, and the last
clause, bracketed and indicated with a dagger, should be used only if there
are jury issues on those mattérsi

*[whether (defendantJowned] [possessed] [or] [controlled] the land or
premises in question]; whether theidentify structure or other artificial
condition)was located at a place on the land or premises in question
where (defendantknew or had reason to know children were likely to be
[as trespassers or otherwise]; whether th@dentify structure or other
artificial condition)had an unreasonable risk of death or serious harm to
children who, because of their age, were not likely tdiscover the
condition or realize the risk involved in meddling with it or in coming
within the area made dangerous by it; [and] whethe{defendantknew
or had reason to know of the risk to
(claimant child) because of his agelid not discover the condition or
realize the risk involved in meddling with it or in coming within the
areamade dangerous by it].

NOTE ON USE FOR 401.16¢c

Derived fromRESTATEMENT (2d) oF TORTS8339;Cockerham v. Vaughan
Inc., 82So0. 2d890 (Fla. 1955)Banks v. Masanl32So. 2d219 (Fla. 2d DCA
1961);Fouraker v. Mullis 120So0. 2d808 (Fla. 1st DCA 1960). Considered
together, instructions 401.16¢c and 401.20c cover all elements of the attractive
nuisance doctrine. Since plaintiff must, in effect, egeegligence in order to
prevail on this doctrine, comparative negligence is not a defeas®el Builders,
Inc. v. Martin 110So. 2d649 (Fla. 1959).

NOTES ON USE FOR 401.16

1. Instruction 401.16 should be used when the jury could reasonably
decide eiher for claimant or for defendant on the issue of whether defendant owed
claimant the degree of care that is an essential part of the claim made by claimant,
eg, as when c¢l ai mant contends he was an
defendant contets that plaintiff was a trespasser.
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2. Instruction 401.16 is intended to frame the issues determining
clai mant s status or defendantds duty.
of care owed. The matter of degree of care is covered in thecitnsticion
negligence issues.

3.  The variations of instruction 401.16 state affirmatively the
circumstances that must be shown in order for claimant to prevail on this particular
Issue. If these circumstances are not shown by the greater weight of thceyide
claimant cannot prevail on a claim that depends on such a showing.

4. Instruction 401.16 should be followed by instruction 401.17, Burden
of Proof on Preliminary Issues.
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401.17 BURDEN OF PROOF ON PRELIMINARY ISSUES

If the greater weight of the evicence does notsupport c | ai wol@mt 6 s )
on [this issue] [these issues], thdtlescribe preliminary issughen your verdict
on the claim of(claimant)*[because of the claimed negligence @ghame)
should be for(defendant)

However, if the greater weigh of the evidence supports the claim of
(claimant)on [this issue] [these issues], thdtlescribe preliminary issuehen
you shall decide the otherissuesonc | ai wol@mt 6 s )

NOTES ON USE FOR 401.17

1. Give instruction 401.17 if instructing the juoy any preliminary
issues from instructions 401.14, 401.15 or 401.16.

2. If there are multiple defendants, this instruction will have to be
modified to account for the issues related to each defendant.

3.  *There is no need to give that portion of the instion contained
within brackets unless the case involves multiple defendants or the claimant makes
an alternative claim not predicated on simple negligence. In such a case it is
necessary to distinguish between different claims or a claim of negligencéhe
other claim.
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401.18 ISSUESONPAI NTI FF 0 S0 GENERAL NEGLIGENCE

The [next] issues you must decideoppc | a i wolammagadinst)
(defendantpre:

a. Negligence, generally:

whether (defendantvas negligent in(describe alleged negligencand, if
so, whether that negligence was a legal cause of the [loss] [injury] [or]
[damage] to(claimant, decedent, or person for whose injury claim is made)

b. Two driversod negligence:

whether (defendantpr (defendantvas negligent or whether both wee
negligent in operating the vehicles, and, if so, whether that negligence
was a legal cause of [loss] [injury] [or] [damage] tgclaimant, decedent,
or person for whose injury claim is made)

C. Negligence of parent (damage caused by child):

whether (defendant parent(syegligently [provided] [left in the

possession of] [or] [left accessible to] [his] [her] childhame) (hame

item)whi ch, because of the childbds age
experience, was an unreasonable risk of harm to others [or] [faiteto

restrain or control [his] [her] child, (name)] [or] [directed or

encouraged [his] [her] child,(hame) to do something involving an

unreasonable risk of harm to others]; and, if so, whether that negligence

was a legal cause of [loss] [injury] [or] [@dmage] to(claimant, decedent,

or person for whose injury claim is mafle)

d. Railroad, airline, or bus line negligence:

whether (defendantvas negligent in the operation of its [train]
[airplane] [bus], and, if so, whether that negligence was a legal use of
[loss] [injury] [or] [damage] to (claimant, decedent, or person for whose
injury claim is made)

NOTE ON USE FOR 401.18d

For the degree of care required for passengers of common carriers, see
instruction 401.6. If the claimant is a passenger afaadl, airline, bus line, or

September 1,32018  Florida Standard Jury Instructions in Civil Cases 82



other common carrier, use instruction 401.9 instead of this instruction.
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401.19 ISSUESONPAI NTI FF0 S0 COMMOM CARRIER

The [next] issuesor{ ¢ | a i wilanm fordysu)to decide are: whether
(defendant)n (describe coduct)failed to exercise the highest degree of care for
the safety of(claimant) and, if so, whether that failure was a legal cause of the
[loss] [injury] [or] [damage] to (claimant, decedent, or person for whose injury
claim is made)
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401.20 ISSUESON L AI NTI FF 0 % PREMSESILIABILITY

The [next] issuesor{ ¢ | a i wilanm fordysu)to decide are:
a. Landowner or possessoré6s negligence

whether (defendant]negligently failed to maintain the premises in a
reasonably safe condition], [or] [negligently failed to correct a
dangerous condition about which(defendantkgither knew or should
have known, by the use of reasonable care,] [or] *[negligently failed to
warn (claimant)of a dangerous condition about whicl{defendanthad,

or should have had, knowledge greater than that diclaimant]; and, if
so, whether such negligence was a legal cause of [loss] [injury] [or]
[damage] to(claimant, decedent or persom f@hose injury claim is made)

NOTES ON USE FOR 401.20a

1. If there is an issue of whether claimant had status as an invitee or
invited licensee, give instructions 401.16a and 401.17 as preliminary instructions
before giving instruction 401.20a. The fis®gment of instruction 401.20a,
marked with an asterisk (*), is inapplicable when plaintiff does not proceed on a

theory of defendantodés failure to warn.
2. The phrase i. : . about which (def
known by use of reasonable care . O may be inappropri at

Atransitory FfSc768é)71@MarkmNIIZJveHeIenS—IomES of Kendall
Corp., 826So0. 2d256 (Fla. 2002)Owens v. Publix Supermarkehsc., 802So. 2d
315 (Fla. 2001)Melkonian v. Broward Countigoard of County Commissioners
844 So. 2d785 (Fla. 4th DCA 2003).

b. Landowner or possessoro6s negligence
foreseeable licensee):

whether (defendanthegligently failed to warn (claimant)of a dangerous
condition and risk which were known to(defendantand of which
(claimant)neither knew nor should have known, by the use of

reasonable care; and, if so, whether such negligence was a legal cause of
[loss] [injury] [or] [damage] to (claimant, decedent or person for whose
injury claim is made)

NOTE ON USE FOR 401.20b
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Give preliminary instructions 401.16b and 401.17 before giving instruction
401.20b if there is a jury question of whether defendant owned or had possession
of the land or premises, or whether he knew of the dangendition, or whether
he knew of ¢l ai mantoés presence (i f cl ai
foreseen cl aimantdés presence (i f cl ai ma

C. Attractive nuisance:

whether (defendantvas negligent in maintaining or in failing to protect
(claimant child)from the (describe structure or other artificial conditiam)
the land or premises in question; and, if so, whether that negligence was
a legal cause of the [loss] [injury] [or] [damage] tdclaimant, decedent or
person for whose injyrclaim is made)

NOTE ON USE FOR 401.20c

This instruction and instruction 401.16c, taken together, state all elements of
the attractive nuisance doctrine. The committee considers subsections (d) and (e)
of RESTATEMENT (2d) oF TORTS8339 to be unnecessary to the instruction because
negligence is otherwise defined by instruction 401.4.

d. Landl orddés negligence (toward tenant
(1). When leased premises are not residential:

whether (defendant landlord)egligently failed to disclose to
(claimant tenanta dangerous condition on the leased premises
which was known to(defendant)which was not known to
(claimant)or discoverable by [him] [her] by the use of reasonable
care, and which(defendanthad reason to believéclaimant)could
not discover; and, if so, whether that negligence was a legal cause
of [loss] [injury] [or] [damage] to (claimant, decedent or person for
whose injury claim is made)

(2). When leased premises are residential (not common areas):

whether, [before allowing(claimant tenantdo take possession of
the dwelling, (defendant landlord)egligently failed to repair a
defect that was discoverable by a reasonable inspection] [or]
[after (claimant tenantjook possession of the dwellingdefendant
landlord)negligenty failed to repair a dangerous or defective
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condition on the premises of which [he] [she] [it] had actual
notice]; and, if so, whether that negligence was a legal cause of
[loss] [injury] [or] [damage] to (claimant, decedent or person for
whose injury clan is made)

NOTES ON USE FOR 401.20d

1.  This instruction, reflecting a greater duty by landlord to tenant on
leased residential premises, was derived fktamsur v. Eubanks101So. 2d1328
(Fla. 1981), overruling to that exteBtooks v. Peter25So. 21 205 (Fla. 1946).
See alsd-.S.83.51 (1981), which may impose on the landlord greater duties, in
respect to conditions arising after a t
Mansur. If other or greater duties are imposed by the statute, this itisirstiould
be modified to express those duties in the terms of the case. This instruction

pertains to the | andlordodés duti es, not
to statutes ir-.S.Chapter 83 imposing certain duties on the tenant, whigh ma
affect the | andlordbs duties as express

2. Commonareadi t h respect to common ar ea
the tenant is stated in instruction 401
areas is the same as that owed hylandowner or possessor of laedy,
instructions 401.16a, 401.16b.

3. Persons invited on leased residential premises by temhetland
| orddébs duty to persons invited on | easete
same as t he |haterdahtMansdry.EubdnkstOfSo12d1328
(Fla. 1981).

4.  Waiver.The committee expresses no opinion about whether a tenant
may waive duties owed him by the landlord. Compdamsur v. Eubanks101So.
2d 1328 (Fla. 1981), witk.S.83.51(1)(b), 83.5H4), and 83.47 (1981).

e. Municipalityds negligence in mainten

whether the city negligently failed to maintain its [sidewalk] [or] [street]

in a reasonably safe condition or failed to correct or warr{claimant)of a
dangerous ondition of which the city either knew or should have

known, by the use of reasonable care; and, if so, whether that negligence
was a legal cause of [loss] [injury] [or] [damage] tdgclaimant, decedent or
person for whose injury claim is made)
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NOTE ON USH-OR 401.20e

City of Tampa v. Johnsph14 So. 2d 807 (Fla. 2d DCA 1959chutzer v.
City of Miamj 105 So. 2d 492 (Fla. 3d DCA 1958).

401.21 BURDEN OF PROOF ON MAIN CLAIM

If the greater weight of the evidence does not support [one or more of]
( ¢ | a s)olaamd], gour verdict should be for(defendant)(sjon [that] [those]
claim(s)].

[However, if the greater weight of the evidence supports [one or more
off ( ¢ | ai wol@nmd], hen)your verdict should be for(claimant)and against
(defendant]on [that] [those] claim(s).]

[However, if the greater weight of the evidence supports c | ai mant 6 s)
claim against one [or] [both] [more] of the defendants, then you should decide
and write on the verdict form the percentage of the total negligence of [bojt
[all] defendants thatyou apportion to each of them)

NOTE ON USE FOR 401.21

Use the first paragraph in all cases. If there is an affirmative defense to the
claim that is the subject of the instruction, do not use either of the bracketed
paragraphs; iriead, turn to instruction 401.22. If there is no affirmative defense,
use the first or the second bracketed paragraph depending on whether there is one
defendant or more than one.

(Revised February 1, 2018)
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401.22 DEFENSE ISSBS

If, however, the greaterweight of the evidence supports([c | ai mant 60s)
claim] [one of more of( ¢ | a i olanms}], thedm you shall consider the
defense][s] raised bydefendant)

On the [first]* defense, the issue[s] for you to decide [is] [are]:

*The order in which the defenseiedisted below is not necessarily the
order in which the instructions should be given.

a. Comparative negligence generally:

whether (claimant or person for whose injury or death claim is made)
[himself] [herself] negligent in(describe alleged negligee)and, if so,
whether that negligence was a contributing legal cause of injury or
damage to(claimant)

NOTES ON USE FOR 401.22a

1. Instruction 401.4, defining negligence, is applicable both to
defendant 6s negl i gence angdenced ohneghgemceé 6 s n
on c¢cl aimant 6s part are explained to the
need to give claimantods negligence the
negligence, 0 the committee recommends t

referred to in the instruction and that the term not be defined.

2.  Special verdicts and special interrogatori€&pecial verdicts are
required in all jury trials involving comparative negligencawrence v. Florida
East Coast Railway Cp346So0. 2d1012 (Ha. 1977).

3. Presumption of reasonable caithe committee recommends that no
instruction be given to the effect that a deceased person or an injured person or
either party is presumed to have exercised reasonable care for his own safety or for
the safetyof others. If such a presumption is thought to take the place of evidence
and make a prima facie case for the party having the burden of proof, the
presumption fAdi sappearso upon the intro
overcome itGulle v. Boggs174So. 2d26 (Fla. 1965). If the presumption is
thought to operatagainstthe party having the burden of proof, as in the case of
the presumption that a decedent was not comparatively negligent but was
exercising reasonable care for his own safety, suchsaruction is merely a way
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(and a confusing way, at that) of stating that the burden of proving comparative
negligence is on the party asserting it. In either case, an instruction on the subject is
superfluous. But compateuisville & Nashville Railroad G. v. Yniestra2l Fla.

700 (1886);Jacksonville Electric Co. v. Sloah2 Fla. 257, 42 So. 516 (Fla. 1906);
andMartin v. Makris 101So. 2d172 (Fla. 3d DCA 1958).

b. Driverb6s comparative negligence (whe

whether (driver), while operating a vehicle owned byclaimant)*[with

[his] [her] consent, express or implied,] was [himself] [herself] negligent
in the operation of the vehicle and, if so, whether that negligence was a
contributing legal cause of the injury or damage tdclaimant)

*The phrase within brackets should be used only if there is an issue as to the
owner 6s knowledge and consent.

C. Joint enterprise (driverodés negligenc

whether (driver) was operating the automobile at the time and place of
the [collision] [incident in this case] to further the purposes of a joint
enterprise in which [he] [she] was engaged witliclaimant passengeiyf
so, whether(driver) was negligent in the operation of the automobile;
and, if so, whether that negligence was a contributingefal cause of
[loss] [injury] [or] [damage] to (claimant) A joint enterprise exists when
two or more persons agree, expressly or impliedly, to engage in an
activity in which they have a common interest in the purposes to be
accomplished and equal rightsd control and manage the operation of
an automobile in the enterprise. Each member of a joint enterprise is
responsible for the negligence of another member in the operation of the
automobile if that negligence occurs while [he] [she] is acting under the
agreement and to further the purposes of the joint enterprise.

d. Comparatvenegl i gence of parent predicated
(claim for death of child):

whether (parent)was negligent in caring for and supervising the child,
(name) if so, whether that negligence was contributing legal cause of
the death of(child), and, if so, whether(other parent)in the exercise of
reasonable care, should have anticipated that negligence on the part of
(parent)
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e.  Comparative negligence of custodiarchfld other than parent:

whether, before the incident in this casdclaimant)placed(child) in the
care and custody of custodian)if so, whether(custodian)vas negligent
in caring for and supervising the child,(name) and, if so, whether that
negligence was a contributing legal cause of [injury] [and] [death] to
(child).

NOTE ON USE FOR 401.22¢

Wynne v. Adsidel63 So. 2d 760 (Fla. 1st DCA 1964). See slsoner v.
Sharp 43 So. 2d 634 (Fla. 1950).

f. Apportionmenbf fault:

whether (identify additional person(s) or entit((res)) [was] [were] also
[negligent] [at fault] [responsible] [(specify other type of condugtand, if
so, whether that [negligence] [fault] [responsibility] was a contributing
legal cause of [loss] [injury] [or] [damage] to(claimant, decedent or
person for whose injury claim is made)

NOTE ON USE FOR 401.22f

SeeF.S.768.81 (1993)Fabre v. Mam, 623 So. 2d 1182 (Fla. 1993). In

most cases, use of the term finegligence
fault is at issue, it may be necessary to modify the instruction and the verdict form
accordingly. Il n stripgdndiikibliiltiyto mays else

appropriate descriptive term.
g. Assumption of risk:

whether (claimant)knew of the existence of the danger complained of;
realized and appreciated the possibility of injury as a result of such
danger; and, having a reasonablepportunity to avoid it, voluntarily
and deliberately exposed [himself] [herself] to such danger.

NOTE ON USE FOR 401.22¢g

Blackburn v. Dorta348 So. 2d 287 (Fla. 1977), abolished the assumption of
risk defense except in cases identified in that opinion.
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401.23 BURDEN OF PROOF ON DEFENSE ISSUES

If the greater weight of the evidence does not suppoftd e f end an
defense[s] and the greater weight of the evidence does suppprt | ai man
claim, then [your verdict should be for(claimant)in the total amourt of [his]
[her] damages] *[you should decide and write on the verdict form what
percentage of the total negligence of [both] [all] defendanigu apportion to
each defendant vimose negligence you find waslagal cause of loss, injury, or
damage to(claimant)].

—

*Use second bracketed alternative above when there is more than one
defendant.

If, however, the greater weight of the evidence shows that both
(claimant)and [(defendanf)[one or more of (defendantg)were negligent and
that the negligence of eachantributed as a legal cause of [loss] [injury] [or]
[damage] sustained by(claimant) you should decide and write on the verdict
form what percentage of the total negligence of [both] [all] parties to this
action you apportion to each of them

Use the folbwing instruction in cases with a comparative negligence
defense and an apportionment of a «pamty defense:

If, however, the greater weight of the evidence shows th&tlaimant)and
[(defendanf)[one or more of (defendantg)and (identify additional peson(s) or
entit(y)(ies))were negligent and that the negligence of each contributed as a
legal cause of [loss] [injury] [or] [damage] sustained byclaimant) you should
decide and write on the verdict form what percentage of the total negligence
of [both] [all] parties to this action and (identify additional person(s) or
entit(y)(ies))you apportion to each of them

Use the following instruction in cases without a comparative negligence
defense but with an apportionment of a 1pamty defense:

If, however, the greater weight of the evidence shows thafdefendanf)
[one or more of(defendantd)and (identify additional person(s) or entit(y)(ies))
were negligent and that the negligence of each contributed as a legal cause of
[loss] [injury] [or] [damage] sustained by (claimant) you should decide and
write on the verdict form what percentage of the total negligence of
[(defendanf)and (identify additional person(s) or entit(y)(iesypu apportion to
each of them
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NOTES ON USE FOR 401.23

1. Preemptive instructions on defense issifes preemptive instruction
for claimant is appropriate on a defense issue, as when comparative negligence or
assumppbn of ri sk has been brought to the
opening statements or argument and is now to be withdrawn, an instruction in the
form of instruction 401.13 should be given immediately following instruction
401.21. If a preemptive itrsiction for defendant is required on some aspect of a
defense, as when, for example, the court holds that any comparative negligence of
the driver wil/l reduce c¢cl ai mantodos recov
ruling should be given immediatedyter framing the defense issues (instruction
401.22a).

2. Instructions on issues raised by replies to affirmative defenses.
Plaintiff bears the burden of proof on issues raised by any replies to affirmative
defenses, and instruction 401.23 should be rmemtlds appropriate for those
Issues.

(Revised February 1, 2018)
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401.24 COUNTERCLAIMS, CROSS CLAIMS, ANDTHIRD PARTY
CLAIMS

NOTE ON USE FOR 401.24

Generallycounterclaims, cross claims, and third party claims should follow
the same pattern of issues, applicable rules, burden of proof, and defenses as on the
main claim. For an example of how a counterclaim can be integrated into an
instruction, see Model Instction No. 4.
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402 PROFESSIONAL NEGLIGHRCE

402.1 Introduction

402.2 Summary of Claims

402.3 Greater Weight of the Evidence

402.4 Medical Negligence

402.5 Other Professional Negligence

402.6 Legal Cause

402.7 Legal Cause (Treatment Without Informed Consent)

402.8 Preemptive Charges

402.9 Preliminary Issiesd Vicarious Liability

402.10Burden of Proof on Preliminary Issues

402.11Issues on Main Claim

402.12Issues on Claim of Attorney Malpractice Arising Out of Civil
Litigation

402.13Burden of Proof on Main Claim

402.14Defense Isges

402.15Burden of Proof on Defense Issues

NOTES ON USE

1. Professional negligence claims are, for the most part, similar. The
committee has, thefi@e, included all such claims in a single section. There are,
however, some specific instructions that deal with issues unique to certain
professions, such as instruction 402.4(d) (missing medical records) and instruction
402.12 (issues involved in cemdegal malpractice claims). For cases involving
allegations of negligence of professions other than medical or legal, instructions
402.11(a) and (b) and 402.12(a) and (b) should be appropriately modified.

2.  If a professional malpractice case involvedaane of product defect,

jury instructions for such claims should be adopted from the applicable sections of
this book.

September 1,32018  Florida Standard Jury Instructions in Civil Cases 95


http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(1).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(2).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(3).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(4).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(5).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(6).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(7).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(8).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(9).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(10).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(11).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(12).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(12).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(13).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(14).rtf
http://www.floridasupremecourt.org/civ_jury_instructions/2010/400/402(15).rtf

402.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you abt the rules of law that
you must use in reaching your verdict. [You will recall at the beginning of the
case | told you that if, at the end of the case | decided that different law
applies, | would tell you so. These instructions are (slightly) differdrfrom
what | gave you at the beginning and it is these rules of law that you must now
follow.] When | finish telling you about the rules of law, the attorneys will
present their final arguments and you will then retire to decide your verdict.

NOTES ONUSE FOR 402.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 402.1. See Model Instruction No. 1. Instruction 402.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction 402.1 when the final instructions are different from the
instructions given at the beginning of the case. If the instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommeds that the court point out the differences with appropriate language in
the final instructions, including an expldiaa for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing they during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationfkule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so thigurors can read along with the judge, as the judge reads the
instructions aloud.
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402.2 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendantas negligent in(describe alleged negligencghich caused
[him] [her] harm.

(Defendant)enies that claim [and also claims thafclaimant)was
[himself] [herself] negligent in(describe the alleged comparative negligence)

which caused [his] [her] harm]. [Additionally (describe any other affirmative
defenses)

The parties must prove all claims [and defenses] by the greater weight

of the evidence. | will now define some of the terms you will use in deciding
this case.
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402.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of mdiegpersiasivedaachc e 0 me a
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 402.3

1.  Greater or lesser number of withessése committee recommends
that no charge be given regarding the relationship (or lack of relationshigdmetw
the greater weight of the evidence and the greater or lesser number of withesses.

2. Circumstantial evidencd.he committee recommends that no charge
generally be given distinguishing circumstantial from direct evidenceNgésen
v. City of Sarasotal17So. 2d731 (Fla. 1960).
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402.4 MEDICAL NEGLI GENCE

a. Negligence (physician, hospital or other health provider):

Negligence is the failure to use reasonable care. Reasonable care on the
part of a [physician] [hospital] [health care provider] is thatlevel of care, skill
and treatment which, in light of all relevant surrounding circumstances, is
recognized as acceptable and appropriate by similar and reasonably careful
[physicians] [hospitals] [health care providers]. Negligence on the part of a
[physician] [hospital] [health care provider] is doing something that a
reasonably careful [physician] [hospital] [health care provider] would not do
under like circumstances or failing to do something that a reasonably careful
[physician] [hospital] [health care provider] would do under like
circumstances.

NOTE ON USE FOR 402.4a

SeeF.S.766.102. Instruction 402.4a is derived frén$.766.102(1) and is
i ntended to embody the statutory defini
car eo wi t hexpression gselfnwdichtishpetdntially confusing.

b. Negligence (treatment without informed consent):

[Negligence is the failure to use reasonable care.] Reasonable care on
the part of a [physician] [health care provider] in obtaining the [consent]
[informed consent] to treatment of a patient consists of

(1). When issue is whether consent was obtained irregularly:

obtaining the consent of the patient [or one whose consent is as effective as the
pati ent 6 s o0 wn (desailvesat antime andic dmarser in
accordance with an accepted standard of medical practice among members of
the profession with similar training and experience in the same or a similar
medical community.

(2). When issue is whether sufficient information was given:
providing the patient [or one whose informed consent is as effective as the
patient 6s i nf or rfdestribe)ioforreadom sufficiestdoqilie aa s

reasonable person a general understanding of the proposed treatment or
procedure, of any medically acceptable adrnative treatments or procedures,
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and of the substantial risks and hazards inherent in the proposed treatment or
procedure which are recognized by other [physicians] [health care providers]
in the same or a similar community who perform similar treatmentsor
procedures.

NOTE ON USE FOR 402.4b
This instruction is derived from the provisionsFo6.766.103.
C. Foreign bodies:

[Negligence is the failure to use reasonable care.] The presencérame
of foreign body)n ( p a t ibedy eés@ldishes negligence unlegdefendant(s))
prove(s) by the greater weight of the evidence that [he] [she] [it] was not
negligent.

NOTES ON USE FOR 402.4c

1.  This instruction is derived frofA.S.766.102(3). The statute uses the
term ApriiManfceciod ewegligence. 06 The comr
not be used as not helpful to a jury. Rather, the committee has used the definition
of prima facie. Seee.g, Statev.Kahler 232 So. 2d 166, 168 (
faci eo0O means emaevitdbemrse adufifsihcia fact unl

2. Before this instruction is given, the court must make a finding that the
foreign body is one that meets the statutory definition.K&son v. Miller 756
So. 2d 133 (Fladd DCA 2000).

d. Failure tomaintain evidence or keep a record:
(1). Adverse Inference.
If you find that:

(Name of party]lost] [destroyed] [mutilated] [altered] [concealed] or
otherwise caused thédescribe evidencad be unavailable, while it was within
[his] [her] [its] posses®on, custody, or control; and the(describe evidence)
would have been material in deciding the disputed issues in this case; then you
may, but are not required to, infer that this evidence would have been
unfavorable to (hame of party)You may consider ths, together with the other
evidence, in determining the issues of the case.
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NOTES ON USE FOR 402.4d(1)

1. This instruction is not intended t
iImpose additional or other sanctions or remedies against a party for either
inadvertent or intentional conduct in the loss, destruction, mutilation, alteration,
concealment, or other disposition of evidence material to a case.§e@plden
YachtsInc. v. Hall, 920 So. 2d 777, 780 (Fla. 4th DCA 200&m. Hosp. Mbmt.
Co. ofMinnesota v. Hettiger904 So. 2d 547 (Fla. 4th DCA 2003yst v Lakeland
Reg. Med. Ctr 844 So. 2d 656 (Fla. 2d DCA 2008)ationwide Lift Truck, Inc.
v. Smith 832 So. 2d 824 (Fla. 4th DCA 2002Zprres v. Matsushita Elec. Catp
762 So. 2d 1014 (FI&th DCA 2000); anédponco Mfg Inc. v. Alcovey 656 So.
2d 629 (Fla. 3d DCA 1995).

2. The inference addressed in this instruction does not rise to the level of
a presumptionPub. Health Tr. of Dade Cty. v. Val¢ib07 So. 2d 596 (Fla. 1987),
and Instrution 402.4d(2).

3.  This instruction may require modification in the event a factual
dispute exists as to which party or person is responsible for the loss of any
evidence.

(2). Burden shifting presumption.

The court has determined that(name of partyhad a duty to [maintain
(describe missing evidendgkeep a record of(describe subject matter as to
which party had record keeping dytyName of partyid not [maintain
(describe missing evidendgdr] [keep a record of (describe subject matter as to
which party had record keeping dty)

Becausgname of partyylid not [maintain (describe missing evidenge)
[or] [keep a record of (describe subject matter as to which party had a record
keeping duty), you should find that (name of invoking partygstablished [his]
[her] (describe applicable claim or defensejess(hame of partyproves
otherwise by the greater weight of the evidence.

NOTES ON USE FOR 402.4d(2)

1.  This instruction applies only when the court has determined that there
was a duty to mainia or preserve the missing evidence at issue and the party
invoking the presumption has established to the satisfaction of the court that the
absence of the missing evidence hinders
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claim or defense. Sd&ub. Healh Tr. of Dade Cty. v. Valcjib07 So. 2d 596 (Fla.
1987).

2.  This instruction may require modification in the event a factual
dispute exists as to which party or person is responsible for the loss of any
evidence.

e. Res Ipsa Loquitur:

[Negligence is thdailure to use reasonable care.] If you find that
ordinarily the [incident] [injury] would not have happened without
negligence, and that thg¢describe the iterjausing the injury was in the
exclusive control of(defendantpat the time it caused the injury, you may infer
that (defendantwas negligent unless, taking into consideration all of the
evidence in the case, you find that th@describe eventyas not due to any
negligence on the part ofdefendant)

(RevisedSeptembr 13, 2018
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402.5 OTHER PROFESS8ONAL NEGLIGENCE

Negligence is the failure to use reasonable care. Reasonable care on the
part of a (identify professional)s the care that a reasonably carefufidentify
professionalvould use under like circumstances. Negligence is doing
something that a reasonably carefu(identify professionaljvould not do under
like circumstances or failing to do something that a reasonably careful
(identify professionaljvould do under like circumstances.

NOTE ON USE FOR 402.5

This instruction should be used, appropriately adapted or revised, for all
nonmedical professional negligence claims, as for example, claims of accountant,
architect or attorney malpractice. The committee, however, expressginion as
to what undertakings constitute a Aprof
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402.6 LEGAL CAUSE

a. Legal cause generally:

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly
and in natural and continuous sequence produces or contributes substally
to producing such [loss] [injury] [or] [damage], so that it can reasonably be
said that, but for the negligence, the [loss] [injury] [or] [damage] would not
have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [ujy] [or] [damage]
negligence need not be the only cause. Negligence may be a legal cause of [loss]
[injury] [or] [damage] even though it operates in combination with [the act of
another] [some natural cause] [or] [some other cause] if the negligence
contributes substantially to producing such [loss] [injury] [or] [damage].

C. Intervening cause:

Do not use the bracketed first sentence if this charge is preceded by the
charge on concurring cause:*

*[In order to be regarded as a legal cause of [loss] [injury]or]
[damage], negligence need not be its only cause.] Negligence may also be a
legal cause of [loss] [injury] [or] [damage] even though it operates in
combination with [the act of another] [some natural cause] [or] [some other
cause] occurring after thenegligence occurs if [such other cause was itself
reasonably foreseeable and the negligence contributes substantially to
producing such [loss] [injury] [or] [damage]] [or] [the resulting [loss] [injury]
[or] [damage] was a reasonably foreseeable consequeraf the negligence and
the negligence contributes substantially to producing it].

NOTES ON USE FOR 402.6

1. Instruction 402.6a (legal cause generally) is to be given in all cases.
Instruction 402.6b (concurring cause), to be given when the court considers
necessary, does not set forth any additional standard for the jury to consider in
determining whether negligence was a legal cause of damage but only negates the
idea that a defendant is excused from the consequences of his negligence by reason
of someother cause concurring in time and contributing to the same damage.
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Instruction 402.6¢ (intervening cause) is to be given only in cases in which the
court concludes that there is a jury issue as to the presence and effect of an
intervening cause.

2.  The ury will properly consider instruction 402.6a not only in
determining whether defendant s n
whet her c¢l aimantdéds negligence n
thus reducing recovery.

egl i ge
tribut

3. Instructon 402.6b must be given whenever there is a contention that
some other cause may have contributed, in whole or in part, to the occurrence or
resulting injury. If there is an issue of aggravation of a preexisting condition or of
subsequent injuries or mydte events, instruction 501.5a or 501.5b should be
given as well. Seklart v. Stern 824So. 2d927, 932 34 (Fla. 5th DCA 2002);
Marinelli v. Grace 608So. 2d833, 835 (Fla. 4th DCA 1992).

4. Instruction 402.6¢ (intervening cause) embraces two situations
which negligence may be a legal cause notwithstanding the influence of an
intervening cause: (1) where the damage was a reasonably foreseeable
consequence of the negligence although the other cause was not foreseeable,
Mozer v. Semenza77So. 2d880 (Fla. 3d DCA 1965), and (2) where the
intervention of the other cause was itself foreseeétliagson v. Willis 170So.
2d 311 (Fla. 1st DCA 1964).

5. fAProbableresults.The committee recommends that the jury not be
charged that the damage mustbesuch woul d have appeared
actor or to a reasonably careful person at the time of the negligence. In cases
i nvolving an intervening cause, the ter
of Aprobable. 0 The t er nygsabla SeBhammywvi ony mo u s
Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosseosts(3d ed.) 291; 2
Harper & JameslThe Law of Tortd137.

6. The term Asubstantiallyo is used t
extent of contribution or influence negdince must have in order to be regarded as
a |l egal cause. fASubstantiall yo was chos
common meaning and because it has been approved in Florida as a test of
causation not only i n rlefintWilsmm67$oo2dd ef e n
185, 191 (Fla. 1953), but also in relat
Shayne v. Saunders29 Fla. 355, 176 So. 495, 498 (Fla. 1937).
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402.7 LEGAL CAUSE (TREATMENT WITHOUT IN FORMED CONSENT)

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly
and in natural and continuous sequence produces or contributes to producing
such [loss] [injury] [or] [damage] so that it can reasonably be said that, but for
the negligence, thelpss] [injury] [or] [damage] would not have occurred. The
negligent failure to obtain [informed] consent to a medical treatment or
procedure is a legal cause of injury resulting from the treatment or procedure
if, as a result of such negligence, the patiewas induced to undergo a medical
treatment or procedure to which the patient would not reasonably have
consented had he been adequately informed.

NOTES ON USE FOR 402.7

1. Instruction 402.7 is to be used in conjunction with instruction 402.4b
definingnegligence (treatment without informed consent).

2. See Notes On Use for instruction 402.6.
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402.8 PREEMPTIVE CHARGES

The court has determined and now instructs you that
a. Duty to use reasonable care:

the circumstances at the time and place of the inoght complained of
were such that(name)had a duty to use reasonable carefqr c | a i safetyt 6 s )

(skip to instruction 402.11 on negligence issues)
NOTE ON USE FOR 402.8a

This preemptive charge is not for use routinely, but only when the
reasonable caréamdard was contested before the jury, as by an instruction 402.9
Issue now to be withdrawn as a matter of law. In that event instruction 402.8a
properly emphasizes reasonable care. Otherwise, it is argumentative.

b.  Vicarious liability:

(Defendant)s responsible for any negligence ¢hame)in (describe
alleged negligenge

(skip to instruction 402.11 on negligence issues)
C. Negligence:

(Defendant)was negligent. The issue for your determination [on the
claim of (name}) is:

(skip to damage issues)
d. Directed verdict on liability:

(Defendant)vas negligent and that negligence was a legal cause of [loss]
[injury] [or] [damage] to (claimant) (Claimant)is therefore entitled to recover
from (defendantfor the [loss] [injury] [or] [damage] as is shown bythe
greater weight of the evidence to have thus been caused(dgfendant)

NOTE ON USE FOR 402.8d

This charge should be given only when the sole issue to be determined by
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the jury is damages.
NOTES ON USE FOR 402.8

1.  This charge covers only preemptii@acges on issues arising on
claims. Preemptive charges on defense issues are covered in instruction 402.14 and
should be given at that stage of the charge.

2. It may be necessary or desirable in some cases for the court to

introduce this charge by calliragtention to the evidence or arguments of counsel
in which the issue now to be withdrawn was raised or discussed.
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402.9 PRELIMINARY | SSUESS VICARIOUS LI ABILITY

On( c | ai wol@nmthedess)a preliminary issue for you to decide. That
Issue is:

a. Agercy:
(1). Employment, including independeaontractor and exceptions:

whether (name)was an employee ofdefendantiand was acting within the
scope of [his] [her] employment at the time and place of the incident in this
case. An employee is a person who is hired gefendantjo act on behalf of
(defendant)and whose actions are controlled bydefendantpr are subjed to

( def e nrighdof todtrel) An employer is responsible for the negligence of
an employee if the negligence occurs while the employee is performing
services which [he] [she] was employed to perform or while the employee is
acting at least in part because of a desire to serve [his] [her] employer and is
doing something that is reasonably incidental to [his] [her] employment or
something the doing of which was reasonably foreseeable and reasonably to be
expected of persons similarly employed.

[But a person is not responsible for the negligence of an independent
contractor or of the agents or employees of an independent contractor. An
independent contractor is a [person] [business] engaged by another to
perform specific work according to [his] [her] [its] own methods and whose
methods of performing the work are not controlled by the person engaging
[ him] [her] [i1t] and are not subject
[person] [business] is an independent contractor is to be determined on the
basis of al/l of the circumstances of
not on the basis ofthe labels used by them.

A person is, however, responsible for the negligence of an independent
contractor if [the independent contractor is an [actual] [a] [apparent] agent
of that person], [the employer did not exercise due care in the [selection] [or]
[retention] of the independent contractor] [or] [the employer undertook to
perform the services resulting in the injury to(claimant)]*

*The bracketed laguage contained in the last two paragraphs is only to be
used when there is a claim of independent contractor s&gae€arlisle v.
Carnival Corp, 864 So. 2d 1 (Fla. JACA 2003);Villazon v. Prudential Health
Care PlanInc., 843 So. 2d 842 (Fla. 2003) an exception to independent
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contractor status is claimed, then the applicable portions of the following
provisions should also be given.

[(Name)is an agent if(defendantauthorized [him] [her] to act on
( d e f e nbehalh] {(Name)is an apparentagent if, by words or conduct,
(defendantaused or allowedclaimant)to believe that(hame)was an agent of
and had authority to act for (defendant] A person is responsible for the
negligence of [his] [her] independent contractor if, at the time andlpce of the
incident, the independent contractor was an [agent] [or] [apparent agent] of
the employer and was acting within the scope of his or her [apparent]
authority.*

*If the court determines that issues on batitual agencyandapparent
agencyshouldbe submitted to the jury, both bracketed sections should be used
with appropriate transitional language.

[In [hiring] [or] [retaining] another to perform services, the employer
must exercise due care to assure that the person is competent to perform the
services. A person is responsible for the negligence of [his] [her] independent
contractor if, in [hiring] [or] [retaining] the independent contractor, the
employer failed to exercise due care.]

Insigna v. LaBella543 So. 2d 209 (Fla. 198%),S.766.110.

[When a [person] [facility] undertakes to perform services, [he] [she] [it]
cannot transfer the obligation to perform those services to an independent
contractor and remains responsible for the negligence of [his] [her]
independent contractor.]

As to nond&egable duties for treatment, S&&ax v. Tenet Health Systems
Hospital,Inc., 955 So. 2d 1 (Fla. 4th DCA 200®ppe v. Winter Park Healthcare
Group, 939 So. 2d 185 (Fla. 5th DCA 2006hands Teaching Hospital Clinic
Inc. v. Juliana 863 So. 2d 343 (Fldst DCA 2003)jirving v. Doctors Hospital of
Lake WorthlInc., 415 So. 2d 55 (Fla. 4th DCA 1982). There is, however, no civil
liability underF.S.458.320(2)(b) to ensure that staff physicians are financially
responsibleHorowitz v. Plantation Generallospital Limited Partnershi®59 So.
2d 176 (Fla. 2007).

(2). Agency without claim of independent contractor:
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whether (name)is an agent of(defendant](name)is an agent of(defendant)f
(defendantputhorized [him] [her] to acton ( d e f e nbehalh] {(ame)is an
apparent agent if, by words or conduct(defendantraused or allowed
(claimant)to believe that(name)was an agent of and had authority to act for
(defendant] A person is responsible for the negligence of an [agent] [or]
[apparent ager] if at the time and place of the incident complained of the
[agent] [or] [apparent agent] is acting within the scope of [his] [her]
[apparent] authority.

NOTE ON USE FOR 402.9a(2)

Roessler v. Noval858 So. 2d 1158 (Fla. 2d DCA 2008)lando Regional
Medical Center v. Chmielewsky73 So. 2d 876 (Fla. 5th DCA 1990). If the court
determines that issues on batttual agencyndapparent agencghould be
submitted to the jury, both bracketed sections should be used with appropriate
transitional language.

b. Joint venture:

whether at the time and place of the incident complained ofpame)was
engaged in a joint venture with(defendantand was acting on behalf of the
joint venture and within the scope of its business at the time and place of the
incident in this case. A joint venture exists when two or more persons combine
their resources or efforts and agree to undertake some particular business
transaction in which they have common interests in the purposes to be
accomplished, joint control or right of cortrol of the venture, joint ownership
interest in the subject matter of the venture and a common right and duty to
share in profits and losses. Each member of a joint venture is responsible for
the negligence of another mecabeurs i f
while [he] [she] is acting on behalf of the joint venture and to further the
purpose of the joint venture.

NOTE ON USE FOR 402.9b
Arango v. Reykab07 So. 2d 1211 (Fla. 4th DCA 1987).

(Revised September 13, 2018)
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402.10 BURDEN OF PROOF ON PRELIMINARY ISSUES

If the greater weight of the evidence does not suppoftc | ai wol@mt 6 s )
on [this issue] [these issues], thdtlescribe preliminary issughen your verdict
on the claim of(claimant)*[because of the claimed negligence @ghame)
should be for (defendant)

If, however, the greater weight of the evidence supporfsc | ai mant 6 s)
claim on [this issue] [these issues], thdtlescribe preliminary issughen you
shall consider the otherissuesofc | ai ol@mt 6 s )

NOTES ON USE FOR 402.10

1. Give instruction 402.10 if instructing the jury on any preliminary
Issues.

2. If there are multiple defendants, this instruction will have to be
modified to account for the issues related to each defendant.

3.  *There is no need to give that portion of gterge contained within
brackets unless the claimant makes multiple claims involving other defendants. In
such a case it is necessary to distinguish this claim from claims against other
defendants.
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402.11 ISSUES ON MAN CLAIM

The [next] issues you mustlecide on( ¢ | a i w©la@mmagadinst)
(defendantpre:

a. Negligence of physician or hospitgkenerally:

whether (defendant physician or hospitatas negligent in(describe
conduct in questionpnd, if so, whether that negligence was a legal cause loét
[loss] [injury] [or] [damage] to (claimant, decedent or person for whose injury
claim is made)

b. Negligence of multiple defendants:

whether (defendantpr (defendantvas negligent or whether both were
negligent in(describe alleged negligena)d, if so, whether that negligence
was a legal cause of the [loss] [injury] [or] [damage] téclaimant, decedent or
person for whose injury claim is made)

C. Negligence of physician, osteopathiropractor, podiatrist or dentist in
treatment without informecdonsent:

whether Doctor (name)negligently failed to obtain the informed consent
of (claimant or person whose consent would be effectovéh)e medical
treatment or procedure complained of, and, if so whether that negligence was
a legal cause of the [lo$ginjury] [or] [damage] to (claimant, decedent or person
for whose injury claim is made)

NOTE ON USE FOR 402.11c

The committee recognizes that, depending on circumstances, the tort of
injury by treatment without informed consent may be pleaded, promdd, a
presented to the jury as an assault or battery, rather than in terms of negligence.
Brown v. Wood202 So. 2d 125 (Fla. 2d DCA 1960hambers v. Nottebayré6
So. 2d 716 (Fla. 3d DCA 1957). When the issues on such a claim are to be
presented in termd aegligence, instruction 402.4b is to be used in conjunction
with instruction 402.11c, defining negligence in these circumstances, and
instruction 402.7, defining legal cause in terms appropriate to these cases. Together
these three instructions contaiha the elements of the tort as specified-ils.
766.103. When it is appropriate to charge the jury instead in terms of assault or
battery, appropriate instructions may be derived from the same source.
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d. Negligence of health care facility to assure poemensive risk management
and competence of medical staff:

whether (defendant facilitylvas negligent in failing to assure
[comprehensive risk management] [and] [the competence of its medical staff],
and, if so, whether that negligence was a legal caudetlee [loss] [injury] [or]
[damage] to(claimant, decedent or person for whose injury claim is made)

NOTE ON USE FOR 402.11d

Derived fromF.S.766.110.
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402.12 ISSUES ON CAIM OF ATTORNEY MALP RACTICE
ARISING OUT OF CIVIL LITIGATION

The [next] issue(sYor you to decideon( ¢ | a i olanmmagdinst)
(defendant]is] [are] whether (defendantyvas negligent in(describe alleged
negligencepnd, if so, if (defendanthad not been negligent, whethe(claimant)
would [have been successful] [have obtained a meofavorable outcome] in
[his] [her] [their] [its] [claim against (original adverse part}/]Jdefense in
(original proceeding$)

a. Negligence of plaintiffdés counsel

In( c | ai wol@magdnstjoriginal defendantjclaimant)would have
had to prove bythe greater weight of the evidence thaforiginal defendantjvas
negligent in(describe conduct involved in original claiamd that (original
d e f e n dhegligéndesvps a legal cause of the [loss] [injury] [or] [damage] to
(claimant)

Depending on the phcular cause of action in the original proceeding, add
appropriate substantive law instructions from section 400 to frame the appropriate
issues from the original proceeding.

[To have been successful in [his] [her] [their] [its] claim againstoriginal
defendant)claimant)must show that any judgment would have been
collectible.]

b. Negligence of defendantdés counsel

In( c | ai nedense it g case dfdentify original casejclaiman)
would have had to prove by the greater weight of the evidentlat [(original
claimant)was negligent and that [his] [her] [their] [its] negligence was a
contributing legal cause of the injury or damage tdoriginal claimant)
(describe issues in other applicable defenses

Depending on the particular cause of actiarthe original proceeding, add
appropriate substantive law instructions from section 400 to frame the appropriate
issues from the original proceeding.

NOTES ON USE FOR 402.12

1. When defendantds professional neg.l
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chance to resolve a contested claim or defense and the circumstanoésedalily

permit determining the value of the lost claim or defense, the party may have to
prove the value of the claim or defense
Freeman vRubin 318 So. 2d 540 (Fla. 3d DCA 197%krnandes v. Bart641

So. 2d 1371 (Fla. 1st DCA 1994). In such circumstances, instructibh24éhould

be used to describe the issues instead of instruction 402.11. The committee

expresses no opinion on the ¢ypf evidence that may be used to prove such a

claim. Farish v. Bankers Multiple Line Insurance C425 So. 2d 12 (Fla. 4th

DCA 1983);Tarletonv. Arnstein & Lehy 719 So. 2d 325 (Fla. 4th DCA 1998).

When defendant 6s pr of e seskindsmwfairect loss,gslich g e n c
as the loss of an inheritance or insurance benefits, the normal issue instruction,
402.11, should be used.

2. Use the last bracketed paragraph in instruction 402.12a when there is
an issue as to the collectibility of any judgm that could have been obtained in
the original action. Wh e n, however, an
to prove the collectibility of a claim, the burden shifts to the attorney defendant to
prove that the judgment or any portion thereof wasollectible.Fernandes v.
Barrs, 641 So. 2d 1371 (Fla. 1st DCA 1994).

3.  This instruction should be followed by instruction 402.13,
appropriately modified to describe the burden of proof in both the pending claim as
well as the original proceedings.
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402.13 BURDEN OF PROO- ON MAIN CLAIM

If the greater weight of the evidence does not support [one or more of]
( ¢l ai woil@m(d),then)your verdict should be for(defendant)(sjon [that]
[those] claim(s)].

[However, if the greater weight of the evidencsupports [one or more
off( ¢ | ai wol@mmg), hen)your verdict should be for(claimant)and against
(defendant)(sjon [that] [those] claim(s).]

[However, if the greater weight of the evidence supporisc | ai)mant 0s
claim against one [or] [both] [more] of the defendants, then you should
determine and write on the verdict form what percentage of the total
negligence of [both] [all] defendants/ou apportion to each of them]

NOTE ON USE FOR 402.13

Use the first paragraph in all cases. If there is an &ifiva defense to the
claim that is the subject of the charge, do not use either of the bracketed
paragraphs; instead, use instruction 402.14. If there is no affirmative defense, use
the first or the second bracketed paragraph depending on whether threze is
defendant or more than one, then proceed to Damages.

(Revised February 1, 2018)
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402.14 DEFENSE ISSBS

If, however, the greater weight of the evidence support¢[c | a1 mant 0s)

claim] [one or more of( ¢ | a i wolanms}], them you shall consider the
defense(s) raised bydefendant)

On the [first]* defense, the issue(s) for you to decide [is] [are]:

*The order in which the defenses are listed below is not necessarily the
order in which the instruction should be given.

a. Statute of limitations:

whether (claimant)¥ knew, or by the use of reasonable care should have
known, before (date)that [he] [she] [(person for whose injury the claim is malde
had been injured or damaged and that there was a reasonable possibility that
the injury or damage was caused Y [medical] [legal] [(other professiol
negligence.

*In some cases, it may be necessary to insert the name of a person other
than the claimant. The committee expresses no opinion as to whose
knowledge may trigger the statute of limitations., 8ep Stae v.
Rosenthgl665 So. 2d 276 (Fla. 4th DCA 1998ythur v. Unicare Health
Facilities, Inc., 602 So. 2d 596 (Fla. 2d DCA 1992).

If the greater weight of the evidence support¢ d e f e ndeéfansetod s )
this i1issue, the pl ai nyourfvdrdicsisfarthea i m i s
defendant. If, however, the greater weight of the evidence does not support
( d e f e ndefanseton thig issue [you shall consider the following additional
defenses] [your verdict should be fo(claimant)in the full amount of [his] [her]
damages].

NOTES ON USE FOR 402.14a

1. When the statute of limitations is asserted as a defense, it should
ordinarily be the first defense.

2. In medical negligence actions the date inserted in the instruction will
ordinarily be two years before the date on which either the notice of intent was
served or the petition to extend the statute of limitations was Rl&d.
95.11(4)(b), 766.106, an®8.104(2). In legahegligence actions predicated on
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acts committed in the course of litigation, the statute of limitations does not begin
to run until the underlying litigation is concluded by final judgment and the final
disposition of any appeal. S&#vestrone v. Edell721So. 2d1173 (Fla. 1998).

This may be extended if there is an issue regarding whether the client knew or
should have known that the litigation waancludedF.S.95.11(4)(a).

b.  Comparative negligence generally:

whether (claimant orperson for whose injury or death claim is magas
[himself] [herself] negligent in(describe conduct in questioand, if so, whether
that negligence was a contributing legal cause of the injury or damage to
(claimant)

NOTE ON USE FOR 402.14b

1. Condu¢ on a patientdés part prior to
the need for medical treatment, is not a defense to malpractice in the treatment.
Whitehead v. Linkoygl04 So. 2d 377 (Fla. 1st DCA 1984geSwamy v. Hodges
583 So. 2d 1095 (Fla. 1st DCI®91).

2.  Special verdicts and special interrogatori€&pecial verdicts are
required in all jury trials involving comparative negligencawrence v. Florida
East Coast Railway Cp346 So. 2d 1012 (Fla. 1977).

C. Comparative negligence of parentprecat ed on ot her paren
(claim for death of child):

whether (parent)was negligent in caring for and supervisingchild), and
if so, whether that negligence was a contributing legal cause of the death of
(child); and, if so, whether(otherparent) in the exercise of reasonable care,
should have anticipated such negligence on the part (darent)

d. Comparative negligence of custodian of child other than parent:

whether, before the incident in this casgclaimant)placed(child) in the
care and custody ofcustodian)and if so, whether(custodian)vas negligent in
caring for and supervising the child,(name) and, if so, whether that
negligence was a contributing legal cause of the [injury] [and] [death] of
(child).

NOTE ON USE FOR 402.14d
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Wynne v. Adsiddl63 So. 2d 760 (Fla. 1st DCA 1964dgealsoWinner v.
Sharp 43 So. 2d 634 (Fla. 1949).

e.  Apportionment of fault:

whether (identify additional person(s) or entit(y)(ie$Wyas] [were] also
[negligent] in [(specify other type of condygtand, if so, whether that
[negligence] [fault] [responsibility] was a contributing legal cause of the [loss]
[injury] [or] [damage] to (claimant, decedent or person for whose injury claim is
made)

NOTE ON USE FOR 402.14e

SeeF.S.768.81 (1993)Fabre v.Marin, 623 So. 2d 1182 (Fla. 1993).
Conduct of third parties, however, who cause the need for medical treatment is not
to be compared to any malpractice in the treatmBddmario v. Ford Motor Cq.
806 So. 2d 424 (Fla. 2001)ackson v. York Hannover Ming Centers876 So.
2d 8 (Fla. 5th DCA 2004).

f. Defense to claim of lack of informed consent:

whether (claimant)would reasonably, under all the circumstances, have
undergone such treatment or procedure had [he] [she] been advised by
(defendantpf the substantial risks and hazards inherent in the proposed
treatment or procedure which are recognized by other [physicians] [health
care providers] in the same or similar community who perform similar
treatments or procedures.

NOTE ON USE FOR 402.14f

Derivedfrom F.S.766.103(3)(b).
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402.15 BURDEN OF PROOF ON DEFENSE ISSUES

If the greater weight of the evidence does notsuppoftd e f endant 60s)
defense[s] ofdescribe defense)nd the greater weight of the evidence supports
( cl ai wolamm, théngypur verdict should be for(claimant)in the total
amount of [his] [her] damages] [you should determine and write on the
verdict form what percentage of the total negligence of [both] [all] defendants
you apportion to each defendant whose négence you find was a legal cause
of loss, injury, or damage to(claimant].*

*Use second bracketed alternative above when there is more than one
defendant.

If, however, the greater weight of the evidence shows that both
(claimant)and [(defendanf)[one or more of (defendantg)[was] [were]
negligent and that the negligence of each contributed as a legal cause of [loss]
[injury] [or] [damage] sustained by (claimant) you should decide and write on
the verdict form what percentage of the total negligencefdgboth] [all] parties
to this actionyou apportion to each of them

Use the following instruction in cases with a comparative negligence
defense and an apportionment of a nonparty defense:

[If, however, the greater weight of the evidence shows thé&tlaimant)
and [(defendanf)[one or more of (defendantg)and (identify additional person(s)
or entit(y)(ies)were negligent and that the negligence of each contributed as a
legal cause of [loss] [injury] [or] [damage] sustained byclaimant) you should
decide and write on the verdict form what percentage of the total negligence
of [both] [all] parties to this action and (identify additional person(s) or
entit(y)(ies))you apportion to each of them

Use the following paragraph in cases without a compaganegligence
defense but with an apportionment of nonparty defense:

[If, however, the greater weight of the evidence shows tha{defendant)
[one or more of(defendantd)and (identify additional person(s) or entit(y)(ies))
were negligent and that thenegligence of each contributed as a legal cause of
[loss] [injury] [or] [damage] sustained by (claimant) you should decide and
write on the verdict form what percentage of the total negligence of
[(defendanf)and (identify additional person(s) or entij(ies))you apportion to
each of them]
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NOTES ON USE FOR 402.15

1. Preemptive chargesn defense issud$.a preemptive charge for
claimant is appropriate on a defense issue, as when comparative negligence has
been brought to the juryds attention on
argument and is now to be withdrawn, an instruction in the form o8 40@uld be
given immediately following instruction 402.13. If a preemptive charge for
defendant is required on some aspect of a defense, as when the court holds that
comparative negligence wil/l reduce cl ai
announcing ta ruling should be given immediately after framing the applicable
defense issue.

2. Charges on issues raised by replies to affirmative defeR&amatiff
bears the burden of proof on issues raised by any replies to affirmative defenses,
and instruction 4P.15 should be modified as appropriate for those issues.

(Revised February 1, 2018)
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403 PRODUCTS LIABILITY

403.1 Introduction

403.2 Summary of Claims

403.3 Greater Weight of the Evideac

403.4 Express Warranty

403.5 Implied Warranty of Merchantability

403.6 Implied Warranty of Fitness for Particular Purpose
403.7 Strict Liability

403.8 Strict Liability Failure to Warn

403.9 Negligence

40310 Negligent Failure to Warn
403.11Inference of Product Defect or Negligence
403.12Legal Cause

403.13Preliminary Issue

403.14Burden of Proof on Preliminary Issue

403.15Issues on Main Claim

403.16] ssues on Crashworthiness and
403.17Burden of Proof on Main Claim
403.18Defense Issues

403.19Burden of Proof on Defense Issues
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403.1 INTRODUCTION

Members of the jury, you have now heard and received all dhe
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ONUSEFOR 403.1

1.  Wheninstructing the jury before taking evidence,use instruction
202.1inlieu of instruction 4031. Instruction 403.1 is for instructing the jury after
the evidence has beenconcluded. Use the bracketedlanguage in instruction 403.1
when the find instructions aredifferent from the instructions given at the
beginning of the case. If the indructions atthe end of the cae ae different from
those givenat the beginning of the case, the committee reommends that the court
point out the differenceswith appropriate language in the final instructions,
including an explanation for the difference,such as when the wurt has directed a
verdict on anisae.

2. Fla.R.Civ.P. 1.470(b) authorizesingructing the jury during tria or
before or after fina argument. The timing of instructions is within the sound
discretion of the trial judge, to be detemmined on a case-by-case basis, but the
committeestrongly recommends instructing the jury before final argument.

3. Eachjuror mug be providedwith afull set of jury instructions for use
during their deliberations. Rue 1.470(b). The tria judge may find it useful to
provide these instructions to the jurors when the judge reads the instrictionsin
opencourt so that jurors canreadalong with the judge as the judge reads the
instructions aloud.

(Adopted March 26, 2015)
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403.2 SUMMAR Y OF CLAIMS

The claims [defenses] in this case are as follow&laimant)claims that
the (describe produc{designed] [manufactured] [distributed] [imported]
[sold] [or] [supplied] by (defendantvas defective and that the defect in the
(desaibe product) caused [him] [her] harm.

[(Claimant)[also] claims that [he] [she] sustained greater injuries than
what [he] [she] would have sustained in thédescribe accident) the (describe
product)had not been defective.]

[(Claimant)[also] claims that(defendantwas negligent in(describe
alleged negligencejvhich caused [him] [her] to be injured by(the product}

(Defendant) denies [that] [those] claim(s) [and also claims thagiclaimant)
was [himself] [herself] negligent in(describe the alleged comparative
negligence)which caused [his] [her] harm]. [Additionally (describe any other
affirmative defenses)

[The parties] [(claimant] must prove [his] [her] [their] claims by the
greater weight of the evidence. | will now define some of the terms you will use
in deciding this case.

NOTE ON USE FOR 403.2

Use the second paragraph for crashworthiness claims. See infruction
403.16. Use the first bradketed phrase in the fourth paragraph when there isaclaim
of compardaive negligence.Use the seoond bradketed sentence where there are
additional affirmeative defenses.

(Adopted March 26, 2015)
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403.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ONUSEFOR 403.3

1. Greater or lesser number of witnesses. The committee reommends
that no ingruction be given regarding the ationship (or lack of relationshp)
betweenthe greater weight of the evidence and the greater or lesser number of
witnesses.

2. Circumstantial evidence. The committeerecommends that no
instruction generaly begivendistinguishing circumstantial from directevidence.
SeeNidsen v.City of Sarasota, 117 So. 2d731 (Fla. 1960).

(Adopted March 26, 2015)
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403.4 EXPRESS WARRANTY

A product is defective if it does not conform to representations of fact
made by (defendant)orally or in writing, in connection with the [sale]
[transaction] on which (name)relied in the [purchase and] use of the product.
[The representation must be one of fact, rather than opinion.]

(Adopted March 26, 2015)
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403.5 IMPLIED WARRANTY OF MERCHANTABILITY

A product is defective if it is not reasonably fit for either the uses
intended or the uses reasonably foreseeable fyefendant)

(Adopted March 26, 2015)
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403.6 IMPLIED WARRANTY OF FITNESS
FOR PARTICULAR PURPOSE

A product is defective if itis not reasonably fit for the specific purpose
for which (defendantknowingly sold the product and for which, in reliance on
the judgment of (defendant)the purchaser bought the product.

(Adopted March 26, 2015)
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403.7 STRICT LIABILITY

a. Manufacturing defect

A product is defective because of a manufacturing defect ifitisin a
condition unreasonably dangerous to [the user] [a person in the vicinity of the
product] and the product is expected to and does reach the user or consumer
without substantial change affecting that condition.

A product is unreasonably dangerous because of a manufacturing
defect if it is different from its intended design and fails to perform as safely
as the intended design would have performed.

b. Design defect

A product is defective because of a design defect if it is in a condition
unreasonably dangerous to [the user] [a person in the vicinity of the product]
and the product is expected to and does reach the user without substantial
change affecting that condition.

A product is unreasonably dangerous because of its design if [the
product fails to perform as safely as an ordinary consumer would expect when
used as intended or when used in a manner reasonably foreseeable by the
manufacturer] [and] [or] [the risk of da nger in the design outweighs the
benefits].

NOTES ONUSEFOR 403.7

1.  The nisk/benefit test doesnot apply in cases involving claims of
manufacturing defect. SeeCasgsi v. Maytag Co., 396 So. 2d1140, 1146 (Fla. 1st
DCA 1981). Instruction 403.7aretains the definition of manufacturing defect
found in former instruction PL 4. The minor changes from the definition found in
PL 4 areintended to make thsinstruction more understandable to jurors without
changing its meaning.

2. Foreseeability of injuredbystander. Strict liability appliesto all
foreseeable hystanders. Whenthe injuredperson is a bystander, use the language fia
person in thevicinity of the poduc t igstead of fithe use trict3iability does
not depend on whether thedefendant foresaw the particular bystanderd presence.
SeeWest v. Caterpillar Tractor Co.Inc., 336 So. 2d 80, 89 (FHa. 1976) (finjury
to abystanderis often feasible. A restrction of the doctrine to the usersand
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consumerswould have to rest on the vestige ofthe disappeaing privity

requireme nt . 0gso Sanch&e. Blussey Seating Co., 698 So. 2d1326 (Fla. 1st
DCA 1997).Whenthereis an issue regarding whether the presence of bystanders
wasforeseedble, additional ingructions may be needed.

3.  Thisinstruction retains the consumer expectations test and the
risk/benefit test for product defect, both of which previously appearedn PL 5.
Florida recognizes the consumer expectations test. SeeMcConnell v. Union
Carbide Corp., 937 So. 2d148, 151 n.4 (Fla. 4th DCA 2006); Force v.Ford Motor
Co., 879 So. 2d103, 107 (Fla.5th DCA 2004); Adamsv. G. D. Searle & Co., 576
So. 2d728, 733 (Fla.2d DCA 1991); Cassisi v. Maytag Co., 396 So. 2d1140,
114571 46 (Fla. 1st DCA 1981). Otherdecisions have reliedupon the RESTATEMENT
(THIRD) OF TORTS:. Products Liability to define aproduct defect. SeeUnion
Carbide Gorp. v. Aulin, 97 So. 3d886 (Fla. 3d DCA 2012); Agrofollajes, SA. v.
E.I. DuPont de Nemours & Co., 48 So. 3d976 (Fla.3d DCA 2010). One cecision
held that in a design defect case, the jury should be instructed only onthe
risk/benefit test and not the consumer expectationstest. SeeAgrofoll ajes, 48 So.
3dat997. Pending further development in the law, the committeetakes no position
on whether the risk/benefit test is a standard for product defect that should be
includedin indgruction 403.7 or anaffirmative defense underinstruction 403.18.
The risk/benefit instruction is providedin bath this instruction and the defense
instruction, 403.18, to illustrate how it is usedin either case. See Instuction
403.18(b) and the corresponding Note on Use. If a @urt determinesthatthe
risk/benefit test is atest for product defed, the committee Bkes no postion on
whether both the consumer expectations and risk/benefit tests should be given
atematively or together. The committeenotes, however, thatthe wo-issue rule
may beimplicaedif both tests of design defectare used. Zimmer Inc. v.Bir nbaum,
758 So. 2d714 (Fla.4th DCA 2000).

4. In Force v.Ford Motor Co., 879 So. 2d103, 107 (Fla.5th DCA
2004), the partiesagreedto a risk/benefit instruction based on section 2(b) of the
RESTATEMENT(THIRD) OF TORTS Products Liability. The decisionin Forcedid
not directly address the correctness of these instructions. As discussed above in
note 3, pending further development in the law, the committeetakes no position on
thisiswue.

5.  Whenstrict liability andnegligence daims aretried together, to clarify
differences between themit may be necessary to addlanguage to the strict liability
instructions to the efectthat a product is defectve if unreasonably dangerous even
though the seller has exercised all possble carein the preparation and sale of the
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product. RESTATEMENT (SECOND) TORTS 8 402A(2)(a). In casesinvolving clams
of both negligence and defedive design submissian of both claims may result in an
inconsistent verdict. Seee.g, Consdidated Aluminum Corp. v. Braun, 447 So. 2d
391 (Fla. 4th DCA 1984); Ashby Division of Consolidated Aluminum Corp. v.
Dobkin, 458 So. 2d335 (Fla. 3d DCA 1984). See &0 Moorman v. American
Safety Equip., 594 So. 2d795 (Fla. 4th DCA 1992); North American Catamaran
Racing Assin v. McCallister, 480 So. 2d669 (Fla.5th DCA 1985).

6. In some cases, it may be gopropriate to instuct the jury that, in
addition to the designer and manufacturer, any distributor, importer, or seller in the
chain of distribution is liable for injury caused by a defective product. Sanuel
Friedland Family Enterprisesv. Amoroso, 630 So. 2d1067 (Fla.1994); Rivera v.
Baby Trend, Inc., 914 So. 2d1102 (Fla. 4th DCA 2005); Porter v. Rosenberg, 650
So. 2d79 (Fla. 4th DCA 1995).

(Adopted March 26, 2015)
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403.8 STRICT LI ABILITY FAILURE TO WARN

A product is defective when the foreseeable risks darm from the
product could have been reduced or avoided by providing reasonable
instructions or warnings, and the failure to provide those instructions or
warnings makes the product unreasonably dangerous.

NOTES ONUSEFOR 403.8

1.  The following casesreagnizestrict liabil ity for a fdl ure to warn of
defects. Union Carbide Corp. v. Aubin, 97 So. 3d886, 898 (Fla.3d DCA 2012);
McConndl v. Union Carbide Corp., 937 So. 2d148, 151i 52 (Fla. 4th DCA 2006);
Union Carbide Gorp. v. Kavanaugh, 879 So. 2d42, 45 (Fla. 4th DCA 2004);
Scheman-Gorralez v. Saler Manufacturing Co., 816 So. 2d1133 (Fla. 4th DCA
2002); Ferayorni v. Hyundai Motor Co., 711 So. 2d1167 (Fla.4th DCA 1998).

2.  Whenstrict liability andnegligent failure to warnclaims aretried
together, to clarify differences between them it may be necessary to add language
to the strict liability instruction to the effect thata product is defedive if
unreasanably dangerous even though the seller hes exercisedal possble carein
the preparation and sale of the product. RESTATEMENT (SECOND) TORTS §
402A(2)(a).

(Adopted March 26, 2015)
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403.9 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the care that a
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor]
[supplier] would use under like circumstances. Negligence is doing something
that a reasonably careful [designer] [manufacturer] [seller] [importer]
[distributor] [supplier] would not do under like circumstances or failing to do
something tha a reasonably careful [designer] [manufacturer] [seller]
[importer] [distributor] [supplier] would do under like circumstances.

NOTES ONUSEFOR 403.9

1. If a product fails under arcumstancesprecluding any other reasonable
inference otherthan adefect in the product, a daintiff is not required to pinpoint
any specific defectin the product. See,e.g, Armor Elevator Co. v. Wood, 312 So.
2d 514 (Fla.3d DCA 1975);Ford Motor Co. v. Cochran, 205 So. 2d551 (Fla. 2d
DCA 1967).

2. In orderto clarify the differences between strict liability and
negligencewhenthe twoclaims aretried together, it may be necessary to add
language to the strict liability instructions to the effect thata product is defective if
unreasonably dangerous even though the sller has exercisedall possible caran
the preparation and sale of the product. RESTATEMENT (SECOND) TORTS 8
402A(2)(a).

(Adopted March 26, 2015)
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403.10 NEGLIGENT FAILURE TO WARN

[Negligence is the failure to use reasonable care, which is the care that a
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor]
[supplier] would use under like circumstances.] Reasonable care on the part
of (defendantyequires that (defendantyive appropriate warning(s) about
particular risks of (the poduct)which (defendantknew or should have known
are involved in the reasonably foreseeable use(s) of the product.

NOTES ON USEFOR 40310

1.  The caesrecognize aclaim for negligent failure to warn. Ferayorni v.
Hyundai, 711 So. 2d1167 (Fla.4th DCA 1998). When strict liability andnegligent
failure to warnclaims aretriedtogether, to clarify differencesbetweenthemit may
be necessary to add language to the strict liability instruction to the effect that a
product is defedive if unressonably dargerous even though the seller has exercised
al possible cardan the preparation and sale of the product. RESTATEMENT
(SECOND) TORTS 8§ 402A(2)(a).

2. Under certain circumstances, a manufacturer hes a duty to warn about
particular risks of a product even after the product has left the manufactur e r 6 s
possession, and hasbeensold or transferred to a consumer orend-user. See High v.
Westinghouse Elec.Corp., 610 So. 2d1259, 1263 (Fla.1992) (finding the
defendant fhad aduty totimely natify the ertity to whom it sold the electrical
transformers. . . once it wasadvised of the PCB ®ntamination ) Sta-Rite
Indus, Inc.v. Lewy, 909 So. 2d901, 905 (Fla.3d DCA 2004) (jury question
existedon falureto warnclam fin thelight of similar severe agdents which
occurredboth bdoreand after thesale of thepump in quediono ) . speciah
instruction may beneeded in casesraising issues of apost-manufacture orpost-sale
duty to wam.

3.  The biacketed list of potentid defendantsin thisinstruction is
intended to beillustrative and may be modifiedto fit the fects of each case.

(Adopted March 26, 2015)
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403.11 INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE
NOTES ONUSEFOR 40311

1. F.S.768.1256 providesfor arebuttable presumption in the event of
compliance or noncompliance with government rules. The statute doesot state
whether the presumption is a burden-shifting or avanishing presumption. SeeF.S.
90.301i 90.304; University Insurance Co. of North Americav. Warfel, 82 So. 3d47
(Fla.2012); Birge v.Charron, 107 So. 3d350 (Fla.2012). Pending further
development in the law, the committeeoffersno standard instruction on this
presumption, leaving it up to the parties to propose instructions on a case-by-case
basis.

2. Casgs v. Maytag Co., 396 So. 2d1148 (Fla. 1st DCA 1981), held that
whena product malfunctions during normal operation, a legal inferenceof product
defectiveness arises, and the injured plaintiff hasthereby estdlished aprima fage
case for jury consideation. Pending further devedopment of Florida law, the
Committee takes no position on the sufficiency of these indructionsin casesin
which the Casgsi inference goplies. SeeGencorp, Inc. v. Wolfe, 481 So. 2d109
(Fla.1¢ DCA 1985); seedso Parke v. Sottyds, Inc., 584 So. 2d621 (Fla. 1t
DCA 1991); Miller v. Allstate Insurance Co., 650 So. 2d671 (Fla.3d DCA 1995).

(Adopted March 26, 2015)
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403.12 LEGAL CAUSE

a. Legal cause generally:

[A defect in a product] [Negligence] is a legal cause of [loss] [injury] [or]
[damage] ifit directly and in natural and continuous sequence produces or
contributes substantially to producing such [loss] [injury] [or] [damage], so
that it can reasonably be said that, but for the [defect] [negligence], the [loss]
[injury] [or] [damage] would not have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage],
[a defect in a product] [negligence] need not be the only cause. [A defectin a
product] [Negligence] may be a legal cause of [loss] [injury] [b[damage]
even though it operates in combination with [the act of another] [some natural
cause] [or] [some other cause] if the [defect] [negligence] contributes
substantially to producing such [loss] [injury] [or] [damage].

C. Intervening cause:

*Do not use the bracketed first sentence if this charge is preceded by the
charge on concurring cause:

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], [a defect in a product] [negligence] need not be its only cause.] [A
defect in a praduct] [Negligence] may also be a legal cause of [loss] [injury]
[or] [damage] even though it operates in combination with [the act of another]
[some natural cause] [or] [some other cause] occurring after the [product
defect] [negligence] occurs if such o#tr cause was itself reasonably
foreseeable and the [product defect] [negligence] contributes substantially to
producing such [loss] [injury] [or] [damage] [or] [the resulting [loss] [injury]
[or] [damage] was a reasonably foreseeable consequence of theojghuict
defect] [negligence] and the [product defect] [negligence] contributes
substantially to producing it].

NOTES ONUSEFOR 40312

1. Instruction 403.12a (legal cause generally) is to be givenin all cases.
Instruction 403.12b (concurring cause), to be givenwhenthe urt considersit
necessaly, doesnot setforth any additional standard for the jury to condder in
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detemining whether negligence wasalega cause of damage butonly negatesthe
idea that a defendant is excused from the consequencesof his or hernegligence by
reason of same aher cause concurring in time and contributing to the same
damage. Instruction 403.12c (intervening cause) isto be givenonly in caesin
which the court concludesthat there is ajury issie as to the presence and effect of
anintervening cause.

2. Thejury will properly considernstruction 40312anot only in
detemining whether defendant@ negligence isactionable but also in determining
whether claimantGs negligence contributedas a legd cause to claimant® damage,
thus reducing recovery.

3. Instruction 403.12b mug be given whenever there is a contention that
some other cause may have wntributed, in whole or part, to the occurrence or
resulting injury. If thereis anisaue of aggravation of apreexisting condition or of
subsequent injuriesor multiple events, instruction 501.2h(1) or (2) should be given
aswell. SeeHart v. Stern, 824 So. 2d927, 932i 34 (Fla.5th DCA 20®2); Marinelli
v. Grace, 608 So. 2d333, 835 (Fla.4th DCA 199).

4. Instruction 403.12c (intervening cause) embracestwo situationsin
which negligence may be a &gal cause notwithstanding the influence of an
intervening cause: (1) wherethe damage wasa reasonably foreseeable onsequence
of the negligence although the othercause wasnot foreseeable, Mozer v. Senenza,
177 So. 2d880 (Fla. 3d DCA 1965); and (2) whenthe intervention of the other
cause wasitsdf foreseegble, Gibson v. Avis Rent-A-Car Systemlinc., 386 So. 2d
520 (Fla.1980).

5. AProbable d@esults. The mmmittee reommends thatthe jury notbe
charged that the damage mug be such aswould have appeared fiprobable @o the
ador orto areasonably caretll person at the ime ofthe regligence. Incases
involving anintervening cause, the term fireasonably foreseeable 0 usedsn place
of fprobable . The terms aresynonymous and interchangeable. SeeSharon v.
Luten, 165 So. 2d806, 810 (Fla. 1st DCA 1964); Prosser, TORTS(3d ed.) 291; 2
Harper and James, THE LAW OF TORTS 1137.

6. The temfsulstantiallyd  useslthroughou the instruction to describe
the extent of contribution or influence negligence mus have in orderto be regarded
as alega cause. iiSubstantiall yo waschosen because the word hasan ace&ptable
common meaning and because it hasbeen approved in Florida as atest of causation
not only in relation to defendantGs negligence, Loftin v. Wil son, 67 So. 2d185, 191
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(Fla. 1953), but also in relation to plaintiffGs contributory negligence, Shayne v.
Saundrs, 129 Fla. 355, 176 So. 495, 498 (Fla. 1937).

(Adopted March 26, 2015)
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403.13 PRELIMINARY ISSUE
NOTES ONUSEFOR 40313

1. Atthistime,the Canmitteedoesnot propcse astandardingruction on
preliminary issues in products li ability cases. Seencte on use 6 to instruction
403.7 for cases where there is anisaue of whether a defendant wasin a position to
correct the defectin the product. Samuel Friedland Family Enters. v. Amaoso, 630
So. 2d1067 (Fla. 1994); Rivera v. Baby Trend, Inc., 914 So. 2d1102 (Fla. 4th
DCA 2005); Porter v. Rosenberg, 650 So. 2d79 (Fla. 4th DCA 1995).

2. Privity. In general, plaintiffs are not requiredto prove privity to
establish strict liability. Kramer v. Piper Aircraft Corp., 520 So. 2d37, 39 (Fla.
1988). These instructions on products liability issuesassume that if thereis any
question of privity, it hasbeen resolved in favor of the climant. If it is necessaryto
submit a factual issue on privity to the jury, the committee reommends thatit be
submittedin the style of apreliminary charge on status or duty. For theeffect of the
strict liability doctrine on claims of warrantypreviouslyrequiring privity, seeF.S.
672.318 and Kramer, 520 So. 2dat 39 & n.4.

(Adopted March 26, 2015)
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403.14 BURDEN OF PROOF ON PRELIMIN ARY ISSUE

If the greater weight of the evidence does not suppoftc | ai wol@mt 6 s )
on this issue, then your verdict [on this issue] [on the claim ¢€laimant]
should be for(defendant]Jand you should decide the other issues on
(cl ai ol@ml.t 6s)

However, if the greater weight of the evidence supporfsc | ai mant 6 s)
claim [on this issue], then you shall decide whethdthe productvas defective
[and also decide the otherissuesdnc | a i wol@mm.t 6 s )

NOTE ON USEFOR 40314

The biacketed language is for use if claimant makesalternative claim(s) of
li ability.

(Adopted March 26, 2015)
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403.15ISSUESON MAIN CLAIM

The [next] issues you must decideoppc | a i wolammagadinst)
(defendantpre:

a. Express Warranty:

whether (the productfailed to conform to representations of fact made
by (defendant)orally or in writing, in connection with the [sale] [transaction],
on which (name)relied in the [purchase and] use of the product, and, if so,
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to
(claimant, decedent, or persfor whose injury claim is made)

b. Implied Warrant of Merchantability:

whether (the productwas not reasonably fit for either the uses intended
or the uses reasonably foreseeable ljglefendantand, if so, whether that lack
of fitness was a legal causd the [loss] [injury] [or] [damage] to (claimant,
decedent, or person for whose injury claim is made)

C. Implied Warranty of Fitness for Particular Purpose:

whether (the productwas not reasonably fit for the specific purpose for
which (defendantknowingly sold (the productand for which (claimant)bought
(the product)n reliance on the judgment of(defendantiand, if so, whether that
lack of fitness was a legal cause of the [loss] [injury] [or] [damage] to
(claimant, decedent, or person for whoseryjlaim is made)

d.  Strict Liability 8 Manufacturing Defect:

whether (the product]Jwas made differently than its intended design and
thereby failed to perform as safely as intended anthe productyeached
(claimant)without substantial change affectirg the condition and, if so,
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to
(claimant, decedent, or person for whose injury claim is made)

e.  Strict Liability 8 Design Defect

whether [(the productfailed to perform as safely as an ordinary
consumer would expect when used as intended or in a manner reasonably
foreseeable by the manufacturer] [and] [or] [the risk of danger in the design
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of the product outweighs the benefits of the product] andthe poduct)reached
(claimant)without substantial change affecting the condition and, if so,
whether that failure was a legal cause of the [loss] [injury] or [damage] to
(claimant, decedent, or person for whose injury claim is made)

f. Strict Liability & Failure to Warn:

whether the foreseeable risks of harm fronfthe productould have
been reduced or avoided by providing reasonable instructions or warnings
and the failure to provide those warnings madéthe productunreasonably
dangerous and, if so, whetér that failure was a legal cause of the [loss]
[injury] [or] [damage] to (claimant, decedent, or person for whose injury claim is
made)

g. Negligence:

whether (defendantvas negligent in(describe alleged negligencand, if
so, whether that was a legacause of the [loss] [injury] [or] [damage] to
(claimant, decedent, or person for whose injury claim is made)

h. Negligent Failure to Warn:

whether (defendanthegligently failed to warn about particular risks
involved in the use of(the product)and, if so, whether that failure to warn was
a legal cause of the [loss] [injury] [or] [damage] tdclaimant, decedent, or
person for whose injury claim is made)

NOTE ON USE FOR 40315

Instruction 403.15(e) retains the consumer expectations test and the
risk/benefit test for product defect, both of which previously apperedin PL5. See
Instruction 403.7(b) and Note on Use 3. Pending further development in the law,
the committee Bkes no position on whether the consumer expectations and
risk/benefit tests should be given alternatively or together.

(Adopted March 26, 2015)
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403.16 |SSUES ON CRASHWORTHINESSAND
i E NANCED INJURYO CLAIMS

NOTE ON USEFOR 40316

In 2011, the legidlature anended F.S.768.81 to state thatin a products
liability casein which the plaintiff claims that a defect in the product increased the
injury, the defendant should be treated the same as 8 other defendants for the
purposesof apportionment of fault. Thelegidative history states thatthe
legislature intended this amendment to overrule the decision in DAMario v. Ford
Motor Co., 806 So. 2d424 (Ha.2001). SeeCh. 2011i 215, 82, Laws of Fla. As
explainedin the note on use to instruction 403.2, the summary of claimsin a
crashworthiness case should explain thatthe plantiff claimsto have sustained
greater injuries than would have beensustainedif the product werenot defective.
Othemwise, the standard instructions applicable in other ases should begivenin
crashworthiness cases.

(Adopted March 26, 2015)
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403.17 BURDEN OF PROOF ON MAIN CLAIM

If the greater weight of the evidence does not support [one or more of]
( cl ai wol@ammd], gosir)verdict should be for(defendant(s)jon [that] [those]
claim(s)].

[However, if the greater weight of the evidence supports [one or more
off ( ¢ | ai wolamd], hen)your verdict should be for(claimant)and against
(defendantjon [that] [those] claim(s)]]

[However, if the greater weight of the evidence supportclas mant 6 s )
claim against one or [both] [more] of the defendants, then you should decide
and write on the verdict form the percentage of the total fault of [both] [all]
defendants that was caused by each of them

NOTE ON USEFOR 40317

Usethe first paragraph in all cases. If thereis an affirmative defense to the
claim, do notuse either ofthe bracketed paragraphs; insteadturn to instruction
403.18. If thereis no affirmative defense, use the first or second bracketed
paragraph depending on whether thereis one defendant or more than one.

(RevisedNovember 22, 2017
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403.18 DEFENSEIS3SUES

If, however, the greater weight of the evidence support¢[c | a1 mant 0s)
claim] [one or more of( ¢ | a i wolanms}], them you shall consider the
defense][s] raised bydefendant)

On the [first]* defense, the issue[s] for you to decide [is] [are]:

*The order in which the defenses are listed below is not necessarily the
order in which the instruction should be given.

a. Comparative Negligence:

whether (claimant or persofor whose injury or death claim is madeds
[himself] [herself] negligent *in (describe alleged negligenaa)d, if so, whether
that negligence was a contributing legal cause of the injury or damage to
(claimant)

*1f the jury hasnot beenpreviously instructed on the definition of
negligence,instruction 401.4 should be inserted here.

b. Risk/Benefit Defense:

whether, on balance, the [benefits] [or] [value] ofthe productputweigh
the risks or danger connected with its use.

NOTE ON USEFOR 403180

In astrict liability defective design case, a defendant may be antitled to an
affirmative defense based on the risk/benefit test. SeeForce v.Ford Motor Co.,
879 So. 2d103, 106 (Fla.5th DCA 2004); Adamsv. G. D. Searle & Co., 576 So. 2d
728, 733 (Fla.2d DCA 1991); Cassisi v. Maytag Co., 396 So. 2d1140, 1145i 46
(Fla.1¢ DCA 1981). Pending further development in the law, the cmmmittee tkes
no pogtion on whether the rsk/benefit test is a standard for product defectthat
should be included in instruction 403.7 or anaffirmative defense undyr ingruction
403.18. The court should not, however, instruct on risk/benefit as both atest of
defectiveness under 403.7 and as an affirmative defense under 403.18.

C. Government Rules Defense:

No instruction provided.
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NOTE ON USEFOR 40318c

F.S.768.1256 provides for a réouttable presumption in the event of
compliance or noncompliance with government rules. The statute doesnot state
whether the presumption is a burden-shifting or avanishing presumption. SeeF.S.
90.3017 90.304; Universal Insurance Co. of North Americav. Warfel, 82 So. 3d47
(Fla.2012); Birge v. Charron, 107 So. 3d350 (Fla.2012). Pending further
development in the law, the coommitteeoffersno standard instruction on this
presumption, leaving it up to the parties to propose instructions on a case-by-case
basis.

d. Stateof-the-art Defense:

In deciding whether (the product)vas defective because of a design
defect, you shall consider the statef-the-art of scientific and technical
knowledge and other circumstances that existed at the time ¢ft he pr oduct
manufacture, not at the time of the [loss] [injury] [or] [damage].

NOTE ON USE FOR 403.18d
Instruction 403.18d applies only in defective design cases.F.S.768.1257.
e.  Apportionment of fault:

whether (identify additional person(s) or entit((res)) [was] [were] also
[negligent] [at fault] [responsible] [(specify othetype of conduci) and, if so,
whether that [negligence] [fault] [responsibility] [(specify other type of
conduct) was a contributing legal cause of [loss] [injury] [or] [damage] to
(claimant, decedent or person for whose injury claim is made)

NOTE ON USEFOR 40318e

SeeF.S.768.81; Fabre v.Marin, 623 So. 2d1182 (Fla. 1993). In mog cases,
use of theterminegigen ¢ &itl be appropriate. If another type of faut is at
isaue,it may be necessary to modify the instruction and the verdict form
acordingy. In strict liability cases,theterm frespnsibilityd may be themost
appropriate descriptive tem.

NOTES ONUSEFOR 40318

1. Comparaive negligenceis a defense to strict liability clamsif based
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on grounds other than the falure ofthe user to discoverthe defector to guard
against the possibility of its existence.West v. Caterpillar Tractor Co., 336 So. 2d
80, 90 (Ha.1976).

2. The fpatent danger doctrine @s not an independent defense but, to the
extent applicable (seenotel), it is subsumedin the defense of contributory
negligence. Auburn Machine Works Inc. v. Jones, 366 So. 2d1167 (Fla.1979).

(Adopted March 26, 2015)
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403.19 BURDEN OF PROOF ON DEFENSE ISUES

If the greater weight of the evidence does notsuppoftd e f endant 60s)
defense[s] and the greater weight of the evidence suppoftsc | a i folaim]jt 6 s )
[one or more of( ¢ | a i wilanms}, thewm Jyour verdict should be for(claimant)
in the total amount of [his] [her] damages.] *[you should decide and write on
the verdict form what percentage of the total [negligence] [fault]

[responsibility] of [both] [all] defendants was caused by each defendant.]

*Use the second bracketed language when there is more than one defendant.

If, however, the greater weight of the evidence showhkdt both
(claimant)and [(defendanf)[one or more of the defendants] [and] (identify
additional person(s) or entit(y)(iek)yere [negligent] [at fault] [responsible] and
that the [negligence] [fault] [responsibility] of each contributed as a legal
causeof [loss] [injury] [or] [damage] sustained by (claimant) you should
decide and write on the verdict form what percentage of the total [negligence]
[fault] [responsibility] of [both] [all] parties to this action was caused by each
of them.

Use the followng instruction in cases with a comparative negligence
defense and an apportionment of a 1pamty defense:

[If, however, the greater weight of the evidence shows thé&tlaimant)
and [(defendanf)[one or more of (defendantd)[and] [ (identify additional
person(s) or entit(y)(ies)were [negligent] [at fault] [responsible] and that the
[negligence] [fault] [responsibility] of each contributed as a legal cause of
[loss] [injury] [or] [damage] sustained by (claimant) you should decide and
write on the verdict form what percentage of the total [negligence] [fault]
[responsibility] of [both] [all] parties to this action [and] [ (identify additional
person(s) or entit(y)(ieg)vas caused by each of them.]

Use the following paragraph in cases without a compagatiegligence
defense but with an apportionment of fparty defense:

[If, however, the greater weight of the evidence shows thafdefendant)
[one or more of(defendantd)and [(identify additional person(s) or entit(y)(iel))
were [negligent] [at fault] [responsible] and that the [negligence] [fault]
[responsibility] of each contributed as a legal cause of [loss] [injury] [or]
[damage] sustained by(claimant) you should decide and write on the verdict
form what percentage of the total [negligence] [fau]t[responsibility] of
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[(defendant(s])[and] [ (identify additional person(s) or entit(y)(iek)yas caused
by each of them.]

NOTES ON USEFOR 40319

1. Preemptiveinstructions on defense issueslf a preanptive instruction
for claimant is appropriate on a defense issue,aswhen comparaive negligenceor
assumption of risk has been brought to the juryG atention on voir dire or by
opening statements or argument and is now to be withdrawn, an instruction in the
form of instruction 401.13 should be givenimmediately foll owing instruction
403.15. If a preamptive instruction for defendant is required on same apect of a
defense, as when, for example, the wurt holds that any compardive negli gence of
the driverwill reduceclaimantG reovetry, a preemptive instruction announcing the
ruling should be given immediately after framing the defense issues(instruction
403.19).

2. In most @ases, use of the term fegligenceo will be appropriate. If
anothertype of fault is atissue, it may be necessary to modify theinstruction and
the verdict form acardingly. In stict liability cases,the term fregonsibilityo
may be the most appropriate descriptive term.

(Adopted March 26, 2015)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 150



404 | NSUREMI®1IS BAD F

404.1 Introduction

404.2 Summary of Claims o€ontentions

404.3 Greater Weight of the Evidence

40441 nsurer 6s Bad Faith (Failure to S
4045 Me di c al Mal practice I nsurerods Bad
404.6 Legal Cause

404.7 Issues on Claim

404.8 Burden of Proof

404.9 Concluding Instrutton when Court to Award Damages

404.10Damages (Cases with Claims for Mental Distress)

404.11Burden of Proof on Mental Distress Claim

404.12Damages on Mental Distress Claim

404.13Punitive Damages
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404.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you abbthe rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) differentrbm what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE F® 404.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of 404.1. See Model Instruction No. 1. Instruction 404.1 is for
instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction04.1 when the final instructions are different from the
instructions given at the beginning of the case. If the instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court pomt the differences with appropriate language in
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be pvided with a full set of jury instructions for use
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read aloritlp the judge, as the judge reads the
instructions aloud.
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404.2 SUMMARY OF CLAIMS OR CONTENTIONS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendant/insuregcted in bad faith in (describe alleged bad faitiwhich
caused [him] [her] [it] harm].

(Defendant)enies that claim [and also claims tha(describe any
affirmative defenseg)

(Claimant)[(Defendant) must prove [his] [her] [their] claim(s) [and
defenses] by the greater weight of the evidence.

NOTE ONUSE FOR 404.2

Use the bracketed clause in the first paragraph on causation and instruction
404.6 if the issue of damages is going to be submitted to the jury. If the court is
going to determine damages (see instruction 404.9), or the only damages are those
already determined in the underlying action, then the bracketed clause in the first
paragraph and instruction 404.6 should be omitted.
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404.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing forceand effect of the entire evidence in the case.

NOTES ON USE FOR 404.3

1.  Greater or lesser number of withessése committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of thedasmnce and the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqtal7 So. 2d 731 (Fla. 1960)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 154



404. 4 | NS URHRGEALUBRATD S ETTLE)

Bad faith on the part of an insurance company is failing to settle a claim
when, under all the circumstances, it could and should have done so, had it
acted fairly and honestly toward [its policyholder][its insured] [an excess
carrier] and with due regard for [his] [her] [its] [their] interests.

NOTES ON USE FOR 404.4

1. Instruction 404.4 does not distinguish statutory claims from common
law claims or first party claims from third party claingeeStateFarm Mutual
Automobile Insurance Co. v. LaForé68So. 2d 55 (Fla. 1995).

2. Instruction 404.4 is applicable when the particular matter in issue is

the insurance companyodos failure to sett
the subject. Othenstructions may be necessary if liability is asserted for the

l nsurance companyos vSeaelgaBoston @ld Golionys o me ©
Insurance Co.v. Gutierre3 86 So. 2d 783, 785 (Fla. 1¢
insured of settlement opportungigo advise as to the probable outcome of the

litigation, to warn of the possibility of an excess judgment, and to advise the

il nsured of any steps he might take to a

3. In cases brought underS.624.155, issues of notice and cure
generally vill be determined by the cou$eeTalat Enterprises, Inc. v. Aetha
Casualty & Surety Cp753 So. 2d 1278 (Fla. 2000). Therefore, no standard jury
instruction is provided on those issues.
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404.5 MEDICAL MALPRACTI CE | NSUREARTHFAIBIRDTO
SETTLE

In determining whether (defendantpacted in bad faith, you shall consider the
following factors or circumstances;

( De f e nwliltngness ® phegotiate with(claimant)in anticipation of
settlement,

the propriety of ( d e f e nndethads$ df isvestigating and evaluating
the claim of (claimant)

whether (defendantjimely informed (insured)of an offer to settle within
the limits of coverage, the right to retain personal counsel, and the risk
of litigation,

whether (insured)deniedliability or requested that the case be defended
after (defendantfully advised (insured)as to the facts and risks,

whether (claimant)imposed any condition, other than the tender of the
policy limits, on the settlement of the claim,

whether (claimant)provided relevant information to (defendantpn a
timely basis,

whether and when other defendants in the case settled or were
dismissed from the case,

whether there were multiple claimants seeking, in the aggregate,
compensation in excess of policy limitgdm (insured)or from
(defendant)

whether (insured)misrepresented material facts tqdefendantpr made
material omissions of fact to(defendant)

and (list such additional factors as the court may determine to be relevant)
NOTE ON USE FOR 404.5

1.  Thisinstruction implement§.S.766.1185(2), and should be used
only in cases to which that statute applies. It should be given in conjunction with
and immediately after instruction 404.4.
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2. The statute requires that the jur.y
enuner ated factor s. The absence of a fact
consideration. The court should therefore instruct on all factors unless there is no
Issue as to a particular factor.
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404.6 LEGAL CAUSE

a. Legal cause generally:

Bad faith conduct isa legal cause of [loss] [damage] [or] [harm] if it
directly and in natural and continuous sequence produces or contributes
substantially to producing such [loss] [damage] [or] [harm], so that it can
reasonably be said that, but for the bad faith conductthe [loss] [damage] [or]
[harm] would not have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [damage] [or] [harm]
bad faith conduct need not be the only cause. Bad faith conduct may be a legal
cause of [loss] [damage] [ [harm] even though it operates in combination
with [the act of another] [some natural cause] [or] [some other cause] if the
bad faith conduct contributes substantially to producing such [loss] [damage]
[or] [harm].

C. Intervening cause:

Do not use theracketed first sentence if this instruction is preceded by the
instruction on concurring cause.*

*[In order to be regarded as a legal cause of [loss] [damage] [or] [harm],
bad faith conduct need not be its only cause.] Bad faith conduct may also be a
legal cause of [loss] [damage] [or] [harm] even though it operates in
combination with [the act of another] [some natural cause] [or] [some other
cause] occurring after the bad faith conduct occurs if [such other cause was
itself reasonably foreseeable and thiead faith conduct contributes
substantially to producing such [loss] [damage] [or] [harm] [or] [the resulting
[loss] [damage] [or] [harm] was a reasonably foreseeable consequence of the
bad faith conduct and the bad faith conduct contributes substantiallyo
producing it].

NOTES ON USE FOR 404.6

1. Instruction 404.6a (legal cause generally) is to be given in all cases in
which the issue of damages is submitted to the jury. No part of this instruction
should be given if the court is going to determine damggee instruction 404.9).
Instruction 404.6b (concurring cause), to be given when the court considers it
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necessary, does not set forth any additional standard for the jury to consider in
determining whether bad faith conduct was a legal cause of damiagea\bu

negates the idea that a defendant is excused from the consequences of his or her
bad faith conduct by reason of some other cause concurring in time and
contributing to the same dege. Instruction 404.6¢ (inteming cause) is to be

given only in cges in which the court concludes that there is a jury issue as to the
presence and effect of an intervening cause.

2. Instruction 404.6lmustbe givenwhenevethereis a contentiorthat
someothercausamnay havecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.5a or 501.5b should be given
as well.SeeHart v. Stern824So. 2d927, 93234 (Fla. 5th DCA 2002)Marinelli
v. Grace 608So0. 2d833, 835 (Fla. 4th DCA 1992).

3. Instruction 404.6¢ (intervening cause) embraces two situations in
which bad faith conduct may be a legal cause notwithstanding the influence of an
intervening cause: (1) when the damage wasaaanably foreseeable consequence
of the bad faith conduct although the other cause was not foresédabés,v.
Semenzal77So. 2d880 (Fla. 3d DCA 1965), and (2) when the intervention of the
other cause was itself foreseeal@déyson v. Avis Rem-Car Systeminc., 386So.
2d 520 (Fla. 1980).

4. APr obabl .glkecommitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of th&atiacdonduct. In cases
i nvolving an intervening cause, the ter
of Aprobable. o6 The terms ar &hamywmony mous
Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosseosts291 (3d ed; 2
Harper & JameslThe Law of Tort4137.

5. The term Asubstantiallyo is used t
the extent of contribution or influence bad faith conduct must have in order to be
regarded as a | egal c abecesetheiwBrdimsanant i al
acceptable common meaning and because it has been approved in Florida as a test
of causation not onl vy i nLoftinevlWilson6y8o0. t o de
2d1 85, 191 (FI a. 1953) , b u trative heglligengcen r el
Shayne v. Saunderk76 So. 495, 498 (Fla. 1937).
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404.7 ISSUES ON CLAM

The issue you must decide of ¢ | a i wlanmdgainstjdefendant)s
whether (defendantpacted in bad faith in failing to settle the claim [of]
[against] (insured)[and, if so, whether that bad faith was a legal cause of [loss]
[damage] [or] [harm] to (claimant].

NOTE ON USE FOR 404.7

For cases in which the court will determine damages, or the only damages
are those already determined in the underlyingpacomit the bracketed phase on
causation. If the issue of damages is being submitted to the jury for determination,
then the entire instruction should be given.
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404.8 BURDEN OF PRM@F

If the greater weight of the evidence does not support the claim of
(claimant) your verdict should be for(defendant)

However, if the greater weight of the evidence does support the claim of
(claimant) then [your verdict should be for(claimant)and against(defendanf)
[you shall consider the defense raised biglefendat)].
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404.9 CONCLUDING INSTRUCTION WHEN COURT TO AWARD
DAMAGES

If your verdict is for (claimant) the court will award damages in an
amount allowable under Florida law.

NOTE ON USE FOR 404.9

This instruction does not ask the jury to insert onvigrelict form the
amounts of the judgment, interest, <cost
because these amounts, in many cases, will be decided by the court as a matter of
law. The committee does not intend the omission of these issues from the
instructions to affect the admissibility of such amounts. When any damages are to
be determined by the jury, appropriate instructions and verdict form will be
needed. See instruction 404.1G.
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404.10 DAMAGES (CAES WITH CLAIMS FOR M ENTAL DISTRESS)

If your verdict is for (claimant) you will nextdecide( c | ai ol@mt 6 s )
for mental distress. On( ¢ | a i woianmfor nenjal distress, the issues for
your determination are:

whether ( d e f e n[denial af] §falyre to timely pay] the claim
resultedin(i n s u rfadudedosréceive necessary or timely health care;
and if so

whether this failure caused or aggravated i n s u[mezlidag s )
[psychiatric] condition; and if so

whether (insured)suffered mental distress related to the condition or the
aggravation of the condition.

NOTES ON USE FOR 404.10

1. Use this instruction only if the court determines that there is a
sufficient predicate to support a claim for mental distf®ssTime Insurance Co.
v. Burger 712 So. 2d 389 (Fla. 1998). The committee tadeeposition on whether
claims for mental distress may be available in other situations.

2.  Thisinstruction should be followed by instructions 404.11 and 404.12
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404.11 BURDEN OF PROOF ON MENTAL DISTRE SS CLAIM

If the greater weight of the evidence doesot support the claim of
(claimant)for mental distress, your verdict should be for{defendantpn this
issue.

However, if the greater weight of the evidence does support the claim of
(claimant)for mental distress, then your verdict should be foi(claimant) and
against(defendantpn this issue.
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404.12 DAMAGES ON MENTAL DISTRESS CLAIM

If you find for (claimant)on the claim for mental distress, then you
should award (claimant)an amount of damages that the evidence shows will
fairly compensate claimant for [his] [or] [her] [loss] [injury] [or] [damage] as
a result of the mental distress. Your damage award should be for mental
distress only. The court will enter judgment for other damages to which
(claimant)is entitled under the law.
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404.13 PUNITIVE DAMAGES

Punitive damages are warranted if you find by clear and convincing
evidence that:

the acts giving rise to the violation occurred with such frequency as to
indicate a geneal business practice; and

these acts were willful, wanton, and malicious, or in reckless disregard
for the rights of the (insured) (beneficiary)

ACl ear and convincing evidenceo diff
evidenceo in thag andipgemounasicoempefCl @ma
evidenceo is evidence that is precise,
weight that it produces a firm belief or conviction, without hesitation, about
the matter in issue.

NOTES ON USE FOR 404.13

1. If a daim for punitive damages is made pursuark.®.624.155, use
this instruction instead of instructions 503.1 and 503.2. For common law punitive
damages claims, see instructions 503.1 and 503.2.

2.  The committee has assumed that the clear and convindohgnee
burden of proof provided iR.S.768.725 applies to punitive damages claims made
pursuant td-.S.624.155.
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405 DEFAMATION

405.1 Introduction

405.2 Summary of Claims and Contentions
405.3 Greater Weight of the Evidence
405.4 Clear and Convincing Evidence
405.5 Negligence

405.6 Legal Cause

405,71 ssues on Pd laimiff da PubdlioCfficiddra i m
Public Figure

4058 1 ssues on Pd laimiffd Priiaté ldividdala i m
and a Media Defendant

40591 ssues on Pd ®nivaaa AlambniNen-Mediaa i m
Defendant

405.10Defamation Damages

NOTES ON USE

1.  There are three alternative instrucsam defamation liability issues,
405.7, 405.8 and 405.9. Instruction 405.7 is for claims in which the claimant is a
public official or a public figure and by First Amendment standards must prove
t hat defendant made a f alls emalleifcaemad olrrys
405.8 is for claims in which the claimant is not a public person but defendant is a
member of the press or broadcast media publishing on a matter of public concern,
who by First Amendment standards cannot be held liable for a faltdieation
without proof of fault. Instruction 405.9 is for all other claims and it invokes
FIl oridabdés truth and good motives defens
falsely but without AdAexpress malice. 0

2.  These categories and their boundaries aratdéle and in flux, due to
the unique influence upon them of both federal and Florida constitutional law as
well as the common law. To enable assessment of the instructions, the committee
has explained its reasoning in the general notes following thectistis, and calls
attention to areas of evident dispute.
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405.1INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdit. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rulesfdaw that you must now follow.]

When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 405.1

1.  When instructing the jury before taking evidenase instruction
202.1 in lieu of instruction 405.1. See Model Instruction No. 1. Instruction 405.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction 405.1 when the final instructions are différem the
instructions given at the beginning of tteese. If the instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court point out the differences with appropriate lariguage
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of mustions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructionsufms
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructons aloud.
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405.2 SUMMARY OF CLAIMS AND CONTENTIONS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendant]made] [published] [broadcast] a false statement about [him]
[her] [it] which caused [him] [her] [it] harm. (Claimant)claims the statement
was (identify the alleged defamatory statement and its alleged defamatory
meaning)

(Defendant)enies that claim [and also claims tha(describe any
affirmative defense§)

[(Claimant] [the parties] must prove [his] [her] [its] [all] claim[s] [and
defenses] by [clear and convincing evidence] [the greater weight of the
evidence]. | will now define some of the terms you will use in deciding this
case.
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405.3 GREATER WEIGHT OF THE EVIDENCE

AGreat er wei gh tmeandthetmbre peesuasivd ad c e 0
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 405.3

1.  Greater or lesser number of withessése committee recommends
that no instruction be given regarding the relationship (or lack dfaeship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsenv. City of Sarasotal17So. 2d731 (Fla. 1960).
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405.4 CLEAR AND CONVINCING EVIDENCE

[ ACl ear and convincing evidenceo dif
the evidencedo in that it is more compel
convincing edencedhatispeedse, iexplicie lacking in confusion,
and of such weight that it produces a firm belief or conviction, without
hesitation, about the matter in issue.

NOTE ON USE FOR 405.4

Use the first bracketed sentence if there are issues or othes atdine case
that invoke the greater weight of the evidence standard.
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405.5 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the care that a
reasonably careful person would use under like circumstances. Negligence is
doing somethirg that a reasonably careful person would not do under like
circumstances or failing to do something that a reasonably careful person
would do under like circumstances.
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405.6 LEGAL CAUSE

a. Legal cause generally:

A [statement] [publication] is a legal caise of [loss] [injury [or]
[damage] if it directly and in natural and continuous sequence produces or
contributes substantially to producing such [loss] [injury] [or] [damage], so
that it can reasonably be said that, but for the [statement] [publication]the
[loss] [injury] [or] [damage] would not have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a
[statement] [publication] need not be the only cause. A [statement]
[publication] may be a legal caise of [loss] [injury] [or] [damage] even though
it operates in combination with [the act of another] [some natural cause] [or]
[some other cause] if the [statement] [publication] contributes substantially to
producing such [loss] [injury] [or] [damage].

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause.*

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], [a statement] [publication] need not be itsrdy cause.] A
[statement] [publication] may also be a legal cause of [loss] [injury] [or]
[damage] even though it operates in combination with [the act of another]
[some natural cause] [or] [some other cause] occurring after the [statement]
[publication] occurs if [such other cause was itself reasonably foreseeable and
the [statement] [publication] contributes substantially to producing such [loss]
[injury] [or] [damage]] [or] [the resulting [loss] [injury] [or] [damage] was a
reasonably foreseeable conseguce of the [statement] [publication] and the
[statement] [publication] contributes substantially to producing it].

NOTES ON USE FOR 405.6

1. Instruction 405.6a (legal cause generally) is to be given in all cases.
Instruction 405.6b (concurring cause)p®given when the court considers it
necessary, does not set forth any additional standard for the jury to consider in
determining whether a defamation was a legal cause of damage but only negates
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the idea that a defendant is excused from the consequartuesiefamation by
reason of some other cause concurring in time and contributing to the same
damage. Instruction 405.6c¢ (intervening cause) is to be given only in cases in
which the court concludes that there is a jury issue as to the presence amaf effec
an intervening cause.

2. The jury will properly consider instruction 405.6a not only in
determining whether defendantds def amat
whet her c¢cl aimantdéds conduct contributed
reducing recovery.

3. Instruction 405.6lmustbe givenwhenevetthereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.5a or 501.5b should be given
as well.SeeHart v. Stern824So. 2d927, 93234 (Fla. 5th DCA 2002)Marinelli
v. Grace 608So. 2d833, 835 (Fla. 4th DCA 1992).

4. Instruction 405.6c¢ (intervening caysambraces two situations in
which defamation may be a legal cause notwithstanding the influence of an
intervening cause: (1) when the damage was a reasonably foreseeable consequence
of the defamation although the other cause was not foresekfaler, v.Semenza
177 So. 2d880 (Fla. 3d DCA 1965), and (2) when the intervention of the other
cause was itself foreseeabl&@bson v. Avis Rer-Car System, Inc386So. 2d
520 (Fla. 1980).

5. APr obabl dlkecomemitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the defamation. In cases
i nvol ving an intervaenmnilnyg fooauwesse,e atbH ee 0t a@r
of Aprobable. d The terms ar &&hamywmmony mous
Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosskoyts291 (3d ed.); 2
Harper & JameslThe Law of Tortd137.

6. The ter m A susedsthraughout tleelinstyabion to describe
the extent of contribution or influence negligence must have in order to be

regarded as a | egal cause. fASubstanti al
acceptable common meaning and because it has beewvegprd-lorida as a test
of causation not onl vy i nLoftirevlWlson6r80. t o de

2d185, 191 (Fla. 1953), but also in rel:
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Shayne v. Saunderk76 So. 495, 498 (Fla. 1937).
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4057 SSUES ON PL AGLANN I6 FPEAINTIFF A PUBLIC
OFFICIAL OR PUBLIC F IGURE

The issues you must decide on the claim @flaimant)against(defendant)

are:

a. Issue whether publication concerning claimant was made as claimed:
whether (defendant]made] [published] [broadcast] the statement
concerning(claimant)as(claimant)claims; and, if so,

b. Issue whether publication was false and defamatory:

whether ( d e f e nsta@ment@agerningclaimant)was in some
significant respect a false stat@ent of fact* and [tended to expose
(claimant)to hatred, ridicule, or contempt] [or] [tended to injure
(claimant)in [his] [her] business, reputation, or occupation] [or]
[charged that (claimant)committed a crime].

*In some instances a statement of opmmay be interpretable as a false
statement of fact expressly stated or implied from an expression of opinion.
Milkovich v. Lorain Journal C9497 U.S. 1110 S.Ct. 2695111 L.Ed.2d 1
(1990) Florida Medical Centerinc. v. New York Post Ck68 So. 2di54

(Fla. 4th DCA 1990).

A statement is in some significant respect false if its substance or gist
conveys a materially different meaning than the truth would have conveyed.
In making this determination, you should consider the context in which the
statenment is made and disregard any minor inaccuracies that do not affect the
substance of the statement.

If the greater weight of the evidence does not suppoftc | ai wol@mt 6 s )
on these issues, then your verdict should be fédefendant)However, if the
greater weight of the evidence support¢ c¢c | a i wolanmdn thesg issues,
then:

C. Issue whether defendant acted with actual malice:

You must decide whether clear and convincing evidence shows that at
the time the statement was madé&efendantknew the staement was false or
had serious doubts as to its truth.

September 1,32018  Florida Standard Jury Instructions in Civil Cases 176



If clear and convincing evidence does not show thélefendantknew
when the statement was made that it was false, or that [he] [she] [it] had
serious doubts as to its truth, your verdict should be fo(defendant)

However, if clear and convincing evidence supports c | ai ol@mt 6 s )
that (defendantknew when the statement was made that it was false, or that
[he] [she] [it] had serious doubts as to its truth, and the greater weight of the
evidence suports ( ¢ | a i wl@nmdadn ¢he gther issues on which | have
instructed you, then your verdict should be for(claimant)

(Proceed to 405.10, Defamation Damages.)
NOTE ON USE FOR 405.7
An additional Il nstruction on wllhe dApu

be necessary if there is an issue whether the statement was in fact heard or read by
someone other than the claimant.
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405.8 ISSUESONPLA NTI FF 6 S 0 CPLANTNFF A PRIVATE
INDIVIDUAL AND A MED |A DEFENDANT

The issues for you to decide on the clai of (claimant)against(defendant)
are:

a. Issue whether publication concerning claimant was made as claimed:

whether (defendant]published] [broadcast] the statement concerning
(claimant)as (claimant)claims; and, if so,

b. Issue whether publicationas false and defamatory:

whether ( d e f e nsta@ment@agerningclaimant)was in some
significant respect a false statement of fact* and [tended to expose
(claimant)to hatred, ridicule, or contempt] [or] [tended to injure
(claimant)in [his] [her] b usiness, reputation, or occupation] [or]
[charged that (claimant)committed a crime]; and, if so,

*In some instancea statement of opinion may be interpretable as a false
statement of fact expressly stated or implied from an expression of opinion.
Milkovich v. Lorain Journal C9497 U.S. 1110 S.Ct. 2695111 L.Ed.2d 1
(1990) Florida Medical Centerinc. v. New Yorkost Co, 568 So. 2d 454
(Fla. 4th DCA 1990).

C. Issue whether defendant was negligent:
whether (defendantvas negligent in making that statement.

A statement is in some significant respect false if its substance or gist
conveys a materially different mening than the truth would have conveyed.
In making this determination, you should consider the context in which the
statement is made and disregard any minor inaccuracies that do not affect the
substance of the statement.

If the greater weight of the evidence does not support c | ai wl@mt 6 s )
on these issues, then your verdict should be f¢defendant)However, if the
greater weight of the evidence supporté ¢ | a i woil@mmdn éhesg issues, then
your verdict should be for (claimant)and against(deferdant)

Proceed to 405.10, Defamation Damages.
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NOTE ON USE FOR 405.8
An additional I nstruction on the Apu

be necessary if there is an issue whether the statement was in fact heard or read by
someone other than theaohant.
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405.9 ISSUESONPLA NTI FF 0 S 6 PRIWVATHE CLAIMANT,
NON-MEDIA DEFENDANT

The issues for you to decide on the claim ¢flaimant)against(defendant)
are:

a. Issue whether a defamatory publication concerning claimant was made as
claimed:

whether (defendantynade the statement concerningclaimant)as
(claimant)claims; and, if so, whether the statement [tended to expose
(claimant)to hatred, ridicule, or contempt] [or] [tended to injure
(claimant)in [his] [her] business, reputation, or ocupation] [or]
[charged that (claimant)committed a crime].

If the greater weight of the evidence does not suppoftc | ai wol@mt 6 s )
on these issues, then your verdict should be fédefendant)However, if the
greater weight of the evidence supporté&la ma nclaion ©r) these issues, then
[your verdict should be for (claimant)in the total amount of [his] [her] [its]
damages] [you shall consider [the defense of truth and good motives] [and]
[the defense of privilege] raised bydefendant)

b. Defense isues of truth and good motives:

On the [first] defense, the issue for your determination is whether the
statement made by(defendantvas substantially true and was made by
(defendantyith good motives.

A statement is substantially true if its substancerogist conveys
essentially the same meaning that the truth would have conveyed. In making
this determination, you should consider the context in which the statement is
made and disregard any minor inaccuracies that do not affect the substance of
the statenent.

If the greater weight of the evidence supports this defense, your verdict
should be for(defendant)

If the greater weight of the evidence does not support this defense, [and
the greater weight of the evidence supports c | a i wol@mdadn thesg issas,
then your verdict should be for(claimant)in the total amount of [his] [her]

[its] damages.] [then you shall consider the defense of privilege raised by
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(defendant]
C. Defense issue whether defendant had qualified privilege:

If defendant has a qudiked privilege as a matter of law, skip to instruction
405.9d.

On the defense of privilege, | instruct you that provided one does not
speak with improper motives, which | shall explain in a moment, a person
such as(defendant)s privileged to make a statenent to [someone such as
(name) [an audience such agdescribe) about another such agclaimant) even
if the statement is untrue, under the following circumstances:

Describe in general terms, sufficient for the jury to understand the interests
protectedby law, the facts which if proved would give rise to a qualified
privilege. See General Note 6.

If the greater weight of the evidence does not show that these
circumstances existed, then you must find thaidefendanthad no privilege to
make such a statment even with proper motives. However, if the greater
weight of the evidence does show thé&tlefendantspoke under circumstances
creating such a privilege, then you should decide whether, &daimant)claims,
(defendantimade the statement with impropermotives abusing that privilege.

d. Issue whether defendant abused qualified privilege:

(Defendanthad a privilege to make a statement even if untrue, provided
he did so with proper motives. Such a privilege exists because

Describe in general termsufficient for the jury to understand the interests
protected by law, the facts giving rise to the qualified privilege. See Note 6
following instruction 405.10.

The issue for you to decide is therefore whether, gslaimant)claims,
(defendantmade the satement with improper motives abusing that privilege.
One makes a false statement about anoth
primary motive and purpose in making th
will, hostility and intent to harm the other, rather than [to advance or protect
( d e f e nimexesttrighs or duty to speak to(hame)on that subject] [or] [to
advance or protect the interests of the person to whom the statement was
made].
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If the greater weight of the evidence does not suppoftc | ai)ol@mt 6 s
that (defendantpbused any privilege [he] [she] [it] had [and the greater
weight of the evidence does support the defense of privilege], then your verdict
should be for(defendant)

However, if the greater weight of the evidence supportglaimand s )
claim that (defendantpbused any privilege [he] [she] [it] had, then your
verdict should be for(claimant)in the total amount of [his] [her] [its] damages.

(Proceed to instruction 405.10, Defamation Damages.)
NOTE ON USE FOR 405.9

An additionali nstruction on the Apublicati ol
be necessary if there is an issue whether the statement was in fact heard or read by
someone other than the claimant.
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405.10 DEFAMATION DAMAGES

If you find for (defendant)you will not consider the matter of damages.
But, if you find for (claimant) you should award(claimant)an amount of
money that will fairly and adequately compensatéclaimant)for such [loss]
[injury] [or] [damage] as the greater weight of the evidence shows was caused
by the [statement] [publication] in question. You shall consider the following
elements of damage:

a. Injury to reputation or health; shame, humiliation, mental anguish, hurt
feelings:

Any injury to reputation or health and any shame, humiliation, mental
anguish, and hurt feelings experienced in the past [or to be experienced in the
future]. There is no exact standard for fixing the compensation to be awarded
on account of such elements of damage. Any award should be fair and just in
the light of the evidence.

b.  Aggravation or activation of disease or physical defect:

Any aggravation of an existing disease or physical defect [or activation
of any such latent condition], resulting from such [statement] [publication]. If
you find that there was such an aggraation, you should determine, if you can,
what portionof ( ¢ | a i woaditiondesylted from the aggravation and make
allowance in your verdict only for the aggravation. However, if you cannot
make that determination or if it cannot be said that the condion would have
existed apart from the [statement] [publication], you should consider and
make allowance in your verdict for the entire condition.

C. Medical expenses:

The reasonable [value] [or] [expense] of [hospitalization and] medical
[and nursing] care and treatment necessarily or reasonably obtained by
(claimant)[or] [and] [his wife] [her husband] in the past [or to be so obtained
in the future].

d. Lost earnings, lost working time, lost earning capacity:
(1). When lost earnings or lost working tireeown:

Any [earnings] [working time] lost in the past [and any loss of ability to
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earn money in the future].
(2). When earnings or lost working time not shown:

Any loss of ability to earn money sustained in the past [and any such
loss in the future].

e. Reduction to present value:

Any amounts which you allow in damages for [loss of ability to earn
money in the future] [or] [(describe any other future economic loss subject to
reduction to present valyeshould be reduced to their present money value
[and only the present money value of such amounts should be included in your
verdict] [and you should state in the verdict form provided to you both the
total of such future damages and their present value].

f. Nominal damages:

If you find for (claimant)but find that no [loss] [injury] [or] [damage]
has been proved, you [should] [may] award nominal damages. Nominal
damages are damages of an inconsequential amount which are awarded to
vindicate a right where a wrong is established but no damage is proved.

g. Punitive damages:
(1). Bifurcated procedure:

If you find for (claimant)and against(name person or entity whose
conduct may warrant punitive damages)u should consider whether, in
addition to compensatory damages, punitive damages are warranted ihe
circumstances of this case as punishment and as a deterrent to others.

The trial of the punitive damages issue is divided into two parts. In this
first part, you will decide whether the conduct of(name defendant whose
conduct may warrant punitivslamagesis such that punitive damages are
warranted. If you decide that punitive damages are warranted, we will
proceed to the second part during which the parties may present additional
evidence and argument on the issue of punitive damages. | will thgive you
additional instructions, after which you will decide whether in your discretion
punitive damages will be assessed and, if so, the amount.
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Standard if statement was on a matter of public concern:

Punitive damages are warranted if you find by cleaand convincing
evidence that at the time of making the statemer{tiefendantknew the
statement was false or had serious doubts as to its truth; and if the greater
weight of the evidence shows thdt d e f e npdimany pup®9e in making the
statement wago indulge ill will, hostility, and an intent to harm (claimant)

Standard if statement was not a matter of public concern:

Punitive damages are warranted if you find by the greater weight of the
evidence that( d e f e npdimany tpup®ge in making the statement was to
indulge ill will, hostility, and an intent to harm (claimant)

[You may determine that punitive damages are warranted against one
defendant and not the other[s] or against more than one defendant.]

Use 503.1b(2)b(4) as necessary for direahd vicarious liability.
Use 503.1c for second stage of bifurcated punitive damages procedure.
(2). Nonbifurcated procedure:

If you find for (claimant)and against(name person or entity whose
conduct may warrant punitive damagesju should consider whtner, in
addition to compensatory damages, punitive damages are warranted in the
circumstances of this case as a punishment and as a deterrent to others.

Standard if statement was on a matter of public concern:

Punitive damages are warranted if you find byclear and convincing
evidence that at the time of making the statemer{iefendantknew the
statement was false or had serious doubts as to its truth; and if the greater
weight of the evidence shows thdt d e f e npdiraany tpuwpo9e in making the
statement was to indulge ill will, hostility, and an intent to harm (claimant)

Standard if statement was not a matter of public concern:

Punitive damages are warranted if you find by the greater weight of the
evidence that( d e f e npdimany pupoge in making the statement was to
indulge ill will, hostility, and an intent to harm (claimant)
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[You may determine that punitive damages are warranted against one
defendant and not the other[s] or against more than one defendant.]

Use 503.2b(2)b(4) as necessary falirect and vicarious liability.
Use 503.2c for determination of amount of damages.
NOTES ON USE ON DEFAMATION INSTRUCTIONS

1.  Status of claimant or defendant decisive of First Amendment
standardsAs set forth in instruction 405.7, if claimant was a pubfiecial or was
a public figure for all or for the limited purposes in the case at hand, the First
Amendment requires claimant to prove th
Garrison v. Louisiana379 U.S. 64, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964), and that
defendant made | Nework Time§ @ocvt SulavEBrerieSl | c e . O
254,84 S.Ct. 710, 11 L.Ed.2d 686, 95 A.L.R.2d 1412 (1964). As set forth in 405.8,
if defendant was a member of the press or broadcast media publishing on a matter
of publicconcern, the First Amendment requires claimant to prove falsity and
fault. Philadelphia Newspapers, Inc. v. Hepg35 U.S. 767, 7756, 106 S.Ct.
1558, 89 L.Ed.2d 783 (1988%Rertz v. Robert Welglnc., 418 U.S. 323, 347, 94
S.Ct. 2997, 41 L.Ed.2d 789914). In Florida, a defendant is at fault if he was at
least negligentMiami Herald Publishing Co. v. And58So. 2d239 (Fla. 1984).
Unt i | a standard for i1 dentifying fispeec
clearer and manageable as a matterwifdafact, the committee treats any media
defendant as entitled to instruction 405t&8tus and assumes that anymedia
defendant is governed by instruction 405.9. Despite criticism of the categorical
distinction both on First Amendment grounBsin & Bradstreet, Inc. v.
Greenmoss Builder#nc., 472 U.S. 749, 7884, 105 S.Ct. 2939, 86 L.Ed.2d 593
(1985) (dissenting opinion), and for want of evenhandedness at commonfiaw,
Note 3, neither the United States nor Florida Supreme Court has yet denied any
media defendant instruction 405.8 status holding that the publication was not on a
matter of public concern; and neither Court has yet exempted media
defendant from instruction 405.9 standards governing compensatory damage
liability by declaringde¢d ndant 6s statement to be, as
public concern. Status issues determining the choice of instructions 405.7, 405.8,
and 405.9 are commonly decided as a matter of law, and therefore are omitted
from these instruction®kosenblatt vBaer, 383 U.S. 75, 88, 86 S.Ct. 669, 15
L.Ed.2d 597 (1966)Friedgood v. Peters Publishing C&®21So. 2d236 (Fla. 4th
DCA 1988);Della-Donna v. Gore Newspapers Cd489So. 2d72 (Fla. 4th DCA
1986). If a status issue is deemed a jury question, it maylbmitted by a
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preliminary instruction modeled after instruction 401et4eq The court then
must frame alternative liability issues chosen from instructions 405.7, 405.8, and
405.9.

2.  Actual malice, clear and convincing pro6fAc t u a | mal i ceo
comotations other than its First Amendment meaning, so instruction 405.7 avoids
the term and uses the definition instead: whether defendant in making the
defamatory statement (about the public person claimant) knew his statement was
false or seriouslydoubde i t s tr ut h. Defendant s st at
circumstantially St. Amant v. Thompsp890 U.S. 727, 732, 88 S.Ct. 1323, 20
L.Ed.2d 262 (1968)unt v. Liberty Lobby720 F.2d 631, 643 (11th Cir. 1983).
Cl aimant 6s burden imcipmgegofPhiagaplisctd €e.ar an
Newspapers, Inc. v. Hepp%75 U.S. 767, 773, 106 S.Ct. 1558, 89 L.Ed.2d 783,
(1986);Harte-Hanks Communications, Inc. v. Connaugh#®l U.S. 657, 109
S.Ct. 2678, 105 L.Ed.2d 562 (1989).

3. Truth or falsity, preponderance efidenceThe First Amendment
requires plaintiff to prove falsity in instructions 405.7 and 405.8 cases. Defendant
must prove truth in instruction 405.9 cases because the common law presumes any
statement made with defaming effect was falsees, Varnuni Co. v.
Townsend©6s A FAa. 481 (4885). Adcoréjrestone v. Time, Inc.
460 F.2d 712, 722 (5th Cir. 1972) (Bell, J. concurrit@rtis Publishing Co. v.
Fraser, 209 F.2d 1, 9 n. 6 (5th Cir. 1958Drennen v. Westinghouse Elec. Corp.
328So0. 2d52, 55 (Fla. 1st DCA 1976Miami Herald Publishing Co. v.
Brautigam 127 So. 2d718, 723 (Fla. 3d DCA 1961). Moreover, Florida may have
made truth a Adef ens e dnfra. Bheigsae ixcpbrassedtas t ut i
whet her t he fatl ateemenntsofimfeasi gni ficant r e
and 405.8, or Awas substantially true, 0
insignificant detaile.g, Times Publishing Co. v. Huffstet)@t09So. 2d112, 113
(Fla. 5th DCA 1982). Whether the First Amdment requires proof of falsity by a
simple preponderance or by clear and convincing evidence (as on the actual malice
iIssue), is uncleaHarte-Hanks Communications, In@l91 U.S. 657, n. 2. The
commi ttee assumes @t he goffalstyireimstruations g ht 0
405.7 and 405.8, as it does for proof of truth in instruction 405.9. The clear and
convincing standard, instruction 405.4, is as definésleamowitz v. Walke#29
So. 2d797 (Fla. 4th DCA 1983).

4. Nodar 6s di ct uFmnst Anmdmdmentfaulestandarth apply
in 405.9? In Nodar v. Galbreath462So. 2d3803 (Fla. 1984), the Florida Supreme
Court held that if the First Amendment requires proof of negligence against the
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media, the common law should extend the same protdctmn al | : -law f ¢ o m
remedies for defamation are to be constitutionally restricted in actions against

media defendants, they should also be restricted in actions against private, non

medi a s peaker dNoda,@R2So 2ddi 808.dotaewasdeaded,
however, elnawicpormmocni pl es adf,soggwas! i fi ed p
unnecessary to decide Ahow theldnegligen
Pending further implementation in FloridaNfo d adictdrs, or a decision that

oneods meidnodecsiveainstiuction 405.8 continues to distinguish media
defendants, publishing on matters of public concern, from all other defendants;
instruction 405.7 applies to public person claimants; and all other cases fall under
instruction 405.9, whit makes no reference to negligence.

5. FIl ori dads truth na@nicled 84poFloridnot i ves
Constitution (1968) provides what the 1885 Constitution referred to in the title to
A13 of the Declaration of ..Ractwphstfos as a 0
defamation the truth may be given in evidence. If the matter charged as defamatory
Is true and was published with good motives, the party shallbe.e x oner at ed .
ATruth and good motives, 0 desteicdse i ts h
law. (Note that the United States Supreme Court has reserved the question whether
in a First Amendment context it can ever be actionable, whatever the motive, to
speak the trutilThe Florida Star v. B.J.F491 U.S. 524, 109 S.Ct. 2603, 105
L.Ed.2d 443 (1989).) Pending a Florida decision explaining its meaning and effect,
the committee assumes that the ftruth a
least as wide a range of motives for speaking the truth as the common law tolerates
for speaking utmuthfully in a privileged situation. Instruction 405.9b therefore
frames the iIssue as to whether defendan
moti veso and, I f so, requires a verdict
otherwise is it then directed,structions 405.9c and 405.9d, to decide whether
defendant had a qualified privilege and, if so, whether he or she spoke with express
malice resulting in liability despite the privilege. Trudhfalsity is not submitted a
second time because proof of trignot necessary to a qualified privilege defense.

6.  Qualified privilege for defendant under Florida laidefendant has a
qualified privilege to make a false defamatory statement if he or she has reason to
speak concerning claimant to an appropriateenadi on a particular subject or
occasion. Such a person is not | iabl e w
described in instruction 405.96odar, 462So0. 2dat 811 n.8Boehm v. Kovens
554So0. 2d622 (Fla. 3d DCA 1989Nodardescribes the qualified prlege as
granted to one having an interest or a legal, moral, or social duty in regard to a
certain subject, when speaki nmggtot o anot h
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dut y. 0 Ex a mynicatien to arfieanplayer negarding hisemple e 6 s

per f or;mafnccoentions foii bona fide commercial purposes where the

Il nterest to be protected iIis the recipi
authority regarding matters of public
apart from the question okiabuse, may be determined by the court if the

evidence is undisputed. But if not, a threshold instruction as in 405.9b is necessary,
followed by instructions 405.9c or 405.9d or both. ®eg, Knepper v. Genstar

Corp., 537So0. 2d619 (Fla. 3d DCA 1988Drennen v. Westinghouse Electrical

Corp., 328So0. 2d52 (Fla. 1st DCA 1976). Contradbdar, 462So. 2dat 810.

7. Nominal and punitive damagdd.o mi nal damages f or
Injury, as distinguished from a small actual injury, cannot be recovered against
media defendants without showing actual malice as required by instruction 405.7
of public claimantsGertz v. Robert Welch, Inet18 U.S. 323349 50, 347, 94
S.Ct. 2997, 41 L.Ed.2d 789 (1978un & Bradstreet v. Greenmoss Buildedg2
U.S. 749, 76061, 105 S.Ct. 2939, 86 L.Ed.2d 593 (1985). In instruction 405.9
cases, punitive damages may be awarded upon a finding of liabilitAuliee
Lohr, 538So0. 2d454 (Fla. 1989). Potential confusion in a general verdict form
may be reduced by requiring a special verdict on liability, @siin
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406 MALICIOUS PROSECUTION

406.1 Introduction

406.2 Summary of Claims

406.3 Greater Weight of the Evidence
406.4 Probable Cause

406.5 Malice

406.6 Instituting or Continuing a Proceeding
406.7 Legal Cause

406.8 Issues on Claim

406.9 Burden of Proof on Claim

406.10 Defense Issues

406.11 Burden of Proof on Defense Issues
406.12 Malicious Prosecution Damages
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406.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 406.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 406.1. See Modlgtruction No. 1. Instruction 406.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction 406.1 when the final instructions are different from the
instructions given at the beginning of tteese. If he instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for theed#hce, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, tceldetermined on a cabg-case basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationfule1.470(b). The trial judgeay find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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406.2 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendant)naliciously and without probable cause [filed] [and]
[continued] (describe the claim or proceedirapainst [him] [her] [it] which
later terminated in favor of (claimant)and which caused [him] [her] [it] harm.

(Defendant)denies that claim [and also claims that [he] [she] [it] was
acting on the advice of [his] [her] [its] lawyer]. [Additionally (describe any
other affirmative defenses)

The parties must prove all clams [and defenses] by the greater weight

of the evidence. | will now define some of the terms you will use in deciding
this case.
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406.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and efect of the entire evidence in the case.

NOTES ON USE FOR 406.3

1.  Greater or lesser number of withessése committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of the evideand the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqta17So. 2d731 (Fla. 1960).
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406.4 PROBABLE CAUSE

Probable cause means that at the time of [instituting] [or] [continuing] a
[criminal] [civil] proceeding against another, the facts and circumstances
known to [(defendanf)[(other persorj)were sufficiently strong to support a
reasonale belief that (claimant)[had committed a criminal offense] [the
[claim] [proceeding] was supported by existing facts].
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406.5 MALICE

One acts maliciously in [instituting] [continuing] a [criminal] [civil]
proceeding against another if he or she does $or the primary purpose of
injuring the other, or recklessly and without regard for whether the
proceeding is justified, or for any primary purpose except [to bring an
offender to justice] [to establish what he or she considers to be a meritorious
claim]. In determining whether (defendantacted maliciously, you may
consider all the circumstances at the time of the conduct complained of,
including any lack of probable cause to [institute] [continue] the proceeding.
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406.6 INSTITUTING OR CONTINUING A PRO CEEDING

One is regarded as having [instituted] [continued] a [criminal] [civil]
proceeding against another if the proceeding resulted directly and in natural
and continuous sequence from his or her actions, so that it reasonably can be
said that, but for his or her actions, the proceeding would not have been
[instituted] [continued]. [One is not regarded as having [instituted]

[continued] a criminal proceeding against another if in good faith he or she
made a full and fair disclosure ofwhat he or she knew to the proper
authorities and left the decision to [institute] [continue] the prosecution
entirely to the judgment of the authorities.]

NOTE ON USE FOR 406.6

SeeKilburn v. Davenport286 So. 2d 241 (Fla. 3d DCA 1973)ppy Mart
Inc.v. Mercet 244So. 2d522 (Fla. 1st DCA 1970).
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406.7 LEGAL CAUSE

a. Legal cause generally:

The malicious [institution] [continuation] of a proceeding is a cause of
[loss] [injury] [or] [damage] if it directly and in natural and continuous
sequence prodaes or contributes substantially to producing such [loss]
[injury] [or] [damage], so that it can reasonably be said that, but for the
malicious [institution] [continuation] of a proceeding, the [loss] [injury] [or]
[damage] would not have occurred.

b. Conaurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
the malicious [institution] [continuation] of such a proceeding need not be the
only cause. The malicious [institution] [continuation] of a proceeding may be a
legal cause of [loss] [injury] [or] [damage] even though it operates in
combination with [the act of another] [some natural cause] [or] [some other
cause] if the malicious [institution] [continuation] of a proceeding contributes
substantially to producing such [lss] [injury] [or] [damage].

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause.*

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], the malicious [institution] [continuation] of a proceeding need not
be its only cause.] The malicious [institution] [continuation] of a proceeding
may also be a legal cause of [loss] [injunfpr] [damage] even though it
operates in combination with [the act of another] [some natural cause] [or]
[some other cause] occurring after the malicious [institution] [continuation] of
a proceeding occurs if [such other cause was itself reasonably foresiele and
the malicious [institution] [continuation] of a proceeding contributes
substantially to producing such [loss] [injury] [or] [damage]] [or] [the
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable
consequence of the malicious [ingtition] [continuation] of a proceeding and
the malicious [institution] [continuation] of a proceeding cortributes
substantially to producing it].

NOTES ON USE FOR 406.7
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1. Instruction 406.7a (legal cause generally) is to be given in all cases.
Instructian 407.6b (concurring cause), to be given when the court considers it
necessary, does not set forth any additional standard for the jury to consider in
determining whether the malicious prosecution was a legal cause of damage but
only negates the idea theatlefendant is excused from the consequences of his
malicious prosecution by reason of some other cause concurring in time and
contributing to the same damage. Instruction 406.7c (intervening cause) is to be
given only in cases in which the court conclutlest there is a jury issue as to the
presence and effect of an intervening cause.

2.  The jury will properly consider instruction 406.7a not only in
determining whether defendantds malici o
determining whetherclaiménbs conduct contri buted as
damage, thus reducing recovery.

3. Instruction 406.7lmustbe givenwhenevetthereis a contentiorhat
someothercausamay havecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.5a or b should be given as
well. SeeHart v. Stern824So. 2d927, 932 34 (Fla. 5th DCA 2002Marinelli v.
Grace 608So. 2d833, 835 (Fla. 4th DCA 1992).

4. Instruction 406.7c (intervening cause) embraces two situations in
which malicious prosecution may be a legal cause notwithstanding the influence of
an intervening cause: (1) when the damage was a reasonably foreseeable
corsequence of the malicious prosecution although the other cause was not
foreseeabldylozer v. Semenza77So. 2d880 (Fla. 3d DCA 1965), and (2) when
the intervention of the other cause was itself foresee@lidepn v. Avis Rerh-

Car System, Inc386Sa. 2d520 (Fla. 1980).

5. APr obabl dlecommitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the malicious prosecution. In
cases involving an intervening cause, t
pl ace of fAprobable. o0 The ter msShaaane syno
v. Luten 165So. 2d806, 810 (Fla. 1st DCA 1964); ProssEoyts291 (3d ed.); 2
Harper & Jams,The Law of Tort4137.

6. The term Asubstantiallyo is used t
the extent of contribution or influence malicious prosecution must have in order to
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be regarded as a | egal liccausstheovdaeSab st ant
accepable common meaning and because it has been approved in Florida as a test

of causation not only |LoftinrveNilson6i7rSon2dt o de
185, 191 (Fla. 1953), but al so ncen rel at
Shayne v. Saunders76 So. 495, 498 (Fla. 1937).
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406.8 ISSUES ON CLAM

The issues you must decide an c | a i olanmagdnstjdefendantare
whether (defendant)maliciously and without probable cause [instituted] [or]
[continued] a [criminal] [civil] proceeding against(claimant)which later
terminated in favor of (claimant)and, if so, whether that action was a legal
cause of [loss] [injury] [or] [damage] to(claimant)

NOTE ON USE FOR 406.8

If a fact question exists concerning whether the groceeding terminated
in favor of the claimant, an additional instruction on that issue will be necessary.
SeeShidlowsky v. National Car Rental Systeins., 344So0. 2d903 (Fla. 3d DCA
1977);Freedman v. Crabro Motors$nc., 199So. 2d745 (Fla. 3d DCAL967).
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406.9 BURDEN OF PR@F ON CLAIM

If the greater weight of the evidence does not suppoftc | a i wol@mt 6 s )
your verdict should be for (defendant)

However, if the greater weight of the evidence supporfsc | ai mant 6 s)
claim, [then your verdict should be for(claimant)and against(defendant)
[then you shall consider the defense raised gefendant)
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406.10 DEFENSE ISSBS

On the defense, the issues for you to decide are whether before
[instituting] [continuing] th e [criminal] [civil] proceeding complained of,
(defendant)n good faith sought the advice of a lawyer, gave the lawyer a full
and fair statement of what he knew,
[instituting] [continuing] the proceeding.

NOTE ON USE BR 406.10

and

Advice of counsel becomes an issue only when raised by the defendant, who

must prove the defense. Sekass v. Parrish51So. 2d717 (Fla. 1951). The
| awyer s i nterest or pr eRESTAGEMENE2dD)DRA Y
TORTS 8666, cmt
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406.11 BURDEN OF PROOF ON DEFENSE ISSUES

If the greater weight of the evidence supports the defense, your verdict
should be for(defendant)However, if the greater weight of the evidence does
not support the defense and does suppoft c | a i w©lanm, yodrverdict
should be for(claimant)and against(defendant)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 203



406.12 MALICIOUS PROSECUTION DAMAGES

If you find for (defendant)you will not consider the matter of damages.
But, if you find for (claimant) you should award(claimant)an amount of
money that the greater weight of the evidence shows will fairly and adequately
compensatgclaimant)for such [loss] [injury] [or] [damage] as the greater
weight of the evidence shows was caused by the [institution] [continuation] of
the proceeding complained of.

If you find for (claimant) you shall consider the following elements of
damage:

Proceed to Section 500 for applicable elements of damage, other
appropriate damage instructions and instructions on punitive damages, if
applicable. Inaddition to the elements listed in Section 500, the following is
a proper element of damage in an action for malicious prosecution:

The reasonabl e expenses, including I
by (claimant)in the proceeding complained of.
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407 FALSE IMPRISONMENT

407.1 Introduction

407.2 Summary of Claims

407.3 Greater Weight of the Evidence
407.4 Intentional Restraint

407.5 Legal Cause

407.6 Issues on Claim

407.7 Burden of Proof on Claim

407.8 Defense Issues

407.9 Burden of Proof on Defense Issues
407.10False Imprisonment Damages
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407.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am nowoing to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions aréslightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide yourverdict.

NOTES ON USE FOR 407.1

1.  When instructing the jury before taking evidence use instruction 202.1
in lieu of instruction 407.1. See Model Instruction No. 1. Instruction 407.1 is for
instructing the jury after the evidence has been concludedhedwacketed
language in instruction 407.1 when the final instructions are different from the
instructions given at the beginning of tteese. If the instructions at the end of the
case are different from those given at the beginning of the case, thettasmmi
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes insicting the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instructing the jury before dirgaiment.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
opencourt so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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407.2 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendant)ntentionally restrained [him] [her], under circumstances that
were unreasonable and unwarranted and without legal authority, which
caused [him] [her] harm.

(Defendant)denies that claim [and also claims tha(describe any
affirmative defense§)

The parties must prove all claims [and defenses] by the greater weight

of the evidence. | will now define some of the terms you will use in deciding
this case.
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407.3 GREATER WEIGHT OF THE EVIDENC E

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 407.3

1.  Greater or lesser number of withessése committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greatereight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqta17So. 21 731 (Fla. 1960).
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407.4 INTENTIONAL RESTRAINT

Al ntentional r e gdefendantpestrainedyelainmast) t hat |
with the purpose of causing the restraint] (defendantacted with knowledge
thatthe( c | a i neatmint @aly, to a substantial certainty, result from
(def enadtglnt 6 s)

To be restrained means thatclaimant)was held against [his] [her] will
and did not consent to the restraint. In other words, a person is restrained
when [he] [she] [is not free] [does not reasonably believe [he] [she] is free], to
leave the place to which [he] [she] had been confined. [To be restrained, a
person must be aware of the restraint.]* However, a person is not
Arestrainedo when there | $ichasapparensoo nabl e
known to the person.

A restraint i s wit hdefertdantiib mothetturddera ut h o
color of or claim of lawful authority.

[A person who makes a mistake in reporting or identifying another
person to law enforcement officerss not liable for causing the other person to
be restrained, if the person making the mistaken report or identification acts
in good faith and does not instigate, persuade, or request the officers to
restrain the other person.]**

NOTES ON USE FOR 407.4

1. *Consciousness of restrainthe bracketed language should be given
if there is an issue whether plaintiff was aware of the restREHTATEMENT (2d)
OF TORTS842.

2.  **The bracketed language should be given if there is a factual issue of
whether defendat 6 s report to the police was an
restrantPokorny v. First Fed¥3B2wla2d&@aFlangs &
1980).

3. Claimant is restrained if claimant reasonably believes he or she is,
though claimant may in fact best to leave. SERESTATEMENT8841, 42. See
Gatto v. Publix Supermarketsic., 387 So. 2d 377, 3780 (Fla. 3d DCA 1980).
Though <c¢cl aimant 6s belief that <c¢l ai mant
restraint may nevertheless occur if claimant is padylsusceptible and defendant
acts to exploit that susceptibility. See, by anal®RBSTATEMENT827.
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407.5 LEGAL CAUSE

a. Legal cause generally:

An unlawful and intentional restraint is a cause of [loss] [injury] [or]
[damage] if it directly and in natural and continuous sequence produces or
contributes substantially to producing such [loss] [injury] [or] [damage], so
that it can reasonably be said that, but for the unlawful and intentional
restraint, the [loss] [injury] [or] [damage] would not have occured.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
an unlawful and intentional restraint need not be the only cause. An unlawful
and intentional restraint may be a legal cause of [loss] [injury] [or] [damag]
even though it operates in combination with [the act of another] [some natural
cause] [or] [some other cause] if the unlawful and intentional restraint
contributes substantially to producing such [loss] [injury] [or] [damage].

C. Intervening cause:

*Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause:

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], the unlawful and intentional restraint need not be its only cause.]
An unlawful and intentional restraint may also be a legal cause of [loss]
[injury] [or] [damage] even though it operates in combination with [the act of
another] [some natural cause] [or] [some other cause] occurring after the
unlawful and intentional restraint occurs if [such other cause was itself
reasonably foreseeable and the unlawful and intentional restraint contributes
substantially to producing such [loss] [injury] [or] [damage]] [or] [the
resulting [loss] [injury] [or] [damage] was a reasonably foreseable
consequence of the unlawful and intentional restraint and the unlawful and
intentional restraint contributes substantially to producing it].

NOTES ON USE FOR 407.5

1. Instruction 407.5a (legal cause generally) is to be given in all cases.
Instructian 407.6b (concurring cause), to be given when the court considers it
necessary, does not set forth any additional standard for the jury to consider in
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determining whether the false imprisonment was a legal cause of damage but only
negates the idea that afdndant is excused from the consequences of his or her
false imprisonment by reason of some other cause concurring in time and
contributing to the same damage. Instruction 407.5c (intervening cause) is to be
given only in cases in which the court concleitieat there is a jury issue as to the
presence and effect of an intervening cause.

2.  The jury will properly consider instruction 407.5a not only in
determining whether defendantds false I
determining whetomadrucal aiomantidut ed as a
damage, thus reducing recovery.

3. Instruction 407.5mustbe givenwhenevetthereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instructions 501.5a or b should be given as
well. SeeHart v. Stern824So. 2d927, 932 34 (Fla. 5th DCA 2002Marinelli v.
Grace 608So0. 2d833, 835Fla. 4th DCA 1992).

4. Instruction 407.5c¢ (intervening cause) embraces two situations in
which false imprisonment may be a legal cause notwithstanding the influence of an
intervening cause: (1) when the damage was a reasonably foreseeable consequence
of the false imprisonment although the other cause was not foresddabés,v.
Semenzal77So. 2d880 (Fla. 3d DCA 1965), and (2) when the intervention of the
other cause was itself foreseealddyson v. Avis Rem-Car Systeminc., 386So.
2d 520 (Fla. 80).

5. APr obabl dlkecomeitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the false imprisonment. In
casesinvolvingan nt er vening cause, the term Are
pl ace of HAprobable. 0 The t er msShaane syno
v. Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosseosts291 (3d ed.); 2
Harper & Jameslhe Law of Tog1137.

6. The term Asubstantiallyo is used t
the extent of contribution or influence false imprisonment must have in order to be
regarded as a | egal cause. fASubstanti al

acceptableommon meaning and because it has been approved in Florida as a test
of causation not only iLoftinrveNilson6i7rSon2dt o de
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185, 191 (Fla. 1953), but also in relat
Shayne v. Saundgrl76 So. 495, 498 (Fla. 1937).
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407.6 ISSUES ON CLAM

The issues for you to decide of ¢ | a i clamm agdinstjdefendantpare
whether (defendant)without legal authority, intentionally caused(claimant)to
be restrained against [his] [her] will in a manner that was unreasonable and
unwarranted under the circumstances, and, if so, whether that restraint was a
legal cause of [loss] [injury] [or] [damage] to(claimant)
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407.7 BURDEN OF PR@F ON CLAIM

If the greater weight of the evidence does not suppaitc | a i wol@mt 6 s )
your verdict should be for (defendant)

However, if the greater weight of the evidence supporfsc | ai mant 6 s)
claim, [then your verdict should be for(claimant)and against(defendani
[then you shall consider the defense[s] raised lgefendant)
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407.8 DEFENSE ISSUB

On the [first] defense, the issue you must decide is whethddgfendant)
[ def enda n t]basl prebabfe lcanse & ddlieve that goods held for sale
by (defendnt)had been unlawfully taken by(claimant)and could be recovered
by restraining (claimant)for a reasonable time and in a reasonable manner.

AProbable causeo means that at the
[arrest] the facts and circumstances knan to (defendant)other personyvere
sufficiently strong to support a reasonable belief thafclaimant)had
committed a criminal offense.

NOTES ON USE FOR 407.8

1. Probable cause is a complete defense to an allegation of false
imprisonment. See.g, Wille v. Raymond87 So. 2d 1211 (Fla. 4th DCA 1986).
If other defenses are asserted which may not constitute a complete defense,
instruction 407.8 should be-reorded accordingly.

2. Arrest pursuant to warrann arrest pursuant to warrant or other
court ader is privileged unless the instrument is void on its fadéingham v.
City of Orlandq 929 So. 2d 43, 489 (Fla. 5th DCA 2006)jackson v. Navarro
665 So. 2d 340, 341 (Fla. 4th DCA 1995). If claimant seeks to avoid the effect of a
warrant or courorder for his arrest, the issue will ordinarily be one of law, but if a
jury question arises, an appropriate instruction should be given allocating the
burden of proof to claimant.

3.  Arrest without warrant or court ordeilhe burden of pleading and
proving probable cause or other justification for restraint made without warrant or
court orderison defenda®.i ver s v. Di | | a698 %0s2d IB28p t .
1331 (Fla. 1st DCA 1997Rotte v. City of Jacksonvill&09 So. 2d 1252, 1253
(Fla. 1st DCA1987). Various statutes justify restraint under stated circumstances,
e.g, F.S.812.015, 901.15, 901.151 (2006).
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407.9 BURDEN OF PR@F ON DEFENSE ISSUES

If the greater weight of the evidence supports [one or more of]
( d e f e ndegfansefs] yyr verdict should be fo(defendantand against
(claimant) If, however, the greater weight of the evidence does not support
( d e f e ndgfansefs] and does suppoft c | a i woiamm, yodarverdict
should be for(claimant)and against(defendant)
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407.10 FALSE IMPRISONMENT DAMAGES

If you find for (defendant)you will not consider the matter of damages.
But, if you find for (claimant) you should award(claimant)an amount of
money that the greater weight of the evidence shows will faf and adequately
compensatgclaimant)for the [loss] [injury] [or] [damage] as the greater
weight of the evidence shows was caused by the conduct complained of.

If you find for (claimant) you shall consider the following elements of
damages:

Elementsnay be adapted from instruction 406.12 Malicious Prosecution
Damages.

If you find for (claimant)but find that no [loss] [injury] [or] [damage]
has been proved, you should awar¢claimant)nominal damages. Nominal
damages are damages of an inconsequentahount which are awarded when
a wrong has been done but no actual damage is proved.

See instructions 503.1 and 503.2 for punitive damages.
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408 TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIPS

408.1
408.2
408.3
408.4
408.5

408.6

September 1,32018

Introduction

Summary of Claims or Contentions
Greater Weight of the Evidence
Legal Cause

| ssues on Pd intenfetencé With Gontadt mot m
Terminable at Will

| ssues on Pd #ienetencé Vith Busireéssa i m
Relationship or with Contract Terminable at Will
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408.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidene in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you sa These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 408.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 408.1. See Model Instruction No. 1. Instruction 408.1 is
for instructing the jury after the evidenlsas been concluded. Use the bracketed
language in instruction 408.1 when the final instructions are different from the
instructions given at the beginning of tteese. If the instructions at the end of the
case are different from those given at the begmuoif the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instiagtthe jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationfkule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge tbadastructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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408.2 SUMMARY OF CLAIMS OR CONTENTIONS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendant)ntentionally interfered with ( ¢ | a i antraictp[a])
[business relations] with(name)which caused harm to(claimant)

(Defendant)enies that claim [and also claims tha(describe any
affirmative defenseg)

The parties must prove all claims [anddefenses] by the greater weight
of the evidence. | will now define some of the terms you will use in deciding
this case.

(RevisedNovember 22, 2017)
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408.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 408.3

1.  Greater or lesser number of withessése committee recommends
that no instruction be given regarditiige relationship (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generally be given distinguishing circumstarfita@ah direct evidence.
SeeNielsen v. City of Sarasqta17So. 2d731 (Fla. 1960).
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408.4 LEGAL CAUSE
a. Legal cause generally:

Interference with [a contract] [a business relationship] is a cause of
[loss] [injury] [or] [damage] if it directly and in na tural and continuous
sequence produces or contributes substantially to producing such [loss]
[injury] [or] [damage], so that it can reasonably be said that, but for the
interference with [a contract] [a business relationship], the [loss] [injury] [or]
[damage] would not have occurred.

b. Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
interference with [a contract] [a business relationship] need not be the only
cause. Interference with [a contract] [a business fationship] may be a legal
cause of [loss] [injury] [or] [damage] even though it operates in combination
with [the act of another] [some natural cause] [or] [some other cause] if the
interference with [a contract] [a business relationship] contributes
subgantially to producing such [loss] [injury] [or] [damage].

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause:*

*[In order to be regarded as a legal cause of [loss] [injury]or]
[damage], interference with [a contract] [a business relationship] need not be
its only cause.] Interference with [a contract] [a business relationship] may
also be a legal cause of [loss] [injury] [or] [damage] even though it operates in
combination with [the act of another] [some natural cause] [or] [some other
cause] occurring after the interference with [a contract] [a business
relationship] occurs if [such other cause was itself reasonably foreseeable and
the interference with [a contract] [a busness relationship] contributes
substantially to producing such [loss] [injury] [or] [damage]] [or] [the
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable
consequence of the interference with [a contract] [a business relationship] and
the interference with [a contract] [a business relationship] contributes
substantially to producing it].

NOTES ON USE FOR 408.4
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1. Instruction 408.4a (legal cause generally) is to be given in all cases.
Instruction 407.6b (concurring cause), to be giveenthe court considers it
necesary, does not set forth any additional standard for the jury to consider in
determining whether the tortious interference with a business relationship was a
legal cause of damage but only negates the idea that a defendaisisdefrom
the consequences of his or her tortious interference with a business relationship by
reason of some other cause concurring in time and contributing to the same
damage. Instruction 408.4c (intervening cause) is to be given only in cases in
whichthe court concludes that there is a jury issue as to the presence and effect of
an intervening cause.

2.  The jury will properly consider instruction 408.4a not only in
determining whether defendantds tortiou

isacti onable but also in determining whe!
| egal cause to claimantos damage, thus
3. Instruction 408.4lmustbe givenwhenevethereis a contentiorhat

someothercausamnay havecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.5a or b should be given as
well. SeeHart v. Stern824So. 2d927, 932 34 (Fla. 5th A 2002);Marinelli v.
Grace 608So. 2d833, 835 (Fla. 4th DCA 1992).

4. Instruction 408.4c (intervening cause) embraces two situations in
which tortious interference with a business relationship may be a legal cause
notwithstanding the influence of amervening cause: (1) whehd damage was a
reasonably foreeeable consequence of the tortious interference although the other
cause was not foreseealldgzer v. Semenza77So. 2d880 (Fla. 3d DCA 1965),
and (2) when the intervention of the other cauas itself foreseeabl&ibson v.

Avis RentA-Car System, In¢386So0. 2d520 (Fla. 1980).

5. APr obabl dlecommitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to aeasonably careful person at the time of the tortious interference. In
cases involving an intervening cause, t
pl ace of fAprobable. o0 The ter msShaaane syno
v. Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prossénrts291 (3d ed.); 2
Harper & Jameslhe Law of Tort4137.

6. The term Asubstantiallyodo is used t
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the extent of contribution or influence tortious interference must have in order to

be regarded as a | egal cause. ASubstant
acceptable common meaning and because it has been approved in Florida as a test
of causation not only iLoftinrveNilson6i7rSon2dt o de
185,191( Fl a. 1953), but also in relation t
Shayne v. Saunders76 So. 495, 498 (Fla. 1937).
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408.5 ISSUESONPLA NTI FF O S 6 ANTARARERENCE WITH
CONTRACT NOT TERMINA BLE AT WILL

The issues for you to decide of ¢ | a i clamm agdinstjdefendantpare
whether (defendant)ntentionally interfered with a contract between(claimant)
and (name) and, if so, whether such interference was a legal cause of [loss]
[injury] [or] [damage] to (claimant)

A person interferes with a contract between two [or more] other persons
if he or she induces or otherwise causes one of them to breach or refuse to
perform the contract.

l ntenti onal i nterference with anothe
Interference is intentional if the person interfering knows of the contract with
which he or she is interfering, knows he or she is interfering, and desires to
interfere or knows that interference is substantially certain to occur as a
result of his or her action.

If the greater weight ofthe evidence does not suppoft c | a i wol@mt 6 s )
then your verdict should be for(defendant)However, if the greater weight of
the evidence supportg ¢ | a i woiamm thényour verdict should be for
(claimant)and against(defendant)

If you find for (defendant)you will not consider the matter of damages.
But, if you find for (claimant) you should award(claimant)an amount of
money that the greater weight of the evidence shows will fairly and adequately
compensatgclaimant)for the [loss] [injury] [or] [damage] that was caused by
the intentional interference.

NOTES ON USE FOR 408.5

1. Instruction 408.5 is for cases involving a contract not terminable at
will. If there are factual disputes as to the existence or thé¢aromnable nature of
a contrat, an instruction submitting those preliminary issues must precede
instruction 408.5 and it should be modeled on instruction 4Gt.4dq If one or
more of these preliminary issues has been tried but the court determines it as a
matter of law, the coughould give a preemptive instruction modeled on
instruction 401.13.

2. Instruction 408.5 is intended to apply to the majority of cases where
the issue to be determined is whether the defendant has intentionally interfered
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with a contract not terminablewati | | . Il n most such cases,
or Aprivilegeo; therefore if the interf
Ai mproper. 0 However, in certain relatiyv
a contract not terminable at will mée justified or privileged and, therefore,

proper even though intentional, seg)., RESTATEMENT (2d) OF TORTS88770

(NActor Responsible for Welfare of Anot
| mproper I nterferenceo), 7 7(3i A(girAesesneerntti n
Il I'l egal or Contrary t ad 86rv;bN. PrasseBawbfi cy o) .
Torts 88129, 94P44 (4th ed. 1971). In such cases, instruction 408.5 will have to

be modified.

3. For simplicity, the commi ptepeusec
rat her than Atortious, 0 Awrongful , o0 Aj U
Depending on the nature of the interference and the relations between claimant and
the third parties, the burden of proof on this issue may be upon either claimant, to
prove the interference was improper, or upon defendant, to prove it was proper.
SeeTamiami TrailTours,Inc. v. Cotton463 So. 2d 1126 (Fla. 198%)eaveney
Ogier Servicesinc. v. R. W. Florida Regiginc., 418 So. 2d 1074 (Fla. 5th DCA
1982);WackenhtCorp. v. Maim/ong389 So. 2d 656 (Fla. 4th DCA 1980). See
alsoRESTATEMENT (2d) oF TORTS88767et seqSee further, instruction 408.6 and
Note 3.
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408.6 ISSUESON PLAI NTI FFM 6 INTERFARENCE WIT H
BUSINESS RELATIONS OR WITH CONTRACT TERM INABLE AT
WILL

The issues for you to decide of ¢ | a i clamm agdinstjdefendantpare
whether (defendantymproperly and intentionally interfered with business
relations between(claimant)and (name) and if so, whether such interference
was the legal cause of [loss] [injury] [or] [damage] t¢claimant)

The first issue you will decide is whethefdefendantjnterfered with
( cl ai businessdedadions with(name)by inducing or otherwise causing
(name)[not to enter into a contract with (claimant] [not to continue doing
business with(claimant] [to terminate or bring to an end a contract which
(name)was not bound to continue with(claimant] [(describe other
interference).

If the greater weight of the evidence does not show th&defendant)
interfered with ( ¢ | a i esinessdedalions, your verdict should be for
(defendant)

[However, if the greater weight of the evidence shows thédlefendant)
did [interfere with ( ¢ | a i businessdedalions with(name) [cause(name)to
cease doing business witfclaimant], you must then decide whether
( d ef e ninteaferende svas improper.

A person who enjoys business relations with another is entitled to
protection from improper interference with that relationship. However,
another [person] [business] is entitled to [compete for the busine8<][or] N-2
[advance [his] [her] [its] own financial interest]? so long as [he] [she] [it] has
a proper reason or motive and [he] $he] [it] uses proper methods.

A person who interferes with the business relations of another with the
motive and purpose, at least in part, to advance [or protectf [his] [her] [its]
own [business] [or] [financial]*-? interests, does not interfere withan improper
motive. But one who interferes only out of spite, or to do injury to others, or
for other bad motive, has no justification, and the interference is improper.

Al so, a person who interferes with a
ordinary business methods [of competition]-! does not interfere by an
improper method. But one who uses [physical violence] [misrepresentations]
[illegal conduct] [threats of illegal conduct] [or] [(identify other improper
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conduct)™4 has no privilege to use those methis, and interference using such
methods is improper.

If the greater weight of the evidence does not show thatd e f endant 6 s )
interference was improper, your verdict should be for thgdefendant)

[However, if the greater weight of the evidence showsthédle f e ndant 0 s )
interference was improper, you must finally decide whethe( d ef endant 6s)
interference was intentional.]

[However, if the greater weight of the evidence shows thé&tiefendant)
did [interfere with ( ¢ | a i businessdedalions with(name) [cause(name)to
cease doing business witfclaimant], you must then decide whether
( d e f e ninteaferdnd®e svas intentional.]

Interference is intentional if the person interfering knows of the
business relationship with which he is interfering, knowse is interfering with
that relationship, and desires to interfere or knows that interference is
substantially certain to occur as a result of his action.

If the greater weight of the evidence does not suppoftc | ai wol@mt 6 s )
[that (defendant)ntentionally interfered with ( ¢ | a i [oentractplauginess
relationship] with (name)]N-3then your verdict should be for(defendant)

[However, if the greater weight of the evidence supports c | ai mant 6 s)
claim, then your verdict should be for(claimant).]

[However, if the greater weight of the evidence supports c | ai mant G
claim, then you shall conside( d e f e ndeéfanset @nghe defense, the issue
for your determination is whether (defendantpacted properly in interfering as
[he] [she] [it] did.]

@)
n
~

A party is entitled to [compete for the business}* [or] N2 [advance [his]
[her] [its] own financial interest]N? so long as [he] [she] [it] has a proper
reason or motive and [he] [she] [it] uses proper methods. A person who
interferes with the businesgelations of another with the motive and purpose,
at least in part, to advance [or protect]-2 [his] [her] [its] own [business] [or]
[financial] N2 interests, does not interfere with an improper motive. But one
who interferes only out of spite, or to donjury to others, or for other bad
motive, has no justification, and the interference is improper.
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Al so, a person who interferes with a
ordinary business methods [of competitiori]! does not interfere by an
improper method. But one who uses [physical violence] [misrepresentations]
[illegal conduct] [threats of illegal conduct] [or] [(identify other improper
conduct)N4 has no privilege to use those methods, and interference using such
methods is improper.]

[However, if the greater weight of the evidence [does not support the
defense ofdefendantand the greater weight of the evidence] supports
( ¢l ai wola@m, thényogur verdict should be for(claimant)]

If you find for (defendant)you will not consider the matter of danages.
But, if you find for (claimant) you should award(claimant)an amount of
money that the greater weight of the evidence shows will fairly and adequately
compensatgclaimant)for the [loss] [or] [damage] that was caused by the
intentional interference.

NOTES ON USE FOR 408.6

1. The bracketed phrases marked N.1 should be given only in cases
involving a competition defense and not in cases involving only a financial interest
defense.

2.  The bracketed phrases marked N.2 should be given only whenghere
a factual issue of whether the defendant interfered to protect his own financial
interest in the business of another.

3. Pending further development of the law, the committee takes no
position on whether i1t is pb&imprapgrorf f 6s b
defendant 6s burden to prove that conduc
included to cover both alternatives, depending on what the court decides on that
issue.

4.  Pending further development of the law, the committee takes no
positond t o whet her f@Ai mproper conducto mus
constitute a separate tort. |l nstructi on
an issue for the jury to decide. The factors listed are not considered by the
committee to be exclusivend, if the court determines that other factors may be
considered by the jury, this instruction should be modified accordiSglye.qg,
RESTATEMENT(2d) OF TORTS8767. If the court determines as a matter of law that
the conduct i s Ai mproper, 0 a preemptive
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401.13 should be given.

5. In cases where a claimant alternatively asserts that the contract is
either terminable or neterminable (or involves a prospective business relation),
the court should give additional instructions to explain the distinctions between
instructions 408.5 and 408.6 to assist the jury in determining how to apply these
alternative instructions and theiffdrent standards.

6. The two most common bases for 1 nte
are the defendantdos competitive pur pose
the third person whose relationship with claimant was interrupted. See
RESTATEMENT 88768, 769. The committee has therefore included in instruction
408.6 the substance of the issues to be considered in those situations. The
committee has not attempted to include the substance of any other issues on this
point, e.g, Restatemer§767, whch may control other cases. In such cases,
instruction 408.6 will have tbe modified accordingly.
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409 MISREPRESENTATION

409.1 Introduction

409.2 Summary of Claims

409.3 Greater Weight of #h Evidence

409.4 Negligence

409.5 Material Fact

409.6 Legal Cause

409.7 IssuesoP | ai nt i & fFrAwluleGtiMasrepresentation
4098 | ssues on P& &egigent Midrepresenttion i m

4099 1 ssues on P& &alsa inforindtian Negl@endyi m
Supplied for the Guidance of Others

409.10Burden of Proof on Main Claim
409.11Defense Issues

409.12Burden of Proof on Defense Issues
40913 Damages
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409.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of thease
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 409.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruedn 409.1. See Model Instruction No. 1. Instruction 409.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instruction 409.1 when the final instructions are different from the
instructions given at the begiimg of the case. If the instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an dgpation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion ofthe trial judge, to be determined on a ebg&ase basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberation®kule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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409.2 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as folloGlaimant)claims
that (defendant]fraudulently] [and] [or] [negligently] misrepresented that
(describe alleged misrepresentatifand] [or] [negligently supplied false
information for (describe purpee of alleged false informatignyhich caused
[him] [her] [it] harm.

(Defendant)enies that claim [and also claims thafclaimant)was
[himself] [herself] [itself] negligent in (describe the alleged comparative
negligencewhich caused [his] [her] [its] harm]. [Additionally (describe any
other affirmative defense$)

The parties must prove all claims [and defenses] by the greater weight

of the evidence. | will now define some of the terms you will use in deciding
this case.
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409.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 409.3

1.  Greater or lesser number of withessése committee recommda
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencdhe committee recommends that no
instruction generafl be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqta17So. 2d731 (Fla. 1960).
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409.4 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the care that a
reasonably careful person would usender like circumstances. Negligence is
doing something that a reasonably careful person would not do under like
circumstances or failing to do something that a reasonably careful person
would do under like circumstances.
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409.5 MATERIAL FACT

A material fact is one that is of such importance thafclaimant)would
not have [entered into the transaction] [acted], but for the false statement.
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409.6 LEGAL CAUSE

a. Legal cause generally:

Misrepresentation of a material fact is a legal cause of [losBhjury]
[or] [damage] if it directly and in natural and continuous sequence produces
or contributes substantially to producing such [loss] [injury] [or] [damage], so
that it can reasonably be said that, but for the misrepresentation, the [loss]
[injury] [ or] [damage] would not have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
misrepresentation of a material fact need not be the only cause.
Misrepresentation of a material fact may be a legal caus# [loss] [injury] [or]
[damage] even though it operates in combination with [the act of another]
[some natural cause] [or] [some other cause] if the misrepresentation
contributes substantially to producing such [loss] [injury] [or] [damage].

C. Intervenng cause:

*Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause:

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[damage], misrepresentation of a material fact need not be its gntause.]
Misrepresentation of a material fact may also be a legal cause of [loss] [injury]
[or] [damage] even though it operates in combination with [the act of another]
[some natural cause] [or] [some other cause] occurring after the
misrepresentation ocurs if [such other cause was itself reasonably foreseeable
and the misrepresentation contributes substantially to producing such [loss]
[injury] [or] [damage]] [or] [the resulting [loss] [injury] [or] [damage] was a
reasonably foreseeable consequence bktmisrepresentation and the
misrepresentation contributes substantially to producing it].

NOTES ON USE FOR 409.6

1. Instruction 409.6a (legal cause generally) is to be given in all cases.
Instruction 409.6b (concurring cause), to be given when the constders it
necessary, does not set forth any additional standard for the jury to consider in
determining whether a misrepresentation was a legal cause of damage but only
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negates the idea that a defendant is excused from the consequences of his or her
misrepresentation by reason of some other cause concurring in time and
contributing to the same damage. Instruction 409.6c¢ (intervening cause) is to be
given only in cases in which the court concludes that there is a jury issue as to the
presence and effect ah intervening cause.

2.  The jury will properly consider instruction 409.6a not only in
determining whether defendantds misrepr
determining whether c¢claimantds conduct
damage,hus reducing recovery.

3. Instruction 409.6lmustbe givenwhenevetthereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.

4. Instruction 409.6c¢ (intervening cause) embraces two situations in
which a misrepresentation may be a legal cause notwithstanding the influence of
an intervening cause: (1) when the damage was a reasonably foreseeable
consequence of the misrepresentatidimoaigh the other cause was not foreseeable,
Mozer v. Semenza77So. 2d880 (Fla. 3d DCA 1965), and (2) when the
intervention of the other cause was itself foresee&hileson v. Avis Res-Car
Systeminc., 386So0. 2d520 (Fla. 1980).

5. A Pr ob ablisdlte comendgtae recommends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the misrepresentation. In cases
involving an intervening cause,thet m fAr easonably foreseea
of Aprobable. o6 The terms ar &hamywmony mous
Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosseoyts291 (3d ed.); 2
Harper & JameslThe Law of Tortd137.

6. The tetwmniisabsyo is used througholt
the extent of contribution or influence a misrepresentation must have in order to be

regarded as a | egal cause. fASubstanti al
acceptable common meaning and bseatihas been approved in Florida as a test
of causation not onl vy i nLoftinevlWilson6r80. t o de

2d185, 191 (Fla. 1953), but also in rel:&:
Shayne v. Saunderk76 So. 495, 498 (&l 1937).
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409.7 ISSUESONPLA NTI FF 6 S 0 GFRAUDVLENT
MISREPRESENTATION

The issues for you to decide of ¢ | a i wolanm [forbfraudulent
misrepresentation] are:

The bracketed language should be used for clarity when there are also
claims for negligenmisrepresentation and/or negligently supplying false
information for the guidance of others.

First, whether (defendant]intentionally]* made a false statement
concerning a material fact;

*The word Aintentionall yo shlsbal d be
claim for negligent misrepresentation.

Second, whethel(defendantknew the statement was false when [he]
[she] [it] made it or made the statement knowing [he] [she] [it] did not know
whether it was true or false;

Third, whether (defendant)ntended that another would rely on the false
statement;

Fourth, whether (claimant)relied on the false statement; and, if so,

Fifth, whether the false statement was a legal cause of [loss] [injury] [or]
[damage] to(claimant)

[On this claim for fraudulent mi srepresentation, the]** (claimant)may
rely on a false statement, even though its falsity could have been discovered if
(claimant)had made an investigation. However(claimant)may not rely on a
false statement if [he] [she] [it] knew it was false or itfalsity was obvious to
[him] [her] [it].

**The bracketed language should be used for clarity when there is also a
claim for negligent misrepresentation.

NOTES ON USE FOR 409.7

1. It appears that Florida recognizes two separate theories of recovery for
damage occurring as a result of misrepresentation. One basis of recovery is for
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fraud and the other is for negligent misrepresentation. The elements of those two
theories are set fdrtin First Interstate Development Corp. v. Ablang8tl So. 2d
536 (Fla. 1987)Johnson v. DaviA80 So. 2d 625 (Fla. 198%)ance v. Wadet57

So. 2d 1008 (Fla. 1984yallerstein v. Hospital Corp. of America73 So. 2d 9

(Fla. 4th DCA 1990)Atlantic National Bank v. Vest80 So. 2d 1328 (Fla. 2d

DCA 1985).

2.  One or more issues in instruction 409.7 may need to be omitted and
the issues renumbered if there is no question of fact for determination by the jury.
A preemptive instruction on omitted isswst®uld be given only if required by
events during the trial.

3.  The recipient of a fraudulent misrepresentation is justified in relying
upon its truth, even when an investigation might have revealed its falsity, unless he
or she knows the representatiorbe false or its falsity is obvious to him or her.
Besett v. Basnet889 So. 2d 995 (Fla. 1980).

4.  There must be actual damage for recovery in a fraud action. Fraud that
does not result in damage is not actionaBksey v. Welcghb0 So. 2d 124 (Fla.
1951); Stokes v. Victory Land Cd.28 So. 408 (Fla. 1930Pryor v. Oak Ridge
Development Corpl19 So. 326 (1928)Wheeler v. Baardl5 So. 584 (Fla. 1894);
National AircraftServices|nc. v. Aeroserv International, Inc544 So. 2d 1063
(Fla. 3d DCA 198); National Equipment Rentdltd. v. Little Italy Restaurant &
Delicatesseninc., 362 So. 2d 338 (Fla. 4th DCA 1978). The damage attributable
to the fraud must be separate from the damages flowing from a breach of contract.
AFM Corp. v. Southern Bell Tephone & Telegraph Cp515 So. 2d 180 (Fla.
1987);National Aircraft Servicsg, Inc. v. Aeroserv International, Incc44 So. 2d
1063 (Fla. 3d DCA 1989)ilohn Brown Automatigrnc. v. Nobles537 So. 2d 614
(Fla. 2d DCA 1988)Rolls v. Bliss & Nyitraylnc., 408 So. 2d 229 (Fla. 3d DCA
1981),dism.415 So. 2d 1359 (Fla. 1982)
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409.8 ISSUESONPLA NTI FF O S 0 ONEGUIGENT
MISREPRESENTATION

The [next] issues for you to decide o6 ¢ | a i woianm[fordneg)igent
misrepresentation and they]* are:

*The bracketed language should be used for clarity when there are also
claims for fraudulent misrepresentations and/or negligently supplying false
information for the guidance of others.

First, whether (defendantimade a statement concerning a material fact
that [he] [she] [it] believed to be true but which was in fact false;

Second, whether(defendantvas negligent in making the statement
because [he] [she] [it] should have known the statement was false;

Third, whether in making the statement,(defendant)ntended [or
expected] that another would rely on the statement;

Fourth, whether (claimant)justifiably relied on the false statement; and,
if so,

Fifth, whether the false statement was a legal cause of [loss] [injury] [or]
[damage] to(claimant)

NOTES ON USE PR 409.8

1. It appears that Florida recognizes two separate theories of recovery for
damage occurring as a result of misrepresentation. One basis of recovery is for
fraud and the other is for negligent misrepresentation. The elements of those two
theoriesare set forth irFirst Interstate Development Corp. v. Ablang8tl So. 2d
536 (Fla. 1987)Johnson v. DaviA80 So. 2d 625 (Fla. 198%)ance v. Wadet57
So. 2d 1008 (Fla. 1984\yallerstein v. Hospital Corp. of America73 So. 2d 9
(Fla. 4th DCA 1990)Atlantic National Bank v. Ves480 So. 2d 1328 (Fla. 2d
DCA 1985).

2.  The committee takes no position as to whether there are separate and
distinct causes of action for negligent misrepresentation lRelatement (2d)f
Torts 8552 and false information negligently supplied under the commarSkesv
Gilchrist Timber Co. v. ITT Rayonidnc., 696 So. 2d 334 (Fla. 1997).
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3. One or more issues in instruction 409.8 may need to be omitted and
the issues renumbered if theseno question of fact for determination by the jury.
A preemptive instruction on omitted issues should be given only if required by
events during the trial.

September 1,32018  Florida Standard Jury Instructions in Civil Cases 242



409.9 ISSUESONPLA NTI FFO6 S 6 FAILASEM
INFORMATION NEGLIGEN TLY SUPPLIED
FOR THE GUIDANCE O F OTHERS

The [next] issues for you to decide o6 ¢ | a i woilanm [fordadse
information negligently supplied for the guidance of others and they]* are:

*The bracketed language should be used for clarity when there are also
claims for fraudulent misreprestations and/or negligently supplying false
information for the guidance of others.

First, whether (defendantsupplied false information to(claimant)in the
course of( d e f e n[lbusimeds]dpsofession] [employment] [or] [in any
transaction in which (defendanthad an economic interest];

Second, whethel(defendantvas negligent in [obtaining] [or]
[communicating] the false information;

Third, whether (claimant)was a person for whose benefit and guidance
(defendant)ntended to supply the false infornation forusein( c |l ai mant 0 s)
[business transaction] (describe specific transactign)

Fourth, whether (defendant)ntended the false information to influence
(claimant)in this business transaction;

Fifth, whether (claimant)justifiably relied on the false information; and,
if so,

Sixth, whether the false information was a legal cause of [loss] [injury]
[or] [damage] to (claimant)

NOTES ON USE FOR 409.9

1.  One or more issues in instruction 409.9 may need to be omitted and
the issues renumbered if there is no question of fact for determination by the jury.
For example, when there is a public duty urlREsTATEMENT (2d) OF TORTS
8552(3), the third issue may not require jury determination. A preemptive
instruction on omitted gies should be given only if required by events during the
trial.

2.  This instruction sets forth the essence BESTATEMENT (2d) OF
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TorTsA552 c¢cl aim without incorporating sonm
language. There may be factual circumstamnt@sspecific 8552 case that are not

covered by these standard instructions. For example, these instructions may require
modi fication 1 f false information was ¢p
Comment (b) to 8552 suggests that this sectionegpm an opinion given upon

facts equally well known to both the supplier and the recipient. The committee

takes no position upon the application of this section to opinions under Florida law.

If the instruction is used in the case of an opinion, it neayire modification.

3.  The committee takes no position as to whether there are separate and
distinct causes of action for negligent misrepresentation URERIATEMENT 8552
and false information negligently supplied under the commonSaeGilchrist
Timber Co. v. ITT Rayoniginc., 696 So. 2d 334 (Fla. 1997).
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409.10 BURDEN OF PROOF ON MAIN CLAIM

If the greater weight of the evidence does not support [one or more of]
( cl ai wol@ammd], gosir)verdict should be for(defendantjon [that] [those]
claim[s]].

[However, if the greater weight of the evidence supports [one or more
off ( ¢ | ai wolamd], hen)your verdict should be for(claimant)and against
(defendantjon [that] [those] claim][s]].]

NOTE ON USE FOR 409.10

Use the second paragraplthére are no defense issues. If there are defense
Issues, omit the second paragraph and go to instruction 409.11.

(RevisedNovember 22, 2017)
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409.11 DEFENSE ISSBS

If, however, the greater weight of the evidence supports [one or more of]
( cl ai oi@amd [against [one] [or] [both] [more] of the defendants], then
you shall consider the defense[s] raised lygefendant)

On the [first] defense, the issues for you to decide are wheth@aimant)
was negligentin relyingon( d e f e nsthtementpasd if so, whether such
negligence was a contributing legal cause of any [loss] [injury] [or] [damage]
sustained by(claimant)

NOTES ON USE FOR 409.11

1. In Gilchrist Timber Co. v. ITRayonier,Inc., 696So0. 2d334 (Fla.
1997), the Supreme Court held thiz¢ doctrine of comparative negligence, as
codified inF.S.768.81, applied to an action for negligent misrepresentation as set
forth in theRESTATEMENT (2d) OF TORTS 8552, which requires proof of justifiable
reliance.

2. In Gilchrist Timber Ca.the Court further noted that while the
RESTATEMENT discusses the issue in terms of contributory negligence in 8552A, a
majority of the states that have adopted the comparative negligence doctrine and
considered the issue agree that comparative negligeimugples applyd cases
involving negligent misrepsentation. Se6ilchrist Timber Co.696So0. 2dat
337. The committee recognizes that a logical tension could exist within a verdict
determining that the c¢cl| ai mbertlhi@antwase | i anc
also comparatively negligerg.g, in relying on the statement by failing to conduct
an adequate investigation). The committee also recognizes that justifiable reliance
may involve a subjective standard distinct from the objective standacdin
defining reasonable carRESTATEMENTAS5 4 5 A, ¢ mt . B (AJustifi
of the qualities and characteristics of the particular plaintiff, and the circumstances
of the particular case, rather than of the application of a community stasfdard
conduct to all cases. 0) Pending further
reserves the question of the relationship, if any, between justifiable reliance and
comparative negligence.
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409.12 BURDEN OF PROOF ON DEFENSE ISSUES

If the greater weight o the evidence does notsuppoft def endant 60s)
defense[s] and the greater weight of the evidence supports [one] [or] [more of]
( ¢l ai wol@md], then)your verdict should be for(claimant)in the total
amount of [his] [her] [its] damages.

However, if the greater weight of the evidence shows that both
(claimant)and [(defendanf)[one or more of the defendants] were negligent
and that the negligence of each contributed as a legal cause of [loss] [injury]
[or] [damage] sustained by(claimant) you shoulddetermine what percentage
of the total negligence of [both] [all] parties to this actionyou apportion to
each of them

(Revised February 1, 2018)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 247



409.13 DAMAGES

If you find for (defendant)you will not consider the matter of damages.
But, if you find for (claimant) you should award(claimant)an amount of
money that the greater weight of the evidence shows will fairly and adequately
compensatgclaimant)for (describe appropriate elemeonfsthose damages
incurred by claimant)

NOTES ON USE FOR 409.13

1. RESTATEMENT (2d) OF TORTS8552B describes the damages
recoverable for negligently supplying false information for the guidance of others.
The elements of recoverable damage under instruction 409.9 should be written
with reference to that section.

2. In fraud cases where punitivamages are at issugérst Interstate
Development Corp. v. Ablanedail1So. 2d536 (Fla. 1987), see instructions 503.1
and 503.2.
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410 OUTRAGEOUS CONDUCT CAUSING SEVERE EMOTIONAL

DISTRESS

410.1 Introduction

410.2 Summary of Claims

410.3 Greater Weight of the Evidence

410.4 Extreme and Outrageous Conduct

410.5 Severe Emotional Distress

410.6 Legal Cause

410.7 Issues on Claim

410.8 Burden of Proof on Claim

NOTE ON USE

Thetortof fAi ntentional I nfliction of
Florida.Metropolitan Life Insurance Co. v. McCarsat67 So. 2d 277 (Fla. 1985).
The boundaries of thiert, particularly when the claimant is a third party affected
by conduct occurrinpetween the defendant and another person, are not clearly
defined.Id.; Williams v. City of Minneolgb75 So. 2d 683 (Fla. 5th DCA 199W);

M. v. M. P. S.556 So. 2d 1140 (Fla. 3d DCA 1988yrd Motor Credit Co. v.
Sheehan373So. 2d956 (Fla. 1st DCAL979);RESTATEMENT (2d) OF TORTS 846.
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410.1 INTRODUCTION

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recdl at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. Thesenstructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you nsti now follow.]

When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 410.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 410.1. See Model Instruction No. 1. Instruction 410.1 is
for instructing the jury after the evidence has been concluded. Use the bracketed
language in instructiv410.1 when the final instructions are different from the
instructions given at the beginning of the case. If the instructions at the end of the
case are different from those given at the beginning of the case, the committee
recommends that the court pbout the differences with appropriate language in
the final instructions, including an explanation for the difference, such as when the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommends instructing the jury before final argument.

3. Each juror must be pvided with a full set of jury instructions for use
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judge reads the instructions in
open court so that jurors can read aloritlp the judge, as the judge reads the
instructions aloud.
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410.2 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as follow€laimant)claims
that (defendantpcted extremely and outrageously irfdescribe alleged conduct)
which caused [hin] [her] severe emotional distress.

(Defendant)enies that claim [and also claims tha(describe any
affirmative defenseg)

The parties must prove all claims [and defenses] by the greater weight

of the evidence. | will now define some of the terms you Wilse in deciding
this case.
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410.3 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 410.3

1.  Greater or lesser number afitnessesThe committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencd.he committee recomemds that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqta17So. 2d731 (Fla. 1960).
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410.4 EXTREME AND OUTRAGEOUS CONDUCT

Extreme and outrageous conduct is behavior, which, under &
circumstances, goes beyond all possible bounds of decency and is regarded as
shocking, atrocious, and utterly intolerable in a civilized community.
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410.5 SEVERE EMOTIONAL DISTRESS

Emotional distress is severe when it is of such intensity or duratiomat
no ordinary person should be expected to endure it.

NOTE ON USE FOR 410.5

A special instruction may be warranted when the evidence shows the
defendant knew of the claimantds height

September 1,32018  Florida Standard Jury Instructions in Civil Cases 254



410.6 LEGAL CAUSE

a. Legalcause generally:

Extreme and outrageous conduct is a legal cause of severe emotional
distress if it directly and in natural and continuous sequence produces or
contributes substantially to producing such severe emotional distress, so that
it can reasonaby be said that, but for the extreme and outrageous conduct,
the severe emotional distress would not have occurred.

b.  Concurring cause:

In order to be regarded as a legal cause of severe emotional distress
extreme and outrageous conduct need not be the only cause. Extreme and
outrageous conduct may be a legal cause of severe emotional distress even
though it operates in combination with [the act of aother] [some natural
cause] [or] [some other cause] if the extreme and outrageous conduct
contributes substantially to producing such severe emotional distress.

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is predsdid:
instruction on concurring cause:*

*[In order to be regarded as a legal cause of severe emotional distress,
extreme and outrageous conduct need not be its only cause.] Extreme and
outrageous conduct may also be a legal cause of severe emotional disdreven
though it operates in combination with [the act of another] [some natural
cause] [or] [some other cause] occurring after the extreme and outrageous
conduct occurs if [such other cause was itself reasonably foreseeable and the
extreme and outrageos conduct contributes substantially to producing such
severe emotional distress] [or] [the resulting severe emotional distress was a
reasonably foreseeable consequence of the extreme and outrageous conduct
and the extreme and outrageous conduct contributesubstantially to
producing it].

NOTES ON USE FOR 410.6

1. Instruction 410.6a (legal cause generally) is to be given in all cases.
Instruction 410.6b (concurring cause), to be given when the court considers it
necessary, does not set forth any additiotzaddard for the jury to consider in
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determining whether outrageous conduct was a legal cause of damage but only
negates the idea that a defendant is excused from the consequences of his
outrageous conduct by reason of some other cause concurring in ime an
contributing to the same damage. Instruction 410.6c¢ (intervening cause) is to be
given only in cases in which the court concludes that there is a jury issue as to the
presence and effect of an intervening cause.

2. The jury will properly consider instrtion 410.6a not only in
determining whether defendantds outrage
determining whether c¢claimantds conduct
damage, thus reducing recovery.

3. Instruction 410.6lmustbe givenwhereverthereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.5a or b should be given as
well. SeeHart v. Stern824 So. 2d 927, 9824 (Fla. 5th DCA 2002Marinelli v.
Grace 608So0. 2d833, 8% (Fla. 4th DCA 1992).

4. Instruction 410.6c¢ (intervening cause) embraces two situations in
which outrageous conduct may be a legal cause notwithstanding the influence of
an intervening cause: (1) when the damage was a reasonably foreseeable
consequence dhe outrageous conduct although the other cause was not
foreseeabldylozer v. Semenza77So. 2d880 (Fla. 3d DCA 1965), and (2) when
the intervention of the other cause was itself foresee@lidepn v. Avis Rerh-

Car System, Inc386S0. 2d520 (Fla.1980).

5. APr obabl dlkecomeitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the outrageous conduct. In
casesinvolvingn i ntervening cause, the term A
pl ace of HAprobable. 0 The t er msShaane syno
v. Luten 165So. 2d806, 810 (Fla. 1st DCA 1964); ProssEoyts291 (3d ed.); 2
Harper & Jameslhe Law of Tds 1137.

6. The term Asubstantiallyo is used t
the extent of contribution or influence outrageous conduct must have in order to be
regarded as a | egal cause. fASubstanti al
acceptal® common meaning and because it has been approved in Florida as a test
of causation not onl vy i nLoftinevlWilson6y8o0. t o de
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2d185, 191 (Fla. 1953), but also in rel:
Shayne v. Sauers 176 So. 495, 498 (Fla. 1937).
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410.7 ISSUES ON CLAM

The issues for you to decideof c | a i ola@mmared s )

whether (defendantengaged in extreme and outrageous conduct; and
acted with the intent to cause severe emotional distress or with reckses
disregard of the high probability of causing severe emotional distress; and, if
o)

whether that extreme and outrageos conduct was a legal cause of
severe emotional distress t¢claimant)

September 1,32018  Florida Standard Jury Instructions in Civil Cases 258



410.8 BURDEN OF PR@F ON CLAIM

If the greater weight of the ewdence does not suppor¢ c | ai wol@mt 6 s )
your verdict should be for (defendant)

However, if the greater weight of the evidence supporfsc | ai mant 6 s)
claim, [then your verdict should be for(claimant)and against(defendant)
[then you shall consider tle defense raised bydefendant)

[If the greater weight of the evidence supports the defense, your verdict
should be for(defendant)However, if the greater weight of the evidence does
not support the defense, your verdict should be fofclaimant)and against
(defendant)

NOTES ON USE FOR 410.8

1. TheReSTATEMENT(2d) oF TORTSand case law discuss the defense of
Apr i vi | Megaopolitan Litednsurance Co. v. McCarsat29So. 2d1287
(Fla. 4th DCA 1983)Baker v. Florida National Banlb59So. 2d284 (Fla. 4th
DCA 1990);RESTATEMENT 846, cmt. g. In addition to banks and insurers,
merchants have asserted the defens8olrihland Corp. v. Barts¢b22So. 2d
1053, 1056 (Fla. 5th DCA 1988), the cou
conduct baving a sixyearold child arrested for stealing gum) was no more than
an assertion of the storeds rights in a
Aas a mat tGanmtovolB. ivey & Cod9580n2d1025, 1028 (Fla. 1st
DCA 1992), two bildren were detained by a merchant who suspected them of
shoplifting; citingMcCarsonand theRESTATEMENT (2d) oF TORTS the court found
Ano evidence in the record suggesting t
approached the limits of this privileged S eMa lalloscok v . ,I8., Me mo |
561So0. 2d330 (Fla. 3d DCA 1990).

Pending further development of Florida law, the committee has not
submitted a standard instruction concerning any defense.

2. For damage instructions go to instruction 50dt.4eq
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411 CIVIL THEFT

411.1 Introduction

411.2 Summary of Claims

411.3 Clear and Convincing Evidence
411.4 Legal Cause

411.5 Issues on Claim

411.6 Burden of Proof on Claim
411.7 Civil Theft Damages
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411.1 INTRODUCTION

Members of the jury, you have now heard and received allfahe
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you will then retire to decide your verdict.

NOTES ON USE FOR 411.1

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 411.1. See Model Instruction No. 1. Instruction 411.1 is
for instructing the jury aftethe evidence has been concluded. Use the bracketed
language in instruction 411.1 when the final instructions are different from the
instructions given at the beginning of the case. If the instructions at the end of the
case are different from those givdritee beginning of the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.R.Civ.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommds instructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors whenjtitge reads the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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411.2 SUMMARY OF CLAIMS

The claim in this case is tha{defendantunlawfully [obtained] [or]
[used]( c | a i praperty @tsch caused [him] [her] [it] harm.

(Defendant)denies that claim.

The (claimant)must prove [his] [her] [its] claim by the clear and
convincing evidence. | will now define some of the terms you will use in
deciding this case.
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411.3 CLEAR AND CONVINCING EVIDENCE

[ ACl ear and convincing evidenceo dif
the evidencedo in that it is more compel
convincing evidenceo is evidence that i
and of such weightthat it produces a firm belief or conviction without
hesitation about the matter in issue.

0
h

NOTE ON USE FOR 411.3

Use the first bracketed sentence if there are other claims in the case that
invoke the greater weight of the evidence standard.
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411.4 LEGAL CAUSE

a. Legal cause generally:

A partybés conduct is a | egal cause o0
directly and in natural and continuous sequence produces or contributes
substantially to producing such [loss] [injury] [or] [damage], so that it can
reasonably be said that, but for the conduct, the [loss] [injury] [or] [damage]
would not have occurred.

b. Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a
partyods conduct need netondndmaybealegahl|l vy c a
cause of [loss] [injury] [or] [damage] even though it operates in combination
with [the act of another] [some natural cause] [or] [some other cause] if the
conduct contributes substantially to producing such [loss] [injury] [or]

[damage].

C. Intervening cause:

Do not use the bracketed first sentence if this instruction is preceded by the
instruction on concurring cause:*

*[In order to be regarded as a legal cause of [loss] [injury] [or]
[ damage], a partyosntgndaosenéed pattheée
may also be a legal cause of [loss] [injury] [or] [damage] even though it
operates in combination with [the act of another] [some natural cause] [or]
[ some ot her cause] occurring after th
cause was IiItself reasonably foreseeab
substantially to producing such [loss] [injury] [or] [damage]] [or] [the
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable
consequence of tHethear pyads yOsnawantduan
substantially to producing it].

e
| e

NOTES ON USE FOR 411.4

1. Instruction 411.4a (legal cause generally) is to be given in all cases.
Instruction 411.4b (concurring cause), to be given when the court considers it
necessary, dgs not set forth any additional standard for the jury to consider in
determining whether conduct was a legal cause of damage but only negates the
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idea that a defendant is excused from the consequences of his conduct by reason of
some other cause concurrimgtime and contributing to the same damage.

Instruction 411.4c (intervening cause) is to be given only in cases in which the

court concludes that there is a jury issue as to the presence and effect of an
intervening cause.

2.  The jury will properly congler instruction 411.4a not only in
determining whether defendantds conduct
whet her c¢cl aimantdéds conduct contributed
reducing recovery.

3. Instruction 411.4lmustbe givenwhereverthereis a contentiorhat
someothercausemayhavecontributedin wholeor part, to theoccurrence or
resulting injury.If there is an issue of aggravation of a preexisting condition or of
subsequent injuries/multiple events, instruction 501.9astrould be given as
well. SeeHart v. Stern824 So. 2d 927, 9834 (Fla. 5th DCA 2002Marinelli v.
Grace 608So0. 2d833, 835 (Fla. 4th DCA 1992).

4. Instruction 411.4c (intervening cause) embraces two situations in
which conduct may be a legal causgwithstanding the influence of an
intervening cause: (1) when the damage was a reasonably foreseeable consequence
of the conduct although the other cause was not foresebdélder v. Semenza
177 So. 2d880 (Fla. 3d DCA 1965), and (2) when the intervamtf the other
cause was itself foreseeabl&@bson v. Avis Rem-Car Systeminc., 386So. 2d
520 (Fla. 1980).

5. APr obabl dlkecomemitae recosnmends that the jury not be
i nstructed that the damage must be such
actor or to a reasonably careful person at the time of the outrageous conduct. In
cases involving an intervening cause, thetBrme as onabl y f or eseea
pl ace of HAprobable. 0 The ter msShaane syno
v. Luten 165So0. 2d806, 810 (Fla. 1st DCA 1964); Prosseosts291 (3d ed.); 2
Harper & JameslThe Law of Tortd137.

6. The termifmddbysstdam used throughout
the extent of contribution or influence outrageous conduct must have in order to be

regarded as a | egal cause. fASubstanti al
acceptable common meaning and becaiisas been approved in Florida as a test
of causation not onl vy i nLoftirevlWlson6r80. t o de

2d185, 191 (Fla. 1953), but also in rel:
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Shayne v. Saunders76 So. 495, 498 (FIa937).
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411.5 ISSUES ON CLAM
The issues for you to decideof c | a i ola@mmared s )
a. Violation of F.S. 812.014 (Theft):

whether (defendantpbtained or used [or attempted to obtain or use] the
property of (claimant)with criminal intent; that is, with the intent

[to deprive (claimant) either temporarily or permanently, of a
[superior]* right to the property or a benefit from it] [or] [to

appropriate, either temporarily or permanently, the property to the use
of any person not entitled to it]; and, ifso,

*The bracketed word Asuperioro shoul
the defendant took the property pursuant to a claim of right.

whether ( d e f e nadt@ns tvaresa)legal cause of [loss] [injury] or
[damage] to(claimant)

b.  Violation of F.S812.016 (Possession of altered property):

whether (defendantjvas in the business of buying and selling property
and in possession of property which [he] [she] knew, or should have known,
had identifying features which had been removed or altered withouthe
consent of the manufacturer; and, if so,

whether ( d e f e nadt@ns wvéresa)legal cause of [loss] [injury] [or]
[damage] to(claimant)

C. Violation of F.S. 812.019 (Dealing in stolen property):

whether (defendant]trafficked] [attempted to traffic] in property and
knew or should have known the property was stolen; and, if so,

whether ( d e f e nadt@ns tvéyesa)legal cause of [loss] [injury] or
[damage] to(claimant)

To fitraffico means disposeoffpropertysre(2)l or o
obtain property with the intent to sell or otherwise dispose of it.

NOTE ON USE FOR 411.5
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The committee does not recommend a separate jury instructibr&or
812.019(2), (organizing) because trafficking is an elemeht®812.019(2). If
the need arises, the court should fashion a modified instructiénSd312.019(2).
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411.6 BURDEN OF PR@F ON CLAIM

If clear and convincing evidence does not suppoft c | a i ol@mt 6 s )
your verdict should be for (defendant)However, if clear and convincing
evidence support ¢ | a i wolamm thényogur verdict should be for(claimant)
and against(defendant)
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411.7 CIVIL THEFT D AMAGES

If you find for (defendantyou will not consider the matter of damages.
But if you find for (claimant) you should award(claimant)an amount of
money, if any, that the clear and convincing evidence shows are the actual
damages sustained byclaimant)*

*The court should describe the appropriate elements of any case specific
damages.

NOTES ON USE FOR 411.7

1. In requiring that the amount of damages be established by clear and
convincing evidence, the committee has given effeStaor Tymelnc. v. Cohen
659So0. 2d1064 (Fla. 1995), andaddad v. Cura674So. 2d168 (Fla. 3d DCA
1996),because they are the only decisions addressing the issue.

2. Under the provisions d¥.S.772.11, plaintiff may recover, upon
proper proof, three times the actual damages sustained, or a minimum of $200.00,
and reasonabl e at t oredeegtéddo detemire the dctuad | u r
damages and the court should apply the statutory formula after védistthur
Dairy, Inc. v. Original KielbsInc., 481So. 2d535 (Fla. 3d DCA 1986). The court
should make the determination as to the amountof aftoone f ees and i nt
be assessed and included in any judgmiditt-Continent Casualty. Co. v.
Giuliano, 166So0. 2d443 (Fla. 1964).
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412 CONTRIBUTION AM ONG TORTFEASORS

412.1 Contribution Sought by CrogSlaims Between Defendant
Tortfeasors in Injured Partyods Or

4122 Contri bution Sought by Third Part
Original Action

412.3 Introduction for Independent Contribution Claim
412.4 Summary of Claims

412.5 Greater Weight of the Evidence

412.6 Negligence

412.7 Legal Cause

412.8 Issues on Claim and Bden of Proof

412.9 Defense Issue

NOTES ON USE

1. A claim for contribution can be presented as a eotaisn in an
i njured part y dendewtactoa. Tlrese inatrsictiansicovierrbatle p
types of claims. Instruction 412.1 dealswithcrossai ms i n an i njur ¢
and instruction 412.2 deals withthipdar t y c¢cl ai ms i n an i njul
These instructions are in proper form feeun negligence actions. If contribution
is found to be appropriate in tort actions other than for negligence (but see the title
to Ch. 75198, Laws of Fla.), the instructions should be revised as necessary.

2.  The instructions for an independent actiondontribution begin with
instruction 412.3.

3. Whether the contribution claim is a credaim, a third party action or
an independent claim, it should be submitted to the jury with a form of special
verdict by which the jury determines the relative @egrof fault of the defendants
and any third party (see, for example, Model Instruction No. 6).
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412.1 CONTRIBUTION SOUGHT BY CROSSCLAI MS BETWEEN
DEFENDANT TORTFEASORS | N | NJURE DORBANRLT YO S
ACTION

This instruction should follow 501.9 or 502.8, Liktyiof Multiple
Tortfeasors.

Even though any damages you awar(tlaiman) must be found in a
single amount against the defendant or defendants whom you find to be liable
to (claimant) if the greater weight of the evidence shows that more than one
defendant was negligent and that their negligence contributed as a legal cause
of injury and damage to(claimant) you should determine by your verdict
what percentage of the total negligencef [both] [all] defendants (hame them)
was caused by each.

NOTE ON USE FOR 412.1

Model Instruction No. 6 illustrates the use of this instruction.
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412.2 CONTRIBUTION SOUGHT BY THIRD -PARTY CLAIM IN
| NJURED PARTMNALACDBN G

This instructionfollod t he conventi onal i nstruct

There is an additional claim that you must also decidd€Third party
claiman) seeks to recover fronfthird party defendangart of any money which
(third party claimantjnay be called on by a judgmenin this action to pay to
(claimant) If you find for (defendant and third party claimao)( c | ai mant 6 s)
claim, you need not consider this additional claim bythird party claimant)
against(third party defendantBut, if you find for (claimant)on [his] [her] [its]
claim for damages agains{defendant and third party claimangpu must also
decide the following additional issues on the claim bfthird party claimant)
against(third party defendant)

The issues on that claim are whethefthird party deéndantlas well as
(defendant and third party claimamere negligent and, if so, whether such
negligence contributed as a legal cause of injury and damage (aimant) If
the greater weight of the evidence does not support the claim @hird party
claimant)against(third party defendantyour verdict on that claim will be for
(third party defendantHowever, if the greater weight of the evidence does
support the claim of (third party claimantagainst(third party defendantyour
verdict on that claim should be for(third party claimantand you should
determine by your verdict what percentage of the total negligence of [both]
[all] defendants (name themyvas caused by each. The court will then
determine the amount that(third party claimantshould recover from(third
party defendantn the event(third party claimant)s required to pay a
judgment in favor of (claimant)
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412.3 INTRODUCTION FOR INDEPENDENT CONTRIBUTION CLAIM

Members of the jury, you have now heard and received all of the
evidence in this case. | am now going to tell you about the rules of law that you
must use in reaching your verdict. [You will recall at the beginning of the case
| told you that if, at the end of the case | decided that different law applies, |
would tell you so. These instructions are (slightly) different from what | gave
you at the beginning and it is these rules of law that you must now follow.]
When [ finish telling you about the rules of law, the attorneys will present
their final arguments and you wil then retire to decide your verdict.

NOTES ON USE FOR 412.3

1.  When instructing the jury before taking evidence, use instruction
202.1 in lieu of instruction 412.3. See Model Instruction No. 1. Instruction 412.3 is
for instructing the jury after the elence has been concluded. Use the bracketed
language in instruction 412.3 when the final instructions are different from the
instructions given at the beginning of the case. If the instructions at the end of the
case are different from those given at thgibning of the case, the committee
recommends that the court point out the differences with appropriate language in
the final instructions, including an explanation for the difference, such as where the
court has directed a verdict on an issue.

2. Fla.RCiv.P.1.470(b) authorizes instructing the jury during trial or
before or after final argument. The timing of instructions is within the sound
discretion of the trial judge, to be determined on a-tgsease basis, but the
committee strongly recommendsiructing the jury before final argument.

3. Each juror must be provided with a full set of jury instructions for use
during their deliberationsule1.470(b). The trial judge may find it useful to
provide these instructions to the jurors when the judgéds the instructions in
open court so that jurors can read along with the judge, as the judge reads the
instructions aloud.
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412.4 SUMMARY OF CLAIMS

The claims [and defenses] in this case are as follow€laimant)seeks to
recover from (defendant]part of] the sum of money that [he] [she] [it] paid to
[settle the claim] [satisfy the judgment] of(name)resulting from (identify
injury or incident giving rise to claimfClaimant)claims that (defendantywas
[partly] negligent (describe alleged neglige®)which caused harm to(original
claimant)

(Defendant)enies that claim [and also claimshat (describe any
affirmative defense§)

The parties must prove all claims [and defenses] by the greater weight
of the evidence. | will now define some of theetms you will use in deciding
this case.
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412.5 GREATER WEIGHT OF THE EVIDENCE

AGreater weight of the evidenceo mea
convincing force and effect of the entire evidence in the case.

NOTES ON USE FOR 412.5

1.  Greater or lesser nuber of withessed.he committee recommends
that no instruction be given regarding the relationship (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

2.  Circumstantial evidencd.he committe@ecommends that no
instruction generally be given distinguishing circumstantial from direct evidence.
SeeNielsen v. City of Sarasqta17So. 2d731 (Fla. 1960).

September 1,32018  Florida Standard Jury Instructions in Civil Cases 276



412.6 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the care that
reasonably careful person would use under like circumstances. Negligence is
doing something that a reasonably careful person would not do under like
circumstances or failing to do something that a reasonably careful person
would do under like circumstarces.
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