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| NTRODUCTI ON

The Petitioner PATRI CK MATCHETT was the Defendant in the
trial court and the Appellant in the Third District Court of
Appeal . The Respondent, The State of Florida, was the
prosecution in the trial court and the Appellee in the Third
District Court of Appeal. |In this brief, the parties will be

referred to as they stood in the trial court. The synbol “A.”

will refer to the docunents attached to the Petitioner’s
appendi x. The synbol “R* will refer to the record on appeal,
and the synmbol “T” will refer to the transcripts of the | ower

court hearings.

STATEMENT OF THE CASE AND FACTS

The State accepts the Defendant's statenent of the case
and facts as substantially correct. The State reserves the
right to expand upon the facts in the argument section of this

bri ef.



SUMVARY OF THE ARGUNMENT

This Court stated in Maddox v. State, 760 So. 2d 89 (Fl a.

2000), that the Court did not intend to recede fromthe
Court’s previous cases holding that the failure to file wit-
ten reasons for inposing a departure sentence pursuant to a

negoti ated pl ea agreenment does not constitute reversible

error. _Maddox v.State, 760 So. 2d 89, 107 citing State v.
WIlliams, 667 So. 2d 191, 193-194 (Fla. 1996).

The defendant readily entered into a valid plea bargain
in which the State abandoned count five of the information,
and the defendant agreed to enter a no contest plea and be
sentenced to fifteen years on the felony count, with four and
a half years credit time served. The sentence inposed in the
defendant’s other crimnal case, circuit court case no. 91-
10995B was i nposed to run concurrently with the sentence
involved in the instant case. (R 210, 214, 215). Since the
failure to file witten reasons for departure is NOT fundanmen-
tal error where the defendant agreed to the inposition of the
departure sentence in the plea agreenent, pursuant to this
Court’s decision in Maddox, this Court should affirmthe

deci sion of the Third District Court of Appeal.



ARGUMENT

THE PETI TI ONER' S UPWARD DEPARTURE SENTENCE MUST BE
AFFI RVED WHERE THE TRI AL COURT’' S ALLEGED FAI LURE TO FI LE
WRI TTEN REASONS JUSTI FYlI NG THE UPWARD DEPARTURE FROM THE
SENTENCI NG GUI DELI NES WAS NOT PRESERVED FOR APPELLATE
REVI EW AND WHERE THE FAI LURE TO FI LE WRI TTEN REASONS TO
SUPPORT A DEPARTURE SENTENCE DOES NOT CONSTI TUTE A
PREJUDI Cl AL ERROR PURSUANT TO THI S COURT’ S DECI SI ON

| N MADDOX V. STATE, 760 So. 2d 89 (Fla. 2000).

Section 924.051(3), Section 924.051(4) Florida

Statutes (1999) and Florida Rule of Appellate Procedure 9.140
provide that a sentencing error can ONLY be heard on direct
appeal if the error was brought to the attention of the trial
court at the time of sentencing or by notion pursuant to
Florida Rule of Crimnal Procedure 3.800(b). It is undisputed
that the defendant failed to object with regard to the sen-
tence i nposed. Consequently the issue wasn't preserved for
appel l ate revi ew.

The Third District Court of Appeal appropriately affirnmed
t he defendant’s sentence given the fact that the issue was not
preserved and appropriately relied upon its’ earlier decision

in Weiss v. State, 720 So. 2d 1113 (Fla. 3d DCA 1998), review

granted, 729 So. 2d 396 (Fla. 1999), decision approved, 761

So. 2d 318 (Fla. 2000). In Weiss v. State, the Third District

Court of Appeal held that even where a technical error occurs,
it may not be made the basis of reversal under the operative

provi sions of the Crim nal Appeal Reform Act of 1996, Section

3



924. 051, Florida Statutes (Supp. 1996), which requires BOTH
preservation and harm

A departure sentence wasn't precluded in the instant case
as there is absolutely no requirenment that the defendant be
sentenced within the sentencing guidelines. As the Third

District Court of Appeal noted in Jordan v. State, 728 So. 2d

748 (Fla. 3d DCA 1998), decision approved 25 Fla. Law Weekly

S499 (Fla. June 22, 2000), “the phrase ‘pursuant to the sen-
tencing guidelines’ is a generic reference to all of the

provi sions of the guidelines which will allow upward depar -
tures where statutory or case law criteria are net.” ld. The
Court in Jordan, recognized that a prejudicial error is an
error in the trial court that harnfully affected the judgnent
or sentence. This Court and the Florida Legislature have both
concl uded that sentencing errors should be treated the sane as
other trial errors. As the Court in Jordan noted, where a
defendant fails to file a Rule 3.800(b) motion to correct a
sentencing error, the defendant is barred because the point
was not preserved. The point is also not deened to be one

whi ch woul d constitute fundamental error. The Court reasoned
that the entire point of the statutory and rule changes was to
require this type of claimto be presented in the first in-

stance in the trial court.



Even if this Court contends that the trial court erred in
not filing departure reasons, a review of the record indicates
that the error constituted no nore than nonprejudicial harm
|l ess error. In the instant case the defendant was sentenced to
life on count Il1. Count Il charged the defendant with arned
robbery pursuant to Sections 812.13 and 775.087, Florida
Statutes. A review of Section 812.13(2)(a) reveals that the
statutory maxi mum for the offense was for a termof years not
exceeding life inprisonment. This case, therefore, does not
i nvol ve an all eged sentencing error which is in excess of the
statutory maxi mum Clearly, even where the defendant has
pl eaded guilty, the trial court may not inpose a sentence

exceedi ng the statutory maxi num Mddox v. State, 760 So. 2d

at 101. Clearly patent and serious sentencing errors can be
corrected on direct appeal as fundanental error. 760 So. 2d
at 101. In the instant case, this Court isn't faced with an
unpreserved error which resulted in a sentence in excess of
the statutory maxi mum

In the instant case, defense counsel asked the court to
run the defendant’s sentence in counts two and three concur-
rent with the first count. He noted that the defendant was
al ready sentenced to a life sentence in count one. ( R 217).

Def ense counsel specifically noted that “a life sentence is



sufficient in this case.” (R 218). The Count noted that in
count one, the Court had already inposed a |life sentence
wi thout eligibility for parole for 25 years. The trial court
thereafter inposed a |ife sentence on count two, to run con-
secutive to the sentence in count one of the indictment. The
three year m ni num mandat ory sentence woul d al so run consecu-
tive to the sentence inposed. (R 218-219). As noted above,
the defendant failed to object to the sentence inposed.
Further review of the transcript reveals that the State
asked the Court to go above the guidelines because according
to the guideline score sheet, as to the first degree nurder,
there was no place for it to even be scored. (R 215). The
State reiterated that there were grounds to go above the
gui delines. (R 215). The State asked the Court to sentence
t he defendant to the maxi num on each offense and to make it
consecutive to the sentence which had al ready been i nposed.
The State argued that the sentence could be consecutive be-
cause there was evidence that the defendant conmtted a pre-
meditated first degree nurder. As to the robbery count, the
St ate asked that the sentence run consecutive to the 25-year
m ni rum mandat ory i nposed. So, the defendant woul d then have
28 years of m ninmum mandatory total. (R 216). Defense

counsel nerely asked the trial judge to run the sentence



concurrent since the defendant was already going to serve a
life sentence. (R 217). The State would respectfully submt
that there was NO need to file witten departure reasons,
where the trial court did not depart from accurate sentencing
gui delines. The prosecutor nmerely requested that the court
sentence the defendant to the maxi num on each offense. It is
clear that as the prosecutor pointed out, w thout objection,
the first degree nurder wasn't scored in forrmulating the
sentenci ng gui delines score sheet. (R 215).

The defendant readily entered into a valid plea bargain
in which the State abandoned count five of the informtion,
and the defendant agreed to enter a no contest plea and be
sentenced to 15 years on the felony count, with four and a
hal f years credit time served. The sentence inposed in case
no. 91-10995B was inposed to run concurrently with the sen-
tence involved in the instant case. (R 210, 214, 215).

In Maddox v. State, this Court distinguished between

departure sentences involving those sentences which involved a
negoti ated plea. This Court specifically stated that a valid
pl ea agreenent constitutes clear and convincing grounds for the
trial judge to inpose a departure sentence, citing to this

Court’'s earlier decision in State v. WIllians, 667 So. 2d 191,

193-194 (Fla. 1996).



I n Maddox, as noted above, this Court distinguished
bet ween those defendants who agreed to the inposition of a
departure sentence in a plea agreenent and those defendants,

who did not. In Collins v. State, 766 So. 2d 1009, 1010 (Fl a.

2000), this Court specifically stated as follows with regard
toits’ earlier ruling in Maddox: “We stated in Maddox that we
did not intend to recede from our previous cases hol ding that
the failure to file witten reasons for inposing a departure
sentence pursuant to a negoti ated plea agreenent does not
constitute reversible error.”

The defendant’s appeal does not fit into the narrow cl ass of
unpreserved sentencing errors which can be raised on direct
appeal as fundamental error as defined by this Court’s decision

in Maddox v. State. The failure to file witten reasons for

departure is NOT fundanmental error where the defendant agreed
to the inposition of the departure sentence in the plea agree-
ment .

This Court should affirmthe defendant’s judgment of conviction

and sent ence.



CONCLUSI ON

Based upon the authorities and argunments cited
herein, this Court should affirmthe Third District’s opinion

in Matchett v. State, 755 So. 2d 778 (Fla. 3d DCA 2000).
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