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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner's Statenment of the Case and

Facts for the purposes of this appeal.



SUMVARY OF THE ARGUNMENT

The Juvenile Division had no jurisdiction over Petitioner
once the State filed an information with the felony division,
and any actions taken by the juvenile court judge were a
nullity, void even in the absence of any objection fromthe

St at e.



ARGUMENT

WHETHER THE SECOND DI STRI CT COURT OF
APPEAL’ S DECI SION I N COTE V. STATE, 760 SO
2D 162 (FLA. 2D DCA 2000) EXPRESSLY AND

DI RECTLY CONFLI CTS WTH THE FI FTH DI STRI CT
COURT OF APPEAL’S DECISION IN N.T. V.

STATE, 682 SO. 2D 688 (FLA. 5™ DCA 1996) ON
THE SAME QUESTI ON OF LAW AS TO WHETHER
PROSECUTI ON AND PUNI SHVENT FOR BOTH

| NDI RECT CRI M NAL CONTEMPT IN THE CIRCU T
COURT, JUVENI LE DI VI SION, AND A VI OLATI ON
OF COMUNITY CONTROL IN THE CIRCU T COURT
CRI M NAL FELONY DI VI SI ON, BASED ON THE SAME
CONDUCT, VI OLATED CONSTI TUTI ONAL GUARANTEE
AGAI NST DOUBLE JEOPARDY WHERE THE JUVENI LE
COURT HAD NO JURI SDI CTI ON TO ACCEPT
PETI TI ONER' S PLEA BECAUSE PETI TI ONER HAD
PREVI OUSLY BEEN TRANSFERRED FOR PROSECUTI ON
TO ADULT FELONY COURT? (Restated by
Respondent)

Petitioner, a juvenile who was sixteen years old at the
time of the offense, was charged by the State in adult felony
court pursuant to F.S. 39.052(3)(a)5(b)(1996) with burglary of
a dwelling with assault or battery, a first degree felony
puni shable by life inprisonment (R 001). He entered a plea of
no contest to this charge (R 020) and the felony court,
pursuant to F.S. 39.059(1)(1996) elected to inpose juvenile
sanctions against Petitioner. Petitioner was sentenced in
adult felony court on Septenber 18, 1997 to juvenile
sanctions, including community control, and was ordered to

attend a |l evel 8 commtnment program as a condition thereof.



The Order of Comm tnent erroneously indicated that it was
entered in the juvenile division, and indicated that
Petitioner had entered a plea to a juvenile petition rather
than to a felony information filed in adult court (R 019-
030) .

On July 30, 1998, Petitioner violated the ternms of his
community control (R 044-045) and even though Petitioner had
been previously filed upon as an adult, an Order to Show Cause
was i ssued, apparently in error, by the Juvenile Division of
the Circuit Court (R 032). The State filed no charging
docunent in the Juvenile Division. Several other cases,
apparently not related to the instant case but all bearing
Juvenil e Division case nunbers, were also included with the
Order to Show Cause which was issued by the Juvenile Court on
August 3, 1998 (R 032). On August 6, 1998 a disposition
hearing was held and Petitioner entered pleas of guilty to al
charges, including the felony charge of violating his
community control. This plea was erroneously accepted by the
Juvenile Division judge (R 047), and Petitioner was
determned to be in contenpt of court and was sentenced to
fifteen days in detention (R 048- 052).

The State then filed a Petition for Violation of

Community Control on August 7, 1998 in the Fel ony Division.



Petitioner filed a notion to disn ss on doubl e jeopardy
grounds, asserting that he had al ready been charged wth
violating the terms of his comunity control by the Juvenile
Di vi sion, and that he had entered a plea to those charges and
had been sentenced by the Juvenile Division (R 065, 066). The
trial court denied this nmotion, finding that because
Petitioner had been filed on in adult court, the Juvenile

Di vision had no jurisdiction to accept a plea on a case
arising out of adult court (T. 106). Petitioner then entered a
plea to the violation, reserving his right to appeal the

di spositive notion to dism ss.

Petitioner appealed to the Second District Court of
Appeal . The Second District affirmed the trial court’s
actions, finding that the Juvenile Division had no divisional
jurisdiction to hear a felony case in the absence of an order
fromthe felony court transferring jurisdiction to the
Juvenile Division. The Second District stated:

“No court order transferring divisions
or consolidating the felony case with other
pendi ng juvenile cases was entered. W
conclude that the juvenile division was
wi t hout divisional authority jurisdiction
to act upon M. Cote’s alleged violations.
Jurisdiction of a court is frequently
i nvoked by statutory |law. Section 985. 201
Fl orida Statues (1997), confers in the
circuit courts exclusive origina
jurisdiction of proceedings ‘in which a

child is alleged to have commtted a
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del i nquent act or violation of |law.’' As
stated by our suprene court in State v.
Giffith, 675 So. 2d 911, 913 (Fla. 1996),
‘[t]he Juvenile Justice Act vests the
juvenile division with the exclusive
jurisdiction over all proceedings in which
a child allegedly violates the | aw unl ess

juvenile jurisdiction is waived.’ Here,
juvenile jurisdiction was wai ved because
the informati on agai nst M. Cote was
directly filed in the felony division.
Accordingly, the juvenile proceeding did
not cone within the specified grant of
jurisdictional authority awarded by section
985. 201, Florida Statutes (1997), see
Wllians v. State, 737 So. 2d 1141 (Fla. 4th
DCA 1999), nor could the parties confer
jurisdiction upon the court by stipulation
or by failure to object to its action, see
Wrley v. State, 396 So. 2d 1153 (Fla. 2d
DCA 1981). Although juvenile court and
crimnal court are divisions of the circuit
court, defense counsel cannot fail to
object to the juvenile court judge’'s
exerci se of authority and then, when the
client is convicted, seek a renedy |ater.
The trial court’s resources are not to be
consunmed in such a manner. See Giffith,
675 So. 2d at 913-914. Here, in fairness,
we nust al so point out that the error went
unnoticed by the State.

We conclude that the juvenile division
was w t hout divisional authority
jurisdiction to act upon M. Cote’s all eged
violations. therefore, the juvenile court
judge could not legally inpose sanctions,
and the constitutional prohibition against
doubl e jeopardy was not inplicated when the
fel ony division judge i nposed sentence.”

Cote v. State, 25 Fla. L. Weekly D676 (Fla. 2d DCA 2000) .

THI'S COURT S CONFLI CT JURI SDI CTI ON



Petitioner asserts that this Court has jurisdiction
because t he deci sion of the Second District in Cote conflicts

with the decision in NNT. v. State, 682 So. 2d 688 (Fla. 5th

DCA 1996). In N.T., the juvenil e defendant plead to having
conmmtted a delinquent act and was placed on comrmunity
control. When he subsequently violated the terns of that
conmmunity control, the trial court issued an Order to Show
Cause, and the State sinultaneously filed a Petition based on
the same facts, alleging that N.T. had violated the ternms of
his comunity control. At the hearing, N T. noved to dism ss
one of the two charges on the grounds of double jeopardy. The
trial court denied the nmotion, and N.T. was found to have
violated the terms of his community control, and was al so
found to be in contenpt of court for violating the trial
court’s Order. On appeal, the Fifth District concluded that
this was inproper:
“Here, the state contends that ... the

doubl e j eopardy cl ause does not bar

contenpt proceedi ngs against N.T. The State

suggests that section 39.0145, Florida

Statutes (1995), allows a trial court to

initiate contenpt proceedi ngs agai nst

juvenil es when sanctions for violating

conmmunity control are no |onger avail able

or appropriate. It is the state’ s view

that, by enacting this statute, the

| egi sl ature sought to prescribe cunulative

puni shnent for a single act...

In our view, this provision seeks to

ensure that trial judges consider
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alternative sanctions before placing
juveniles in secure detention facilities
for contenpt of court and in no way

aut hori zes the inposition of cunulative
puni shnents. Accordingly, we hold that

N. T.”s prosecution for contenpt of court
arising out of his violation of comunity
control is barred as violating the double

j eopardy clause. U.S. Const. Amend. V, Fla.
Const., Art. |. sec. 9.7

N.T. v. State, 682 So. 2d 688 at 690 (Fla. 5'" DCA 1996).

Plainly, the facts of N.T. are significantly different
fromthe facts of the present case. In N.T., the defendant was
faced with both an Order to Show Cause as well as a Petition
all eging violation of his community control, all filed within
the Juvenile Division, all arising out of the same facts. This
is not at all the issue which this Court is asked to resol ve;
were the only issue here the question of whether or not a
def endant in either juvenile or felony court faced with
contenpt of court and violation of comunity control based on
the sanme facts, the State would agree that one of the two
charges was inproperly brought. Rather, the issue to be
addressed here is whether the Juvenile Division retains
jurisdiction over a crimnal case once felony charges have
been filed and that case has been transferred to the felony
di vi sion. Consequently, the State would ask this Court to deny
Petitioner the relief that he seeks, on the grounds that the
i ssue presented in the present case does not conflict with the

8



holding in N.T.; the State does not dispute the application of
t he prohibition against double jeopardy in cases where the
trial court has proper jurisdiction over the charges before
it. N.T. fails to address the real issue here, which is the
guestion of whether the juvenile division retains jurisdiction
to the extent that it may inpose a sentence in a case which
has, by law, been transferred to felony court. It is the
State’'s position that the juvenile division has no authority
to consider a case under these circunmstances. Let us now turn
to the nmerits of Petitioner’s claim
MERI TS OF PETI TIONER S CLAI M
The Constitution of the State of Florida was anended in

1950 to permt the creation of the juvenile court. Article |
section 15(b) decl ares:

“When authorized by law, a child as therein

defi ned may be charged with a violation of

| aw as an act of delinquency instead of

crime and tried without a jury or other

requi renments applicable to crimnal cases.

Any child so charged shall, upon demand

made as provided by |law before a trial in a

juvenil e proceeding, be tried in an

appropriate court as an adult. A child

found deli nquent shall be disciplined as

provi ded by | aw (enphasis added).

This constitutional anmendnent left it up to the Florida

Legi slature to pass appropriate laws to govern the regul ation



of the juvenile system One aspect of the amendnent, however,
is inportant to our discussion. Plainly, the Florida
Constitution provides that where the appropriate “demand” has
been made, a child nmust (“shall”) be tried as an adult; the

Fl orida Constitution requires only that a proper demand be
made as provided by law. As we shall see, the applicable

provi sion which currently determ nes when a child is to be
treated as an adult requires only that when a child who has
conmtted a felony is at | east sixteen years of age, the State
may at that point elect to treat that child as an adult, and
file the case in the felony division. It is constitutionally
mandat ed, at this point, that the child shall be treated as an
adult. Let us now turn to the specific Iaws which govern the
prosecution of a child as an adult, and exam ne in nore detail
the rule regarding which court shall have jurisdiction over
that child s case.

The Legislature specifies in Florida Statute Section
26.012(2)(c) that the circuit court has jurisdiction over al
cases relating to juveniles. The circuit court has many
di vi sions, of course, including separate felony and juvenile
divisions. Florida Statute Section 39, and nore recently

Section 985, both govern the manner in which juveniles are
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prosecuted, and it is in these chapters where we shal
ascertain the procedure for prosecuting a child as an adult.

Chapter 985 of the Florida Statutes becane effective
Cct ober 1, 1997. Certain parts of 985 are applicable only to
cases where the crime involved was conmtted after the
effective date. It is the State’s position that certain other
parts of Chapter 985 are applicable to the instant case,
because Petitioner’s violation of community control did not
occur until after the effective date of Chapter 985. However,

i n an abundance of caution, let us first exam ne Chapter 39,
whi ch contains the | aw which was in effect at the tine the
substantive offence was comm tted.

Florida Statute Section 39.022 establishes the circuit
court’s exclusive jurisdiction over children charged with both
del i nquent acts and violations of law. The distinction between
the juvenile and felony divisions of the circuit court is
underscored by Section 39.022(b), which nmandates that where it
is determned at any tinme during the prosecution of any person
presuned to be an adult that said person was a child at the
time of the offense, that person’s case and all rel ated papers
are to be immediately transferred to the juvenile division.
Plainly, the legislature’s intent is to place a distinct wall

bet ween the felony and juvenile divisions, to the extent that
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even where prosecution of a charge has already comenced, the
case nust be transferred to the proper court once the
def endant’s juvenile status is established.

The specific statute governing transfer of a child out of
the juvenile division for felony prosecution is found in
Florida Statute Section 39.052(3)(1996). Under this
subsection, the State Attorney may file an information
charging a felony offense against any child who is at |east 16
years of age at the time the alleged offense was commtted; in
sone cases, direct filing as an adult is mandated. The record
bef ore us does not clearly indicate whether or not the State’s
decision to file an information in this case was nmandated or
not, but for the purposes of our analysis the distinction is
moot; it is not disputed that the State properly filed upon
the Petitioner as an adult, because he net the criteria for
permtting the State to do so. Mire inportantly, the statute
makes clear that once the information is filed, the case is to
be transferred to the felony division for prosecution, and
that child is henceforth to be treated in all respects as an
adult for any subsequent violations of state law. Florida
Statute Section 39.052(3)(5)(d)(1996). It is the State’s
position, based upon the statutory authority cited here, that

once the Petitioner’s case was transferred to felony division

12



of the circuit court for prosecution as an adult, the juvenile
di vi sion was divested of authority to rule on any aspect of
Petitioner’s case.

This Court has previously recogni zed the jurisdictional
di stinction between the juvenile and felony divisions of the

circuit court. In State v. Giffith, 675 So. 2d 911 (Fl a.

1996), this Court noted: “The Juvenile Justice Act vests the
juvenile division with exclusive jurisdiction over al
proceedings in which a child allegedly violates the |aw

unl ess, in conpliance with the Act, juvenile jurisdiction is
wai ved or the juvenile falls under a statutory exception.
Accordingly, in certain circunstances, children may be tried
as adults and exposed to adult sanctions.” |d at 913. It is
the State’s position that once the State filed an information
in the felony division, the Juvenile Division no | onger had
jurisdiction over any aspect of Petitioner’s case. Hence, even
t hough the Juvenile Division issued an Order to Show Cause
requiring Petitioner to appear, this action was done in error;
the Juvenile Clerk’s office should have transferred the case

i medi ately to the felony division, and the sitting juvenile
court judge, |ikew se, should have taken action to dism ss the
Order to Show Cause and transfer the case to the proper court

once it came before him In any event, regardl ess of the

13



conpound errors conmmtted by the Juvenile Division here, the
actions taken by that court were in fact a nullity despite the
fact that Petitioner entered an adm ssion to the Order,
because the Juvenile Division had no divisional authority
jurisdiction to act in Petitioner’s case.

The State’'s position is grounded on the fact that
jurisdiction over how and where a child is prosecuted is
strictly a matter of |egislation. Where the | egislature has
clearly dictated that once the State files an information in
the felony division that a juvenile is to be treated as an
adult thenceforth, it is clear that this | anguage is intended
to divest the juvenile division of any further jurisdiction
over that case. O significance is the legislature’ s then
newmy enacted Florida Statute Section 985.227(3) (1997), which
becane effective October 1, 1997:

(a) Once a child has been transferred for
crimnal prosecution pursuant to

i nformati on and has been found to have
commtted the presenting offense or a

| esser included offense, the child shall be
handl ed thereafter in every respect as if
an adult for any subsequent violation of
state | aw, unless the court inposes
juvenil e sanctions under s. 985.233.

(B) When a child is transferred for
crimnal prosecution as an adult, the court
shall immediately transfer and certify to
the appropriate court all preadjudicatory
cases that pertain to that child which are
pending in juvenile court, including, but

not limted to, all cases involving

14



of fenses that occur or are referred between

the date of transfer and sentencing in

adult court and all outstanding juvenile

di sposition orders. The juvenile court

shall make every effort to dispose of al

predi spositional cases and transfer those

cases to the adult court prior to adult

sentencing. It is the intent of the

Legislature to require all cases occurring

prior to the sentencing hearing in adult

court to be handled by the adult court for

final resolution with the original transfer

case.

Thi s subsection of Chapter 985 becane effective October

1, 1997, just a few weeks after Petitioner entered his plea to
t he substantive offenses. However, as opposed to certain other
subsecti ons of Chapter 985, this subsection became effective
regardl ess of the date of the substantive offense.
Consequently, the State would assert that it is controlling
over Petitioner’s case, and should have controlled the
procedures used by the Juvenile Division in handling
Petitioner’s case. Plainly, it was the Juvenile Division's
responsibility to transfer Petitioner’s file to the Fel ony
Di vision once the initial Petition alleging a violation of
Petitioner’s community control was filed with the clerk’s
office. The fact that this was not done, however, does not
give the Juvenile Division authority to take action to dispose

of Petitioner’s violation as a juvenile case. It makes no

sense for a juvenile who has been filed on as an adult to be

15



bounced back and forth between adult court and juvenile court,
merely because the paperwork has been filed in the wong

pl ace. Rather, it is the State’'s position that the Legislature
plainly intended for the juvenile's case to be handl ed
entirely by the Felony Division once an information has been
filed there. The | anguage of Section 985.227(3) makes this

pl ai n.

Petitioner may assert, however, that the Statute namkes an
exception for those cases where the adult court has elected to
i npose juvenile sanctions. The Statute does indicate that the
child is to be treated as an adult in all cases except where
the sentencing court inposes juvenile sanctions under s.
985.233. What is the nmeaning of this |language? It is the
State’s position that this |anguage is not intended to
authorize the re-transfer of the felony case back to the
Juvenile Division. Rather, it is intended to authorize the
treatment of the young felony offender as a juvenile for
sent enci ng purposes, and to allow the juvenile to have access
to the juvenile sanctions inmposed by the felony court. It does
not extend so far, however, as to authorize the Juvenile
Division to exercise authority over the case in the event of a

violation of the terms of the juvenile' s sentence.
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It is unfortunate that the Juvenile Division elected to
i ssue an Order to Show Cause on a case which had al ready been
transferred to the felony division, and it is simlarly
unfortunate that Petitioner was brought into the Juvenile
Di vi sion court and entered an adni ssion to the charge.
However, as this Court has previously held, where there is no
statutory authority giving the Juvenile Division jurisdiction
to accept the plea, the actions of the Juvenile Division judge

are a nullity. Lisak v. State, 433 So. 2d 487 (Fla. 1983). In

Lisak, the juvenile defendant, who was facing a capital
fel ony, entered a plea which was accepted by the juvenile
division judge. Florida |aw at that time prohibited the
hol di ng of an adjudicatory hearing until twenty one days after
the child s arrest, unless the State filed a waiver. The
pur pose of the waiting period was to give the State an
opportunity to present the case to a grand jury for
i ndictnent. This Court concluded that the juvenile judge’s
acceptance of the plea was a nullity. Because the statute
plainly prohibited it, the court had no jurisdictional
authority to accept a plea under those circunstances.

The other significance of Lisak is the fact that the
State did not voice any objection to the trial court’s

accepting the plea. Nevertheless, this Court concluded that
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even in absence of any objection fromthe State, the act of
accepting a plea was, in fact, of no consequence where the
court had no jurisdiction to do so. Just as the Florida
Constitution grants the Legislature the authority to make | aws
governi ng how and where a juvenile accused of delinquent acts
may be treated as an adult, the Legislature has determ ned
that once the State files an information in felony court
charging that juvenile with violating the law, the juvenile is
thereafter to be treated as an adult; the juvenile division no
| onger has any jurisdiction to rule over any aspect of the
case. Once jurisdiction has been transferred fromthe juvenile
division to the felony division, it is inproper for the
juvenile division to attenpt to inpose sancti ons agai nst that
def endant, even where the felony court has inposed juvenile
sanctions; jurisdiction remains with the felony division.

Appel  ant asserts that because the State failed to voice
any objection to the proceedings below, that the State has
t herefore wai ved any right to conplain. However, this Court
has previously recognized that the rulings of the juvenile
court acting at a time when it has no jurisdiction to act, are
void; its actions are a nullity, void even in the absence of
obj ection. Lisak, supra. Plainly, the authority of the trial

court in the area of juvenile law is governed by the | aws
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enacted by the Legislature. There is no common |law right to
special treatnent just because one is a juvenile offender. The
Legi sl ature has | ong recogni zed the State’'s authority to
prosecute certain juvenile offenders as adults, and it nakes
little sense to conclude that the juvenile division retains
concurrent jurisdiction with the felony division over such
cases.

Instead, it is nore logical to conclude that once a
juvenile offender’s case is transferred to the felony
di vision, the sentencing court retains jurisdiction over its
own cases. There is statutory authority for this concl usion.
In Florida Statute 985.228, enacted October 1 of 1997,
subsections (4) and (5) both state in effect, that whether or
not the sentencing court decides to w thhold adjudication, the
court “shall thereafter have full authority under this chapter
to deal with the child as adjudicated.” 1ndeed, the O der of
Comm t nent signed by the trial judge contains simlar
| anguage- “the Court retains authority over the discharge of
the child fromcommtnment...” (R 030). The State woul d
suggest that this |anguage is neant to provide the sentencing
court, whether that court is in the Juvenile or Felony
Di vision, authority to continue exercising jurisdiction over

the juvenile offender’s case; if the case has been transferred
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to the Felony Division, it is the Felony Division that retains
jurisdiction, and not the Juvenile Division.

In conclusion, the State would assert that the Juvenile
Di vi sion had no authority or jurisdiction to issue an Order to
Show Cause, as there was nothing in the Juvenile Division from
whi ch such an Order could issue. In the absence of
jurisdiction, the juvenile division had no authority to accept
an adm ssion fromthe Petitioner. The fact that it did so is
of no consequence, is a nullity, and void even in the absence
of any objection fromthe State. This Court should therefore

affirmthe Second District’s deci sion.
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CONCLUSI ON

VWHEREFORE t hi s Honorabl e Court should affirm the deci sion

of the trial court and the Second District Court of Appeal.
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