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PRELI M NARY STATENMENT

The Florida Public Defender Association is conmposed of the
twenty elected Florida Public Defenders, 1147 appointed
assi stant public defenders and support staff. The Association
is concerned with matters of interest to Public Defenders as
wel |l as those which affect the adm nistration of justice at the
appellate level. The Florida Public Defender Association, Inc.
believes that the indigent, nentally ill patients’ right to
appel late counsel is a critical statew de issue.

This brief is also being submtted on a disk in WrdPerfect
format.

SUMVARY OF THE CASE AND FACTS

Rul e 9. 370 FI . R. App. P. does not specifically address summary

of case and facts. However, Ciba-Geiqy Ltd. v. Fish Peddler

Inc., 683 So. 2d 522 (App. 4 Dist. 1996), suggests that am cus
briefs should, inthe interest of brevity, not contain statenent
of the case or facts, but rather should get right to the
addi tional information which the am cus believes will assist the
court.

SUMVARY OF THE ARGUNMENT

The Brief of Petitioner onthe Merits rightly suggests that
the distinction, made by the First District Court of Appeals, of

where the right to counsel enmanates from is wthout a



di fference. As the petitioner suggests due process and
fundanental fairness requires that the appellate court review
the record to deternmine if the comm tnment decision was proper.
The | egislature pursuant to Chapter 394 FS, has mandated the
right to counsel (specifically the public defender) in
comm t ment hearings and the appellate court cannot elim nate or
repeal this right, nor can the appellate court require self-
representation froma nentally ill patient whose liberty is at
st ake.

The standard outlined in Petitioner’s Brief is correct. The
standard of review is de novo, since this case involves only a
gquestion of | aw.

VWhen a liberty interest is involved, the right to counsel
is mandated. First, through Chapter 394 FS itself, next through
Chapter 27 FS, regarding the appoi ntnment of the Public Defender

and last by virtue of the Courts. See generally In re Beverly

342 So.2d 481 (Fla. 1977).
When court - appoi nted counsel finds no neritorious issue for

appeal , appellate review pursuant to Anders V. California, 386

U.S. 738 (1967), is not only proper but necessary. If the
appel l ate court refuses to independently review the record, as
it has done in this cause, the right to access to the courts is

denied, the patient is deprived of the right to appellate



counsel and the right to meani ngful appellate review becones a
fiction.

The First District Court of Appeal determned that |ike
term nation of parental rights, a civil comm tnment proceeding is
civil in nature and not subject to full Anders review The
di stinction between “full” as opposed to “limted” Anders review
is the difference between an i ndependent revi ew and no revi ew at
all, dependi ng on whether the patient has filed or is capabl e of
filing a pro se brief.

The civil versus crimnal distinction also fall short. The
First District finds that, since this type of proceeding is
civil in nature, it does not require a full review This court
must recognize that the liberty interest of a nentally ill
patient is based on the parens patriae doctrine and therefore
granting full review is the only nmethod to guarantee patients
all the rights to which they are entitled. For the court to
conclude that a nmentally ill patient meets the criteria set
forth in Chapter 394 for involuntary hospitalization the court
must find that the individual |acks sufficient capacity to act
for thenselves. The subject of an involuntary conmm tnment
proceedi ng has the right to effective assistance of counsel at
all significant stages of the comm tnment process.

The question of where the right to counsel, in a civil



conm tment case, enmmnates is superfluous. Vet her it arises

fromthe due process clause or fromthe sixth amendnment right to

counsel is an erroneous distinction. Whet her this cause is
civil in nature or crimnal in nature is fallacious. The
paramount issue is the result of the comnmtnment. And that is

deprivation of |iberty.

Rat her than reargue those issues addressed in the
Petitioners brief on the nmerits, this amcus curiae brief wll
only address those issues which require further el aboration or

t hose issues not fully raised.



ARGUNMENT |

THE FI RST DI STRI CT ERRED | N HOLDI NG THAT THE
ANDERS PROCEDURE DOES NOT APPLY TO AN APPEAL
FROM AN ORDER OF | NVOLUNTARY HOSPI TALI ZATI ON.
The decision of the First District effectively elimnates
the right to appellate review for patients subjected to

i nvol untary hospitalization. The First District’s reliance on

Ostrum V. Departnent of Health and Rehabilitative Services, 663

So.2d 1359 (Fla. 4" DCA 1995), is misplaced. It presunes that
the right to appellate reviewin crimnal cases arises fromthe
sixth amendnment. The right to appeal is also grounded in the
due process clause of the fourteenth amendnment not just the

si xth amendnment right to counsel. Martinez V. Court of Appea

of California, 528 U S. 152, 120 S.Ct. 684, 145 L.Ed.2d 597

(2000), finds that the right to appeal in crimnal cases arises
fromthe due process clause and not the sixth anendnment right to
counsel . The First District’s opinion mde a distinction between
the right to counsel arising from the due process clause,
thereby limting the right to appellate review. The effect is
the denial of the right to appellate review, in cases where
court-appointed counsel files a “no-nerit brief.” However, the
di stinction between where the right arises is a distinction
wi thout a difference. When ones liberty is at stake, the right

to counsel and the right to appeal is fundanmental.






A THE RI GHT TO APPELLATE REVI EW OF THE ORDER
FLOAS FROM THE DUE PROCESS CLAUSES OF THE
FLORI DA AND FEDERAL CONSTI TUTI ONS.
The right to appeal and the right to counsel on appeal flow

from the due process clause of the Fourteenth Anmendnent.

Martinez V. Court of Appeal of California, 528 U. S. 152, 120

S.Ct. 684, 145 L.Ed.2d 597 (2000), finds that the right to
appeal in crimnal cases also arises fromthe due process cl ause
not just the sixth amendnment right to counsel. According to the
Suprene Court’s rational e in Marti nez, t here IS no
constitutional right to proceed wi thout counsel on appeal.

The right to self-representation granted in Faretta V.

California, 422 U S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975)

does not apply to crim nal defendants on appeal. However, the
First District in this case has mnmandated just that. By
requiring a nentally ill patient to proceed pro se, the Court,

in effect, has mandated sel f-representation. Mandating that the
pati ent proceed pro se, would require a full evidentiary hearing
pursuant to Faretta. At the hearing the court would have to
determ ne the patient’s ability to act pro se. If this procedure
is upheld, denial of the right to counsel as well as access to
the court will be profound. A nmentally ill patient, by virtue of
t he proceedi ngs against them is likely incapable of providing
a pro se brief to the Court. Therefore, the necessity of a full

7



Anders review i s apparent.

Liebman v State, 555 So.2d 1242 (Fl a. App. 4" Dist. 1989),

suggests that the District Court of Appeal in holding that a
hearing officer my constitutionally conduct a hearing for
continued i nvoluntary hospitalization placenment after a circuit
court has made initial placenment determ nation nmade a finding
t hat the adequate remedy in these hearings was on pl enary appeal
of any final order of continued hospitalization placenent. The
courts finding were absolute as to the right to appellate
revi ew. The Public Defenders represent the majority of
patients in continued commtment hearings, by the First

District’s ruling, only those who can afford private counsel

will be afforded appellate rights and the right to counsel on
appeal . This disparate treatment of simlarly situated
i ndividuals constitutes a denial of equal protection. Thi s

court held in Shuman V. State, 358 So.2d 1333 (Fla. 1978), that
once a state has chosen to establish an avenue of appellate
review for continued involuntary hospitalization, indigent
patients nust be afforded review commensurate to that avail able
to noni ndi gents. The rationale behind Anders was to create
equal protection for indigents involved in the appellate

process.



B. THE STATUTORY RIGHT TO APPO NTMENT OF THE
PUBLI C DEFENDER CREATES A HYBRI D
CRI M NAL/ CI VI L PROCEEDI NG RATHER THAN CI VI L.

The right to counsel when liberty is being curtailed is a
fundanmental right which extends beyond the bounds of civil or
crimnal. CHAPTER 394 FS

Chapt er 394 requires the appointnment of counsel ,
(specifically the public defender), “within 1 court working day
after the filing of a petition for involuntary placenent.”
Furthernmore, the clerk of the court is directed to “i nmedi ately
notify the public defender of such appointnment.” The
| egi slature by virtue of chapter 394, has provided the right to
counsel for any individuals who is subjected to a loss of
liberty by virtue of a civil conm tnment proceeding. Wth regard
to continued involuntary placenment, the state provides that:
“unl ess the patient is otherwi se represented or is ineligible,
he or she shall be represented at the hearing on the petition
for continued involuntary placenent by the public defender of
the circuit in which the facility is |located.” These provisions
express a clear legislative intent to provide |egal counsel for
all persons subjected to involuntary comm tment proceedings. In
the | ast expression of legislative will, the right to waive such

a hearing was renoved and a hearing was mandated for each and

every patient who continues to be subjected to involuntary



pl acenment .

The individuals who are subject to this type of proceeding
are considered to be nmentally ill. The term is defined in
section 394.455(18) FS ““Mental illness” neans an inpairnment of
the nmental or enotional processes that exercise conscious
control of one's actions or of the ability to perceive or
understand reality, which inpairnment substantially interferes
with a person’s ability to neet the ordinary demands of |iving,
regardl ess of etiology.”

Section 394.453 FS outlines the | egislative intent, finding
that individual dignity and human rights are guaranteed to all
people who are admtted to nmental health facilities or who are
bei ng held under s. 394.464 FS

Section 394.459 (1) FS outline the rights of patients
pursuant to this act. “A person who is receiving treatment for
mental illness in a facility shall not be deprived of any
constitutional rights. However, if such a person is adjudicated
i ncapacitated, his or her rights my be limted to the sane
extent the rights of any incapacitated person are limted by
I aw. ” The right to counsel and the right to access to the
courts may not be limted.

The guarantees provided by the | egislature are fundanent al

in nature and require that the nentally ill patient be afforded

10



nore rights rather than | ess.
CHAPTER 27 FS

Section 27.51 FS, identifies the persons the Public Defender
must represent. This section provides that “the Public Defender
shal | represent, w thout additional conpensati on, any person who
is determined by the court to be indigent as provided in S
27.52 and who is: sought by petition filed in such court to be
involuntarily placed as a nentally ill person . . . 7 The
publ i c defender, by design represents only those individuals who
cannot afford to hire private counsel and who are confronted
with | oss of liberty. |In fact, the public defender is precluded
fromrepresenting individuals when the court files an order of
no inprisonment. By definition the public defender represents
only those individuals who face a | oss of |iberty.

The liberty interest, as well as the appointnent of the

public defender, creates a hybrid crimnal/civil proceeding. |If
Chapter 394 were shown to be punitive in nature, it would
clearly be a crimnal proceeding, however, the civil (non-

punitive) nature of the proceedi ng has been undi sputed by the

courts. In defining the involuntary conmm tnent proceeding as
“civil,” the courts have extended additional rights and
privileged not afforded to other civil proceedings. In Shuman

V. State, 358 So.2d 1333 (Fla.1978), the court held that those

11



who have been involuntarily conmtted to a nmental institution
recei ve equal protection and due process just as those who are
committed to a correctional institution. The fact that ones
liberty is being curtailed is the decisive factor, and the
guaranteed right to effective assistance of counsel extends far
beyond ot her civil proceedings. Due process of law requires
ef fective assistance of counsel. It is well settled that the
seriousness of the deprivation of |iberty which occurs when one
is subject to involuntary placenment cannot be acconplished
wi t hout procedural due process.

CONCLUSI ON

Based upon the argunents presented here, the petitioner
respectfully asks this Court to hold that the procedures of

Anders V. California apply to appellate review of an involuntary

comm t nent order.

Respectfully subm tted,

FLORI DA PUBLI C DEFENDER
ASSOCI ATI ON, | NC.

JULI ANNE M HOLT
PUBLI C DEFENDER
THI RTEENTH JUDI CI AL CI RCUI T

MARCI A PERLI N
ASSI STANT PUBLI C DEFENDER
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