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SUMVARY OF ARGUMENT

Poi nt one. The Ryce Act is nore punitive than the Kansas

schenme at issue in Kansas v. Hendricks; even if it were not,

this court should hold as a matter of state |law that the Act
vi ol ates doubl e jeopardy and ex post facto protections.

Point two. This court should depart fromln re Beverly,

342 So. 2d 481 (Fla. 1977),and hold that the beyond a reason-
abl e doubt standard applies in Ryce Act trials. The State’'s
proposed definition of “likely to reoffend” as nmeaning “unabl e
to control one’s conduct” should be accepted and made nmanda-
tory on the trial courts.

Point three. The State failed to show that |ong-term

predi cti ons of how non-psychotic individuals will act are
reliable or that they are regularly nmade outside the forensic
context. If they are not nade outside the forensic context the
fact that they are based on “pure opinion” does not justify
their adm ssibility.

Poi nt four. The fact that alleged sexually violent preda-
tors are allegedly highly dangerous justifies differences in
their treatnment once hospitalized, but does not justify dif-
ferences in the courts’ procedure in deciding whether to
institutionalize them Failure to consider less restrictive

alternatives in Baker Act cases but not Ryce Act cases vVio-



| at es equal protection.



ARGUMENT
PO NT ONE

N REPLY: THI S COURT SHOULD ANSWER THE
FI RST AND SECOND CERTI FI ED QUESTI ONS | N
THE AFFI RMATI VE (THE RYCE ACT, ON ITS
FACE AND AS APPLIED IN TH S CASE, VIO
LATES

CONSTI TUTI ONAL PROTECTI ONS AGAI NST DOU-
BLE JEOPARDY AND EX POST FACTO LAWS.)

The State urges this court to follow Kansas v. Hendri cks,

521 U.S. 346, 117 S. C. 2072, 138 L. Ed. 2d 501 (1997),

suggesting that Hendricks had a predecessor in Baxstromv.

Heral d, 383 U. S. 107 (1966), “where the Court had expressly
recogni zed that ‘civil commtnent could follow the expiration
of a prison termw thout offending double jeopardy princi-
ples.”” (State’s brief (SB) at 14-15) Baxstromin fact deals
only with an equal protection issue; it holds only that New
York violated the right to equal protection when it trans-
ferred a crimnal defendant, at the end of his sentence, to
civil comm tnment without providing himwth procedural
protections that New York provided all other civil conmttees.
The Court held in Hendricks that the Kansas post-sentence
comm t mrent schenme does not violate either double jeopardy or
ex post facto protections because it is not so punitive that
it should be deemed an extension of the original prosecution.

Petitioner’s position is that Florida's prosecuting authori -



ties patently are using civil commtnent nerely as a neans
toward the end of extending sex offenders’ incarceration. The

respondents in Tanguay v. State, 2001 W. 127740 (Fla. 2d DCA

Feb. 16, 2001), Kinder v. State, 2000 W. 1800574 (Fla. 2d DCA

Dec. 8, 2000), rev. granted no. SCO01-37 (Fla. 2001), and State

v. Brewer, 767 So. 2d 1249, n.1 (Fla. 5'" DCA 2000), were al
hel d past the end of their prison sentences, in violation of
the Ryce Act’'s ternms, so that they could be evaluated to

det erm ne whet her they have a nental problemthat qualifies
them for commtnent. A diagnosis of “antisocial personality

di sorder” has been used in this case and in State v. Jones, 25

Fla. L. Weekly D1227 (Fla. 1st DCA 2000), to hold the respon-
dents in custody | ong past the end of their prison sentences;

that “disorder,” as noted in Foucha v. lLouisiana, 504 U S. 71,

112 S. Ct. 1780, 1782, 118 L. Ed. 2d 437 (1992), and in People

v. Hubbart, 81 Cal. Rptr. 2d 492, 519-20 (Cal. 1999)

(Werdegar, J., concurring), and as acknow edged by Dr.

McClaren in his testinony in this case, is not treatable.l

1Accord Friedland, On Treatnent, Punishnment and the Civil
Comm tnent of Sex Offenders, 70 U. Colo. L. Rev. 73, 109 at
n. 220, 112 at n.235, 117 at nn. 254-56 (1999); Schopp, Expert
Testinony and Professional Judgnent:Psychol ogi cal Expertise
and Commitnent as a Sexual Predator after Hendricks, 5 Psy-
chol ogy, Public Policy & Law 120, 140 at n.113, 1560 at nn.
157-59 (1999); Wettstein, A Psychiatric Perspective on WAsh-
ington’s Sexually Violent Predators Statute, 15 U Puget Sound
L. Rev. 597, n.60 and acconpanying text (1992).
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Judge Bl ue of the Second DCA was disturbed by the facts of

Watrous v. State, 2001 W 219982 (Fla. 2d DCA March 7, 2001):

the fact that the State [after a

success-ful post-conviction notion] of-

fered M. Watrous a sentence that was

one-third of the sentence he received

after trial ... coupled with the fact

that the sane state attorney’'s office

filed a commtnent petition against him

only twenty-five days |later, give the

appearance that the State is using the

Act to extend M. WAtrous’ punishnent

after agreeing to an inappropriately

| eni ent sentence.
2001 W 219982 *5 (Blue, J., concurring [with the court’s
decision to allow the plea to be withdrawn as involuntary.])
Respondents awaiting their Ryce Act trials, if they do not
consent to treatnment pending trial, are housed within the
perinmeters of South Bay Correctional Institution. State v.
Jackson, 2001 WL 256280 (Fla. 2d DCA March 16, 2001); Amador
v. State, 766 So. 2d 1061, n.1 (Fla. 4'" DCA 2000). The Depart -
ment of Children and Fam |lies (DCF) has not enacted any adm n-
istrative procedures for those respondents to chall enge
whet her that placenment is an “appropriate secure facility” as

requi red by the Act, although the Legislature has directed DCF

to do so. Jackson. The prosecutor in Pedroza v. State, 773 So.

2d 639 (Fla. 5'" DCA 2000), urged jurors to find M. Pedroza

“l'ikely” to reoffend although a State witness had pegged the



probability at 12% because they would feel “pretty scar[ed]”
and likely to die if they were told a cancer gave thema 12%
probability of doing so. 773 So. 2d at 640, n.3. Judge Harris
of the Fifth DCA has noted that

[ @] not her indication that the procedure
is punitive is that the statute does not
permt a less restrictive alternative to
total confinenment. “Not all sex preda-
tors present the sane | evel of danger,
nor do they require identical treatnent
condi tions.”

State v. Brewer, 767 So. 2d 1249, 1253 (Fla. 5th DCA 2000)

(Harris, J., concurring specially, quoting In re Young, 857 P.

2d 989 (Wash. 1993).)

The State argues, and the District Court held, that due
process is satisfied because under the Ryce Act juries nust
find that “control, care and treatnent” is necessary before
voting for commtnment. As a practical matter counsel cannot
argue to juries in these cases that some conbi nati on of
conmmunity controls nore onerous than probation but | ess oner-
ous than incarceration — e.g., electronic nonitoring, inten-
sive outpatient treatnment, daily hone checks - is appropriate,

because the Act does not permt the courts to inpose any such
conbi nati on of |esser controls. The fact that defense counsel

can point to the fact his client is on probation or, in sone



cases, conditional rel ease,? does not cure the punitive intent
and effect of precluding the Circuit Courts, and juries, from
consi dering anything but an all-or-nothing disposition in
t hese cases.

The State relies on a bulletin issued by the Departnent
of Corrections (DOC) to establish that sex offenders receive
treatment in Florida prisons. (Appendix to SB at 19-25) Ac-
cording to that docunment prisoners are placed on a waiting
list until the end of their sentence approaches (p. 20, para.
11C), they are then treated for about 20 hours (p. 22, para.
11 D), and since prisoners “can only |learn so nmuch from behi nd
bars about how to |live responsibly within the community,” DOC
enphasi zes the need for nore treatnent after release. (P. 21-
22, para. A That nodest program neither replaces the Mentally
Di sordered Sex Of fender program abolished by the Legislature
in 1991 nor undercuts Judge Harris’s insight that

[t]o delay the process by which treat-

ment is provided to one whomthe State
believes is in need of specialized

2Conditional release will apply to few individuals who are
subject to the Ryce Act. DOC does not award basic gain tine to sex
batterers convicted after 1992, and does not award incentive gain
time to sex offenders convicted after 1996. See McArthur v. State,
730 So. 2d 333 (Fla. 5'" DCA 1999); Gwng v. Singletary, 683 So. 2d
109 (Fla. 1996). Conditional release applies only to offenders
convicted after 1988 and entails mandatory sex offender counseling
only for offenders convicted after 1995. Section 947.1405(2)(a),
(7)(a), Florida Statutes.




treatnment before he can be returned to
society until short-ly before he is
schedul ed to be rel eased fromincarcera-
tion so that continued confinement wll
be necessary in order to receive treat-
ment seens clearly to be punishnment. If
retribution is not the reason, why is

t he prisoner not evaluated and, if found
appropriate, transferred to a proper
hospital setting and enrolled in a
treatment program i nmedi ately upon his
conviction so that he may well be ready
for release back into the community, no
| onger a threat to the public, as soon
as he has “paid his debt to society?”

Brewer, supra, 773 So. 2d at 1253 (Harris, J., concurring).

Accord In re Sanmuelson, 727 N. E. 2d 228, 238-39 (IIl. 2000)

(Heiple, J., dissenting); State v. Post, 541 N.W 2d 115, 140-

41 (Ws. 1995) (Abrahanmson, J., dissenting); In re Young, 857

P. 2d 989, 1024-25 (Wash. 1993) (Johnson, Utter, and Smth,
JJ., dissenting).

The State al so argues that sexually violent predator
acts (SVP acts) serve no deterrent purpose, and therefore are
not punitive, because the people they apply to “suffe[r] from
a ‘nmental abnormality’ or a ‘personality disorder’ that pre-
vents them from exerci sing adequate control over their behav-
ior [and are therefore] unlikely to be deterred by the threat

of confinenent.” (SB at 17, citing Kansas v. Hendricks, 521

U S. at 362-63.) That argunent is, of course, inconsistent



with the State’s due-process-related argunment that SVP acts do

not require a show ng that respondents cannot control their

conduct, and that such a requirenmnent would “inpose an i npossi -
bl e burden on the State.” (SB at 35-37; see infra.) Mre
inportantly, as Judge Harris states,

Hendri cks did not discuss the penal
goal s of incapacitation and rehabilita-
tion.... The Jimy Ryce Act is designed
to neet civilly the incapacitation and
rehabilitation functions of crimnal
sentenci ng wi t hout providing the
constitutional protections which go
hand-in-hand with the crimnal renedy.
kkkkhkhkkhkhkkhkhkkikhkkhkhkkhhkkhkhkhkkkhkkhkkk
Keepi ng sexual predators behind bars so
t hey cannot commt additional acts is a
popul ar position. It is a “feel good”
position. But we as judges are not in
the “feel good” business and there are
ti mes when we nust throw our bodies
agai nst popul ar positions.
Constitutional truths are blurred by...
extraordinarily evil acts... and
constitutional principles are sacrificed
to assure that these people are unable
to repeat such acts in the future. Do
you feel how slippery the slope has be-
come?

Brewer, supra, 773 So. 2d at 1253, 1256 (Harris, J., concur-

ring). Judges Harris and Blue, have correctly concl uded that
Ryce Act comm tnment unconstitutionally extends puni shnment and

serves as preventive detention. See Brewer and Watrous, supra,

2001 W *7. Justice Heiple of the Illinois Supreme Court,



Justice Abrahanson of the Wsconsin Suprene Court, and Jus-
tices Johnson, Utter, and Smth of the WAshington Suprene
Court have reached the same conclusion. This court should
adopt the concl usi ons courageously voiced by those judges, and
answer the first and second certified questions in the affir-
mat i ve.
PO NT TWO

I N REPLY: THI S COURT SHOULD ANSWER

THE THI RD CERTI FI ED QUESTI ON I N THE

AFFI RMATI VE (THE RYCE ACT, ON I TS FACE

AND AS APPLIED IN THI'S CASE, VI OLATES
DUE PROCESS. )

A. Substantive due process.

As to the burden of proof, the petitioner acknow edges

that this court held in In re Beverly, 342 So. 2d 481, 488

(Fla. 1977), that all civil commtnment actions in Florida
woul d be governed by the clear and convinci ng standard of
proof.3

Beverly arose in the non-jury Baker Act context; Florida |aw

SAs to preservation of the burden-of-proof issue, the Ryce Act’s
failure to require the beyond-a-reasonabl e-doubt standard was all uded
toin the trial court. (R 330) Petitioner acknow edges that he has
not actively pursued the burden-of-proof issue before this tine.
Petitioner submts, however, that the State’s non-preservation
argunments as to the other issues raised in this case should be
di sregarded; the argunents now made regardi ng substantive due process
(except for the burden-of-proof point), double jeopardy, ex post
facto | aws, and equal protection of the laws are closely conceptually
related to, if not precisely identical to, argunments which have been
made since the trial court level in this case.

10



in 1977 did not contenplate jury trials in civil commtnent
cases. Assigning a burden of proof both indicates to juries
the relative inportance attached to their decision, and all o-
cates between the parties the risk of a wong decision

Addi ngton v. Texas, 441 U. S. 418, 99 S. Ct. 1804, 1808, 60 L.

Ed. 2d 323 (1979). The Court in Addington chose the clear and
convi nci ng standard as appropriate for civil commtnents
because “the concern of famly and friends generally wll
provi de conti nuous opportunities for an erroneous comm t nent
to be corrected.” 99 S. Ct. at 1811. In reviews of Ryce Act
comm tnents, the burden is on the commtted person to show
probabl e cause to believe he is no |l onger a danger to the
public, and successive petitions for rel ease are presuned
meritless. 88394.918, 394.920, Florida Statutes. “Continuous
opportunities” for correction of Ryce Act comm tnment orders
can thus not be said to exist. Justice Werdegar of the Cali-
fornia Supreme Court has pointed out that SVP actions, to the
extent they are based on a diagnosis of antisocial personality
di sor der,

al l ege an abnormality which “only traces, in circular fashion,

back to th[e respondent’s] conduct.” Hubbart v. Superior

Court, 81 Cal. Rptr. 2d 492, 519 (Cal. 1999) (Werdegar, J.,

concurring.) See also Watrous v. State, 2001 W 219982, *5,

11



n.8 (Fla. 2d DCA March 7, 2001) (Blue, J., concurring) (Ryce
eval uati ons appear to be based on facts of crines rather than
meani ngf ul eval uati on of respondent’s nental state.) Since SVP
actions in many cases may allege primarily factual matters,

t he beyond a reasonabl e doubt burden is appropriate. See

Addi ngt on, supra, 99 S. Ct. at 1811.

B. Vagueness.

The definition of “nmental abnormality” that appears in the
SVP acts has been criticized as circular not only by Judge Sharp
of the Fifth DCA and by the academi c authorities cited in the
initial brief at 35, but also by dissenting Justices in State v.

Post, supra, 541 N.W 2d 115, 143-45 (Ws. 1995) (Abrahanson,

J., dissenting) and in In re Young, supra, 857 P. 2d 989, 1021-

22 (Wash. 1993) (Johnson, Utter and Smth, dissenting). This
court shoul d adopt the sound | ogic of those opinions.

As to the definition of “likely,” the State argues that
Hendri cks does not stand for a rule that SVP acts apply only to
persons who are unable to control their conduct (SB at 35-37);
that such a rule would “inpose an inpossible burden on the
State, as nental health professionals can not provide opinions
as to whether a person is utterly unable to control inpulses;”
(SB at 37) and that “[nmlental health professionals have not

established, |let alone agreed, that deviant sexual urges are

12



irresistible inpulses.” (SB at n.23) As noted above, that
argunment i s altogether inconsistent with the doubl e jeopardy and
ex post facto-related argunment that
SVP acts are not intended to deter, and therefore clearly not
punitive, since the popul ation affected i s i ncapabl e of wei ghi ng
the risks of its actions.

The State argues that the petitioner did not preserve for

review his position that In re the Matter of Leon G, 2001 W

125844 (Ariz. App. February 15, 2001), In the Matter of Care and

Treatnment of Crane, 2000 W 966703 (Kan. 2000), and ln re

Li nehan, 594 N.W 2d 867 (M nn. 1999) set out a correct reading

of Kansas v. Hendricks. All of those cases post-date the trial

in this case but nevertheless are clearly correct in holding
that the Hendricks by its terms is limted to those respondents
who cannot control their actions. The State suggests that
Florida s statutory definition of nental
abnormality incorporates the concept of
volitional inmpairment: “a nmental condition
affecting a person’s...volitional capacity
whi ch predi sposes the person....” Fla.
Stat. 8394.912(5).
SB at 36, n.22. The petitioner accepts that proposed
interpretation of the Ryce Act and submts that this court

shoul d make it universal, by construing the Act as requiring the

State to show in every case that the respondent |acks the

13



capacity to control his conduct. That constructi on woul d nandat e
a new trial in this case, since the instructions given to the
jury did not make that neaning of the Act clear; a newtrial is
particularly called for in this case since the respondent’s
expert expressly testified that M. Wsterheide is able to
control his conduct. The State’'s proposed construction, if
adopted by this court, would be binding on the federal courts.

See M nnesota ex rel. Pearson v. Probate Court of Ranmsay County,

309 U.S. 270, 60 S. Ct. 523, 525, 84 L. Ed. 744 (1940). This
court should answer the third certified questionin the affirma-
tive.

PO NT THREE

I N REPLY: THE STATE FAILED TO SHOW THAT
| TS PROPOSED EXPERT OPI NI ON TESTI MONY WAS
OF A KI ND GENERALLY RECOGNI ZED I N THE
RELEVANT SCI ENTI FI C COVMMUNI TY, OR THAT I T
MET M NI MUM STANDARDS OF RELI ABI LITY.
ADM TTI NG EVI DENCE W THOUT SUCH A SHOW NG
VI OLATES THE RI GHT TO DUE PROCESS OF LAW
The State correctly notes that use of actuarial instrunents
to predict recidivismis at issue in other cases brought under
the Ryce Act, but not in this case. Any decision this court
makes on the issue raised on this point should not preclude
respondents in other Ryce Act cases fromarguing that actuarial -

based predictions of recidivismare based on something akin to

a profile which is unsupported by accepted scientific opinion,

14



and that such predictions should not be admtted in court.

In this case the State failed to show t hat sci ence supports
the theory that | ong-termpredictions of dangerousness in a non-
psychotic population can be accurately made, whether or not
t hose opinions are based on actuarial instruments. Such predic-
tions should not be swept into court as “pure opinion” where
t hey are not nmade as part of mainstream psychol ogic practice;
phrenol ogi cal predictions are presunmably based on “pure opin-
ion,” but should not becone adm ssible sinply because that
argunent is made on their behalf. Petitioner submts that the
issue is one of great statew de inportance, and that this court
should therefore condition affirmance of the comm tnent order
entered in this case on a showing by the State that there is in
fact a non-forensic scientific community which recognizes as
valid long-term predictions of non-psychotic individuals’

behavi or.

PO NT FOUR

I N REPLY: THE FOURTH CERTI FI ED QUESTI ON
SHOULD BE ANSWERED | N THE AFFI RVATI VE
(APPLYI NG THE RYCE ACT VIOLATES EQUAL
PROTECTI ON OF THE LAWS.)
The State takes the position that the Ryce Act neets strict
scrutiny because its intentionis to “treat and control the nost

serious of the nost serious...the prospect of violent sexua

15



of fenses poses a danger of the highest magnitude.” (SB at 48,
49) Simlar reasoning was rejected by the Suprene Court in

Baxstrom v. Herald, supra, where the Court held that

Classification of nentally ill persons
as... dangerously insane of course nmay be
a reasonabl e distinction for purposes of
determning the type of custodial or
medi cal care to be given, but it has no
rel evance whatever in the context of the
opportunity to show whether a person
[qualifies for treatnment under a particu-
| ar statute] at all.

383 U.S. 107, 86 S. Ct. 760, 15 L. Ed. 2d 620 (1965). Failure to
provide alleged predators, as distinct fromall other persons
alleged to be in need of commtnent, with | ess onerous alterna-
tives does not neet strict scrutiny, and this court should

answer the fourth certified question in the affirmative.

CONCLUSI ON

The petitioner requests this court to answer the certified
gquestions in the affirmative, to quash the deci sion and opi nion
i ssued by the District Court, and to remand with directions for
his immediate release. If that relief is not granted, the
petitioner requests this court to issue a decision and opinion
narrowi ng the scope of the Ryce Act, to quash the decision and
opinion of the District Court, to reverse the trial court’s
comm tment order, and to remand with directions for a newtrial
to be held in this case.

16



The petitioner further requests this court, if it does not
inval idate the Act as a whole, to remand the case to the trial
court for specific findings on issues relevant to the Frye i ssue

di scussed at Poi nt Three.
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