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PRELI M NARY STATENMENT

Article I, Section 13 of the Florida Constitution
provides: "The wit of habeas corpus shall be grantable of
right, freely and without cost." This petition for habeas
corpus relief is being filed in order to address substanti al
claims of error under the Fourth, Fifth, Sixth, Eighth and
Fourteenth Amendnents to the United States Constitution.
These cl ai ns denonstrate that M. Mann was deprived of the
right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings resulting in his
conviction and death sentence violated fundanent al
constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original court proceedings shall be referred to
as "OR ___ " followed by the appropriate volunme and page

nunbers. The 1990 penalty phase proceedi ngs shall be referred

to as “SS___ " followed by the appropriate volune and page
nunmbers. M. Mann's appellate brief will be referred to as
“MB___". The postconviction record on appeal will be referred

to by the appropriate volune and page nunbers. All other
references will be self-explanatory or otherw se expl ai ned

her ei n.



REQUEST FOR ORAL ARGUMENT

M. Mann has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunment would be nore than appropriate in this
case, given the seriousness of the clains at issue and the
st akes involved. M. Mann, through counsel, accordingly urges

that the Court permt oral argunment.
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| NTRODUCTI ON

Significant errors which occurred at M. Mann's capital
trial and sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel .

The issues, which appellate counsel negl ected,

denonstrate that counsel's performance was deficient and that

the deficiencies prejudiced M. Mann. "[E]xtant |egal
principles ... provided a clear basis for ... conpelling
appel l ate argunent[s]." FEitzpatrick v. Wainwight, 490 So.2d

938, 940 (Fla. 1986). Neglecting to raise fundanmental issues
such as those discussed herein "is far bel ow the range of
accept abl e appel |l ate performance and nust underm ne confi dence
in the fairness and correctness of the outcone.” W]Ison v.

Wai nwight, 474 So.2d 1162, 1164 (Fla. 1985). Individually

and "cumul atively,” Barclay v. Wainwiqght, 444 So.2d 956, 959

(Fla. 1984), the clains omtted by appellate counsel establish

that “confidence in the correctness and fairness of the result

has been underm ned." W1son, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on in direct appeal, but should now be revisited in

i ght of subsequent case law or in order to correct error in



t he appeal process that denied fundanental constitutional
rights. As this petition will denonstrate, M. Mann is

entitled to habeas relief.



PROCEDURAL HI STORY

On Novenber 18, 1980, the grand jury of Pinellas County
returned an indictnent against M. Mann, charging himwi th the
first degree murder and ki dnapping of Elisa Nelson (S.S. Vol.
| 3-4). M. Mann’s first trial was held March 16-19, 1981.
The jury found M. Mann guilty of first degree nurder and
ki dnappi ng on March 19, 1981. On March 26, 1981, the trial
court sentenced M. Mann to death, relying on the aggravating
circunmstances of prior violent felony, during the conm ssion
of a ki dnappi ng, heinous, atrocious, or cruel, and cold,
cal cul ated, and preneditated (S.S. Vol. | 5-6).

On Septenber 2, 1982, this Court affirnmed the conviction
but vacated M. Mann's death sentence and remanded M. Mann’s
case to the trial court for a new sentencing proceedi ng

without a jury. Mnn v. State, 420 So.2d 578, 581 (Fla.

1982) .
On January 14, 1983, the trial court again sentenced M.

Mann to death, and this Court affirmed that sentence in Mann

v. State, 453 So.2d 784 (Fla. 1984), cert. denied, 469 U S.
1181 (1985).

On January 7, 1986, Governor Graham signed a death
warrant, and M. Mann’s execution was schedul ed for February

4, 1986. This Court affirmed the trial court’s summary deni al



of post conviction relief and denied M. Mann’s habeas

petition. Mnn v. State, 482 So.2d 1360 (Fla. 1986).

On February 3, 1986, Federal District Court Judge
Kovachevich granted M. Mann a stay of execution. The
El eventh Circuit then granted M. Mann a re-sentencing before
a newmy enpaneled jury because the original jury was
i nproperly led to believe that the responsibility for
determ ning the sentence rested with the trial court. Mann v.

Dugger, 844 F.2d 1446 (11th Cir. 1988)(en banc), cert. denied,

109 S. Ct. 1353 (1989).

M. Mann’s re-sentencing was held before a newy
enpanel ed jury from January 29, 1990, through February 6, 1990
(S.S. Vol. VII-XVlI 778-2093). The jury recommended a sentence
of death (S.S. Vol. XVl 2088).

On March 2, 1990, M. Mann’s sentenci ng hearing was held
before Judge Janmes R Case. Judge Case did not orally state
his findings of aggravation and mitigation, but he distributed
copies of his already prepared sentencing order, sentencing
M. Mann to death (S.S. Vol. XVII 2139-2140). This Court

affirmed his sentence on appeal in Mann v. State, 603 So. 2d

1141 (Fla. 1992).
M. Mann filed an Amended Motion to Vacate Judgnents of

Convi ction and Sentence Wth Special Request for Leave to



Amend on July 7, 1997. On February 26, 1998, and July 16,
1998, the circuit court held hearings pursuant to Huff v.
State, 622 So.2d 982 (Fla. 1993) (R Vol. | 1-33, H 1-49).
On July 21, 1998, the circuit court denied M. Mann's Mdtion
to Vacate Judgnents of Conviction and Sentence Wth Speci al
Request for Leave to Amend and for Evidentiary Hearing, which
presented three additional clainms for relief and was filed on
April 17, 1998. In an Order rendered on July 28, 1998, the
court denied all but three of M. Mann's clains for relief (R
Vol . 11l 538-550). The court granted an evidentiary hearing
to determ ne whether M. Mann’s counsel was ineffective for

i ntroducing the condition of pedophilia as a mtigating
circunmstance (R Vol. 111 549).

The evidentiary hearing was held on Decenmber 1, 1998.

The circuit court denied M. Mann’s 3.850 notion on
January 13, 1999.

M. Mann filed his appeal of that denial on October 11,
1999. This Court affirmed the denial on Septenber 28, 2000
and denied M. Mann’s notion for rehearing on October 31,
2000. This petition foll ows.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla.R App.P. 9.100(a).



See Art. |, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,

Sec. 3(b)(9), Fla. Const. The petition presents

constitutional issues which directly concern the judgnent of
this Court during the appellate process and the |legality of
M. Mann's sentence of death.

Jurisdiction in this action lies in this Court, see,

e.g., Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the

fundament al constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and

denied M. Mann's direct appeal. See WIlson, 474 So.2d at

1163 (Fla. 1985); Baggett v. Wainwright, 229 So.2d 239, 243

(Fla. 1969); cf. Brown v. Wainwight, 392 So.2d 1327 (Fla.

1981). A petition for a wit of habeas corpus is the proper
means for M. Mann to raise the clainms presented herein. See,

e.g., Way v. Duqgger, 568 So.2d 1263 (Fla. 1990); Downs V.

Dugger, 514 So.2d 1069 (Fla. 1987); Rilev v. Wainwight, 517

So.2d 656 (Fla. 1987); WIlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clainms involving fundanment al

constitutional error. See Dallas v. Wainwright, 175 So.2d 785




(Fla. 1965); Palnmes v. Wainwight, 460 So.2d 362 (Fla. 1984).
The Court's exercise of its habeas corpus jurisdiction, and of
its authority to correct constitutional errors such as those
herein pled, is warranted in this action. As the petition
shows, habeas corpus relief would be nore than proper on the
basis of M. Mann's cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI EF

This is Larry Mann’s second petition for habeas corpus in
this court. The first petition was filed on January 30, 1986,
before his case was remanded for a new penalty phase
proceeding. This petition follows his second penalty phase
proceeding. By his petition for a wit of habeas corpus, M.
Mann asserts that his capital conviction and sentence of death
were obtained and then affirmed during this Court's appellate
review process in violation of his rights as guaranteed by the
Fourth, Fifth, Sixth, Ei ghth, and Fourteenth Amendnents to the
United States Constitution and the correspondi ng provisions of
the Florida Constitution.
CLAI M |

THE FLORI DA DEATH SENTENCI NG STATUTE AS

APPLI ED |I'S UNCONSTI TUTI ONAL UNDER THE

FI FTH, SI XTH, EI GHTH, AND FOURTEENTH

AVMENDMENTS OF THE UNI TED STATES

CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS

OF THE FLORI DA CONSTI TUTI ON. APPELLATE
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO



RAI SE THE TRI AL COURT" S CORRESPONDI NG
ERRORS ON APPEAL.

1. The Florida death penalty scheme is unconstitutional as
applied in violation of the Fifth, Sixth, Eighth, and
Fourteenth Amendnents of the United states Constitution
and Florida | aw.

In Jones v. United States, the United States Suprene

Court held, “under the Due Process Clause of the Fifth
Amendnent and the notice and jury guarantees of the Sixth
Amendnment, any fact (other than prior conviction) that

i ncreases the maxi mum penalty for a crine nust be charged in
an indictment, submtted to a jury, and proven beyond a

reasonabl e doubt.” Jones v. United States, 526 U S. 227, 243,

n.6 (1999). Subsequently, in Apprendi v. New Jersey, the

Court held that the Fourteenth Amendnent affords citizens the
sane protections under state law. Apprendi, 120 S.Ct. 2348,
2355 (2000).

I n Apprendi, the issue was whether a New Jersey hate
crime sentenci ng enhancenent, which increased the puni shnent
beyond the statutory maxi nrum operated as an el enment of an
of fense so as to require a jury determ nation beyond a
reasonabl e doubt. Apprendi 120 S.Ct. at 2365. “[T]he
rel evant inquiry here is not one of form but of effect-does
the required finding expose the defendant to a greater

puni shnent than that authorized by the jury' s guilty verdict?”



Apprendi 120 S.Ct. at 2365. Applying this test, it is clear
t hat aggravators under the Florida death penalty sentencing
scheme are elenents of the offense which nust be charged in an
i ndictnment, submtted to a jury during guilt phase, and proven
beyond a reasonabl e doubt by a unani nmous verdi ct.

At the time of Larry Mann’s penalty phase, Florida
statute 775.082 provided:

A person who has been convicted of a
capital felony shall be punished by life

i mpri sonnment and shall be required to serve
no | ess than 25 years before becom ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in s. 921.141 results
in findings by the court that such person
shal | be punished by death, and in the

| atter event such person shall be punished
by deat h.

§ 775.082 Fla. Stat. (1989)(enphasis added). Under this

statute, the state nust prove at |east one aggravating factor
in the separate penalty phase proceedi ng before a person
convicted of first degree nurder is eligible for the death

penalty. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973); Fla.

Stat. 8§ 775.082 (1994); § 921.141(2)(a), (3)(a) Ela. Stat.
(1994). Thus, Florida capital defendants are not eligible for
t he death sentence sinply upon conviction of first-degree
murder. |If a court sentenced a defendant i mediately after

conviction, the court could only inpose a life sentence. §



775.082 Fla. Stat. (1994). Therefore, under Florida |aw, the
death sentence is not within the statutory maxi num sentence,
as analyzed in Apprendi, because it increases the penalty for
first degree nurder beyond the life sentence a defendant is
eligible for based solely upon the jury's guilty verdict.
Under the Florida death penalty schene there are
essentially two levels of murder. The first, conviction of
first degree preneditated nurder or felony nurder permts a
life sentence. The second, if aggravating circumnmstances are
proved beyond a reasonabl e doubt, renders a first |evel
conviction of nmurder a nmurder for which a person may be
puni shed by death. Thus, the Florida death penalty system
di vides nurders into two categories, anal ogous to fel ony
battery and aggravated battery. Felony battery, which is
puni shed as a third degree fel ony, becones aggravated battery,
puni shed as a second degree battery, upon proof of certain
aggravating circunstances. 8§8784.041, 784.045 Fla. Stat.
(1999). These circunstances which increase felony battery
froma third degree felony to a second degree fel ony of
aggravated battery are elenments of the crinme which nust be
charged in the indictnment, submtted to the jury, and nust be
proved beyond a reasonabl e doubt by a unani nous verdict.

Li kewi se the florida death penalty aggravating circumnmstances,

10



whi ch el evate a nurder punishable by a |life sentence to a

mur der puni shabl e by death, nust be charged in the indictnment,
submtted to the jury, and nust be proved beyond a reasonabl e
doubt. No other crimes in Florida allow increased puni shnents
based on additional findings (other than prior conviction)
made by a judge; Apprendi disallows this practice.

I n Apprendi, the hate crine sentencing enhancenent was
applied after the defendant was found guilty and increased the
statutory maxi mum penalty by up to ten years. Apprendi 120
S.Ct. At 2351. The Apprendi Court clearly dispensed with the
fiction that such an enhancenent was not an el ement which
recei ved Sixth Amendnent protections. The Court wrote, “[b]ut
it can hardly be said that the potential doubling of one’s
sentence from 10 years to 20-has no nore that a nomn nal
effect. Both in terns of absolute years behind bars, and
because of the severe stigma attached, the differential here
is unquestionably of constitutional significance”. Apprendi
120 S.Ct. at 2365. As in Apprendi, in Larry Mann's case, the
aggravators were applied only after he was found guilty. The
aggravators increased the statutory maxi num penalty based on
the guilty verdict fromlife inprisonnent to death.

Certainly, the difference between |ife and death has nore than

nom nal effect and is of constitutional significance. “[T]he
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penalty of death is qualitatively different froma sentence of
i mpri sonment, however long. Death, inits finality, differs
nmore fromlife inprisonnent than a 100-year prison term

differs fromone of only a year or two.” Whodson v. North

Carolina, 428 U S. 280, 305 (1975). See Gardner v. Florida,

430 U. S. 349, 357 (1976).

Though Apprendi involved two separate statutes and the
Fl ori da death penalty involves only one, the issue is
substance over form Apprendi 120 S.Ct. at 2350, 2365; 8§

921.141 Fla. Stat. (1999). The effect of the Florida death

penalty statute is simlar to the effect of the federal
carjacking statute the United States Suprene Court addressed

in Jones v. United States, 526 U S. 227, 243, n.6 (1999).

Three subsections of the Jones statute appeared,
superficially, to be sentencing factors. However, the
superficial inpression lost clarity when the Court exam ned
the effects of the sentencing factors.

But the superficial inpression |oses
clarity when one | ooks at the penalty
subsections (2) and (3). These not only
provi de for steeply higher penalties, but
they condition them on further acts
(injury, death) that seem quite as

i nportant as the elenents in the principle
paragraph (e.g. force and viol ence,
intimdation). It is at best questionable
whet her the specification of facts
sufficient to increase a penalty range from

12



15 years to life, was neant to carry none

of the process safeguards that elenments of

the offense bring with themfor a

def endant’ s benefit.
Jones, 526 U. S. at 233. Because the carjacking sentencing
factors increased the maxi num penalty for the crime from 15
years to 25 years or life inprisonnent, the Court interpreted
them as el ements of the crime which receive Sixth Arendment
protection. Jones, 526 U.S. at 230, 242-43.

Al t hough the majority of the Court stated in dicta that

Apprendi did not overrule Walton v. Arizona, 497 U S. 639

(1990), the Apprendi Court was not addressing a death case in
whi ch constitutional protections are nore rigorously applied,
and Apprendi did not specifically address the Florida
sentenci ng schenme. Apprendi 120 S.Ct. at 2366. Mbreover, the
maj ority dicta did not carry the force of an opinion of the

full court. See Apprendi 120 S. C. at 2380 (Thomas, J.,

concurring) (“Wether this distinction between capital crines
and all others, or sonme other distinction, is sufficient to
put the fornmer outside the rule that | have stated is a
guestion for another day.”); Apprendi, 120 S. Ct. at 2387-88
(O Connor, J., dissenting) (“If the Court does not intend to
overrule Walton, one would be hard pressed to tell fromthe

opinion it issues today.”) Apprendi, 120 S. Ct. 2388.
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Because the effect of finding an aggravator exposes the
def endant to a greater punishnent than that authorized by the
jury’s guilty verdict, the aggravator nust be charged in the
indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt. Apprendi, at 2365. This did not occurr in
Larry Mann's case. Thus, the Florida death penalty schene is
unconstitutional as applied.

2. Appel | ate counsel was ineffective for failing to raise on
appeal the trial court’s erroneous denials of Larry
Mann’s Motion for Statenment of Aggravating Circunstances
and denurrer to the indictnent.

Larry Mann’'s indictment violated the Sixth and Fourteenth
Amendments because it failed to charge the aggravating
circunstances as el ements of the offense for which the death
penal ty was a possible punishnment. Trial counsel filed both a
Motion for Statenent of Aggravating Circunstances and denurrer
to the indictnment. However, the trial court refused to
correct these constitutional violations by erroneously denying
both the Modtion and the denurrer to the indictnent (S.S. Vol.
I, 97, 155-62, Vol. I1I, 220-224). Appellate counsel perforned
deficiently by failing to raise this error on appeal.

Under the principles of common | aw, aggravators nust be

charged in the indictnment.

VWhere a statute annexes a hi gher degree of
puni shnment to a conmmon-|aw fel ony, if
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comm tted under particular circumnmstances,
an indictment for the offence, in order to
bring the defendant wi thin that higher
degree of punishnment, nust expressly charge
it to have been comm tted under those

ci rcunstances, and nust state the
circunstances with certainty and precision.
[2 M Hale, Pleas of the Crown *170].

Apprendi v. New Jersey, 120 S.Ct. 2348, 2355 (2000) quoting

Archbol d, Pl eadi ng and Evidence in Crim nal Cases, at 51.
Because aggravators are essentially circunstances of the crine
and the defendant’s nmental state, they are essential elenents
of a crime for which the death penalty may be inposed, and

t hey must be charged in the indictnment.

I n Apprendi, the Court addressed the adequacy of New
Jersey’s procedure in applying their hate crinme statute. The
Court’s concluded that because the hate crinme statute
increased the penalty beyond the statutory maxi mum it was an
el ement of that crinme which required Sixth Amendnment

protection. See In re: Wnship, 397 U S. 358 (1970); MMl an

V. Pennsylvania, 477 U.S. 79 (1986); Millaney v. W] bur, 421

U.S. 684 (1975); Sandstromyv. Montana, 442 U.S. 510 (1979).
The Florida death penalty procedure is simlarly flawed.

Larry Mann's indictnment violated the Sixth Amendnment because

it did not allege the aggravators that the state sought to

prove to make Larry Mann eligible for the death penalty. Had
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appel l ate counsel raised this issue on appeal, this Court
probably woul d have, at the very |east, remanded his case for

a new penalty phase proceeding.

3. Appel | ate counsel was ineffective for failing to raise on
appeal the trial court’s erroneous denial of Larry Mann's
instruction that the jurors nust deci de unani nously that
an aggravating circunstance was established beyond a
reasonabl e doubt .

Larry Mann's jury recommended a death sentence of death
by a vote of nine to three (S.S. Vol. XVl 2088). Because
aggravators are essentially elements of the crinme for which
the death penalty can be inposed, Larry Mann's death
recomendation violates Florida | aw because it was not
unani nous. The non-unani nous verdict also violates the
fundament al principles of constitutional conmmon | aw.
Appel | ate counsel was ineffective for failing to raise the
court’s erroneous denial of Larry Mann’s instruction that the
jurors nmust decide unani nmously that an aggravating
circunmst ance was established beyond a reasonabl e doubt (S.S.
Vol . I'll, 497; Vol. XV, 1974).

Under Apprendi’s reasoning, aggravating factors in the
Fl ori da death penalty schenme are elenments of a capital crine
whi ch must be decided by a unaninous jury before a death

sentence may be inposed. Florida Rule of Crim nal Procedure

3.440 requires unaninous jury verdicts on crimnal charges.
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“It is therefore settled that ‘[i]n this state, the verdict of
the jury nust be unani nous’ and that any interference with

this right denies the defendant a fair trial.” Flanning v.

State, 597 So. 2d 864, 867 (Fla. 3d DCA 1992), quoting Jones
v. State, 92 So. 2d 261 (Fla. 1956). However, in capital
cases, Florida permts jury recomendati ons of death based
upon a sinple majority vote, and does not require jury
unanimty as to the existence of specific aggravating factors.

See, e.q., Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994).

Jones v. State, 569 So. 2d 1234, 1238 (Fla. 1990). In Iight
of the fact that aggravators are elenents of a death penalty
of fense, the procedure followed in the sentenci ng phase nust
receive the protections required under Florida |law and require
a unani nous verdict. 8§ 921.141(1),(2) Ela. Stat. (1999).

Mor eover, Larry Mann’s nine to three death recomendati on
vi ol ated the m ni num standards of constitutional common | aw
jurisprudence. Each of the thirty-eight states that use the
deat h penalty require unani nous twelve person jury

convictions.! “We think this near-uniformjudgenent of the

Ala. R Cr.P 18.1; Ariz. Const. Art 2, s.23; Ark. Code Ann.
816-32-202; Cal. Const. Art. 1, 816; Colo. Const. Art 2, 823;
Conn. St. 54-82(c), Conn.R. Super.Ct.C. R 842-29; Del. Const.
Art. 1, 84; Fla. Stat. Ann. 8 913.10(1); Ga. Const. Art. 1,

81, P Xl; Ildaho. Const. Art. 1, 87; IIll. Const. Art. 1, 813;
Ind. Const. Art. 1, 813; Kan. Const. Bill of Rights 85; Ky.
Const. 87, Admin.Pro.Ct.Jus. A P. 11 827; La. C.Cr.P. Art.
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Nati on provides a useful guide in delimting the |ine between
those jury practices that are constitutionally perm ssible and

those that are not.” Burch v. Louisiana, 441 U.S. 130, 138

(1979) (reversi ng a non-unani nous si x person jury verdict in a
non-capital case). The federal governnment requires unani hous
twel ve person jury verdicts. “[T]he jury’'s decision upon both
guilt and whet her the puni shnment of death shoul d be inposed
nmust be unani nous. This construction is nore consonant with

t he general humanitarian purpose of the Angl o- Anerican jury

system” Andres v. United States, 333 U. S. 740, 749 (1948).
Inmplicit in the states’ and federal governnment’s

requi rements that a capital conviction nust be obtained

t hrough a unani nous twel ve person jury, is the idea that

“death is qualitatively different froma sentence of

i nprisonment, however long”. Wodson v. North Carolina, 428

U.S. 280, 304 (1976). The Sixth, Fourteenth, and Ei ghth

Amendnents require nore protection as the seriousness of the

782; M. Const. Declaration OO Rights, Art. 5 ; Mss. Const.
Art. 3, 831; Mo. Const. Art. 1, 822a; Mnt. Const. Art. 2,
826; Neb. Rev. St. Const. Art. 1, 86; Nev. Rev. Stat. Const.
Art. 1, 83; N.H Const. PH Art. 16; N.J. Stat. Ann. Const.
Art. 1, p. 9; NM Const. Art. 1 812; N Y. Const. Art. 1, 82;
N.C. Gen. Stat. Ann. 815A-1201; Chio Const. Art. 1, 85; Ckla.
Const. Art. 2, 819; Or. Const. Art. 1, 811, Or. Rev. Stat.
8136. 210; Pa. Stat. Ann. 42 Pa.C.S. A 85104; S.C. Const. Art.
V, 822; S.D. ST 823A-267; Tenn. Const. Art.1, 86; Tex. Const.
Art.1, 85; Utah Const. Art. 1 810; Va. Const. Art. 1, 8§88;
Wash. Const. Art. 1, 821; Wo. Const. Art. 1, 8§9.
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crime and severity of the sentence increase. See Johnson v.

Loui siana, 406 U.S. at 364. Only a twelve juror unani nous
verdi ct can support the inposition of the death penalty. “In
capital cases, for exanple, it appears that no state provides
for less than 12 jurors—a fact that suggests inplicit
recognition of the value of the |arger body as a nmeans of
legitimzing society’s decision to i npose the death penalty.”

Wllians v. Florida, 399 U S. at 103.

The nine to three death recomendati on violated Larry
Mann’s Si xth, Eighth, and Fourteenth Anendnent rights as well
as his rights under Florida law. The three jurors who voted
for life could have found that no aggravators were established
beyond a reasonabl e doubt so that Larry Mann was not eligible
for the death penalty. Because the effect of finding an
aggravat or exposed Larry Mann to a greater punishment than the
life sentence authorized by the jury' s guilty verdict, the
aggravat or nust have been charged in the indictnment, submtted
to a jury, and proved beyond a reasonabl e doubt. Apprendi, at
2365. Appel |l ate counsel rendered prejudicially ineffective
assi stance for failing to raise on direct appeal the court’s
error in denying Larry Mann's instruction that the jurors nust
deci de unani nously that an aggravating circunmstance was

est abl i shed beyond a reasonable doubt (S.S. Vol. 111, 497;
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Vol . XV, 1974). Had counsel raised this error on appeal, Larry
Mann probably woul d have received a new penalty phase.
4. Concl usi on

The Florida death penalty sentencing statute was
unconstitutional as applied in Larry Mann’s case. The trial
court erred in denying the notions which could have corrected
the constitutional errors. Appellate counsel was ineffective
for failing to raise on appeal that the Statute as applied
violated Larry Mann's Fifth, Sixth, Eighth, and Fourteenth
Amendment rights, and that the trial court erred in refusing
to grant notions which could correct those errors. Neither
the constitutional errors, nor appellate counsel’s errors are
harm ess. The denial of a jury verdict beyond a reasonabl e
doubt has unquantifi abl e consequences and is a “structural
defect in the constitution of the trial nechanism which

defies analysis by ‘harm ess error’ standards”. Sullivan v.

Loui siana, 508 U. S. 275, 2081-83 (1993) quoting Arizona v.

Ful m nante, 499 U.S. 279, 308-312 (1991).

CLAI M 1]

THE PROSECUTOR S M SCONDUCT THROUGHOUT THE
PENALTY PHASE RENDERED LARRY MANN S DEATH
SENTENCE UNRELI ABLE | N VI OLATI ON OF THE

FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

20



THE TRI AL COURT ERRED I N ALLOW NG THE
M SCONDUCT WHI CH VI TI ATED LARRY MANN' S
RI GHTS TO A FAIR PENALTY PHASE AND
APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAISE THI' S CLAI M ON DI RECT
APPEAL.

Appel | ate counsel perfornmed deficiently by failing to
raise the mpjority of the prosecutor’s inproper penalty phase
m sconduct on direct appeal. Though appellate counsel raised a
smal | portion of m sconduct, counsel failed to raise the
addi ti onal fundanentally prejudicial inmproper argument from
which this Court could determ ne, the m sconduct “reach|es]
down into the validity of the trial itself to the extent that
a verdict could not have been obtained w thout the assistance

of the alleged error” and remand the case for a new penalty

phase. Cochran v. State, 711 So.2d 1159, 1162 (Fl a.1998)

quoting Kilgore v. State, 688 So.2d 895, 898 (Fla. 1996).

The sum of the prosecutor’s inproper remarks, when
considered in totality, require a new penalty proceedi ng.

Garron v. State, 528 So.2d 353 (Fla. 1988); Teffeteller v.

State, 439 So.2d 840 (Fla. 1983). Throughout the trial,
especially during his closing argunent, the prosecutor nmade
arguments which were intended to and did inject el enents of
fear and enotion into the jury's verdict. The prosecutor

over st epped the bounds of zeal ous advocacy and entered into
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t he forbidden zone of prosecutorial m sconduct. Garron, 528
So.2d at 359. At the same tine, M. Mann’s counsel fell far
short of the bounds of zeal ous advocacy and even adequate
advocacy. Appellate counsel failed to raise on appeal the
maj ority of the prosecutor’s fundanentally i nproper and
prejudicial argument designed to obtain a death sentence
t hrough any nmeans. It was counsel’s duty to review the record
for fundanental error and present a claimof prosecutorial
nm sconduct, but counsel utterly failed to do so.

Larry Mann raised trial counsel’s failure to object to
the m sconduct in his 3.850 notion, but the court denied an
evidentiary hearing, holding that the issue should have been

rai sed on direct appeal, so it was barred under Robi nson v.

State, 707 So.2d 688 (Fla. 1998). Appellate counsel’s failure
to raise the m sconduct on appeal was ineffective assistance
because it prevented Larry Mann fromreceiving relief at his
3. 850 proceedings.

The prosecutor’s m sconduct in this case was fundanental
error, and appellate counsel should have raised it on appeal.

State v. Johnson, 616 So.2d 1 (Fla. 1993); Fuller v. State,

540 So.2d 182, 184 (5DCA 1989). Fundanental error is that
whi ch deni es due process and it can occur when prosecutori al

comments are “so inflammtory and inperm ssible as to vitiate
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the fairness of the entire proceeding”. Kent v. State, 702

So. 2d 265, 269 (5DCA 1997). This occurred in Larry Mann’s
case, and appellate counsel ineffectively failed to raise the
i ssue on direct appeal. On appeal, counsel argued that
the court erred in overruling Larry Mann’s objection to a
smal | portion of the prosecutor’s closing argunment which
denigrated the mtigation presented and encouraged the jury to
consi der a non-statutory aggravating circunstance (MB, 23).
In this three and a half page claim counsel failed to present
the majority of the m sconduct as argunent that denied Larry
Mann his right to a fair trial

The prosecutor’s m sconduct began in voir dire when he
suggested to a potential juror that the death penalty shoul d
be “reserved for special crinmes” (S.S. Vol. VII 853). Monents
| ater, he made an inperm ssible appeal to the jurors to act as
t he “consci ence of the conmmunity for Larry Mann” (S.S. Vol.
VIl 865). This comment was intended to inflame the jury to be
t he consci ence of the comunity for this “special crime” and

was m sconduct . United States v. Lewis, 547 F.2d 1030, 1037

(8t Cir. 1977); United States v. Alloway, 397 F.2d 105, 113

(6th Cir. 1968). Trial counsel objected to this coment and the
obj ecti on was sustai ned. However, appellate counsel failed to

mention it on appeal. Wen questioning the jurors whether
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they could follow instructions on weighing aggravators and
mtigators, the prosecutor stated, “ | understand, and | think
everyone understands the killing of a child is a bad, bad,

bad, bad thing” (S.S. Vol. VIII 1013). This inproper
commentary was designed to initiate an “ungui ded enoti onal
response” fromthe jury and was m sconduct. Appellate counsel
failed to raise this m sconduct on appeal.

During the testinony, the prosecutor nade irrelevant
references to the fact that M. Mann’s attorneys filed a
notion for a newtrial. The nmotion was filed because M. Mann
was so heavily nedicated at his first trial, he was unable to
assist his lawers in his defense. The prosecutor asked Gai
Anderson, a defense witness who testified that M. Mann was
renorseful and accepted his guilt, whether she knew of the
motion for a newtrial (S.S. Vol. XIlIl 1578). This fact,
whi ch the prosecutor offered under the guise of refuting
renor sef ul ness, was offered to m slead the jury and induce
fear that the man who commtted the “bad, bad, bad, bad thing”
may soon be released fromprison if he does not receive the
death penalty (S.S. Vol. VIII 1013).

The prosecutor could not reasonably believe that the
nmotion for a newtrial was relevant to M. Mann's personal

feelings of renorse or his acceptance of guilt. The
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prosecut or should have known better than anyone that it was
def ense counsel’s obligation to file every proper notion that
may be relevant to an individual’s defense (S.S. Vol. XiII
1580) . This prosecution tactic was “undi gnified and

i ntenperate, containing inproper insinuations and assertions

calculated to mslead the jury”. Berger v. United States, 295

U.S. 78, 85 (1935). The jury considered this irrel evant
information in reaching their verdict of death. The jury
asked the court, “Has Larry Mann or his attorneys applied for
a newtrial on the guilt phase?” (S.S. Vol. XVl 2081). Judge
Case instructed the jury to rely on their nmenories to answer
the question, so the jurors likely returned a death
recomendati on out of fear that Larry Mann m ght be rel eased
after a new trial (S.S. Vol. XVl 2082).

Know edge of the notion for a new trial was conpletely
irrelevant to the jury's function of weighing aggravating and
mtigating factors. The jury was nislead by the prosecutor’s
i nsi nuation behind asking Ms. Anderson whether she knew about
the nmotion for a new trial, the insinuation that M. Mann, who
commtted this “special crinme” which was a “bad, bad, bad, bad
t hing” m ght soon be on the street if he was not sentenced to
death. Appellate counsel failed to raise this issue on

appeal .
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Throughout the guilt phase of the trial, the prosecutor
comented on and elicited fromw tnesses testinony regarding
the victinm s age and size and conpared her size to M. Mann’'s
(S.S. Vol. 11X 1142-43, 1158, 1172, 1175, 1187, 1202, 1230-33).
This line of argunment continued into the prosecutor’s closing
argument (S.S. Vol. XvI 2002, 2003, 2004, 2006, 2007, 2008).
This was an obvi ous appeal to the jurors’ enotions and fears

and was inproper. United States v, Lewi s, 547 F.2d 1030, 1037

(8th Cir. 1977); United States v. Alloway, 397 F.2d 105, 113

(6th Cir. 1968). Again, appellate counsel failed to raise this
on appeal .

In his closing argunment, the prosecutor made two comments
whi ch were variations on the proscribed Golden Rule, “the
prohi bition of such remarks has | ong been the [aw of Florida”.

Bertolotti v. State, 476 So.2d 130, 133 (Fla. 1985). Remar ks

whi ch violate the Golden Rule are those which place “the jury
in the position of the victini and those which have the jurors

i magine the victims pain. Ubin v. State, 714 So.2d 411, 419

(Fla. 1998). The prosecutor first stated:

[w] ords are rarely inadequate to describe
to you the terror and suffering that this
ten year old girl must have endured from

t he nonment of her abduction to the crushing
of her skull, and | certainly don’'t pretend
to have the eloquence to try to express
verbally to you what happened. What you
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have to do is through the testinony,

t hrough the physical exhibits, reconstruct

and recreate that crinme, try to understand

and try to determ ne what she experienced

and what she suffered.
(S.S. Vol. XVI 2007). Because he could not “adequately”
describe the crinme, the prosecutor told the jury they nust
recreate the crime and try to determ ne what Elisa Nel son
“experienced” and “suffered” (S.S. Vol. XVI 2007). This was

sinply asking the jury to imagine Elisa Nelson’s pain, and is

clearly prohibited by the Golden Rule. Bertolotti, 476 So.2d

at 133(The prosecutor asked the jury if they could inagine any
nore pain than that in the victims last mnutes of life);

Urbin, 714 So.2d at 419; Rhodes v. State, 547 So.2d 1201, 1205

(Fla. 1989)(The prosecutor asked the jurors to place

t hensel ves in the hotel during the victims murder); Garron v.
State, 528 So.2d 353, 359-60 (Fla. 1988)(The prosecutor asked
the jury to imagine the victims pain and anguish). The
prosecut or continued, asking the jury to determ ne what Elisa
“experienced” and “suffered” when:

t hi s bearded, hul ki ng stranger, stocking
her and approachi ng her undoubtedly put her
in great fear. She knew what was about to
occur. Now, Elisa is not here to tell you
— We cannot reconstruct through eyew tness
testimony the exact sequence of events, but
you can by recreating the crine understand
t he substantial detail [sic.] what
happened.
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(S.S. Vol. XVI 2008). The prosecutor essentially asked the
jury to put themselves in the victims position and to i mgine
her fear.

Though sim lar violations of the Gol den Rul e have caused
this Court to adnmonish prosecutors and, in Garron, remand the
case for a re-sentencing, counsel did not raise these
viol ations of the Gol den Rule on appeal. Garron, 528 So.2d
353.

The prosecutor nmade an i nproper comment on M. Mann's
right to remain silent. During his closing argunent, in an
attempt to refute M. Mann’s renorse, the prosecutor stated,
“he is still msleading the experts, lying and refusing to
tal k about why and how he commtted this terrible nurder”

(S.S. Vol. XVl 2026). This Court has held, “Courts nust
prohibit all evidence or argunent that is fairly susceptible
of being interpreted by the jury as a comment on the right of

silence.” State v. Smith, 573 So.2d 306, 317 (Fla. 1990).

Though this comment did not directly refer to the fact that
M. Mann did not testify at the re-sentencing, it did point
out to the jury that M. Mann did not testify. Further, it
suggested that M. Mann had an obligation to explain to the
jury and the court “why and how he commtted this terrible

murder” (S.S. Vol. XVI 2026). The remark was suscepti bl e of
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being interpreted by the jury as a comment on the right of

silence and thus, was inproper. Pope v. State, 441 So.2d 1073

(Fla. 1983); Bertolotti, 476 So.2d 130. Appellate counsel

failed to raise this issue on appeal
The prosecutor’s nost egregious pattern of m sconduct

occurred in his closing argunment which, when considered in its
totality, denied M. Mann a fundanentally fair sentencing
proceedi ng. The prosecutor did not base his closing argunent
on the facts of the case, instead he used it as an opportunity
for name calling and to inject an irrelevant aspect of fear
into the sentencing (S.S. Vol. XvlI 1997, 2003, 2004, 2006,
2008, 2014, 2016, 2019, 2024, 2030, 2032). Though there was
no evidence besides Dr. Carbonel’s testinony that M. Mann
intended to sexually abuse the victim the prosecutor started
his closing argunment stating, Larry Mann

ki dnapped her and took her there for the

pur pose of satisfying his deviant sexual

desire

(S.S. Vol. XVI 1997).

[Eli sa Nelson] was “taken to an isol ated

area to be kidnapped and sexual | y abused.
. sexual nolestation was unquestionably

the motive for the kidnapping, the

sati sfaction of Larry Mann's perverted

desires led to Elisa Nelson' s kidnapping”.
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(S.S. Vol. XVI 2003). 1In reference to that statenent, the
prosecut or continued,

[o]f all the types of kidnapping that ni ght
occur, what can be nore significant, what
shoul d be given nore weight than the

ki dnappi ng of a vul nerable, isolated ten
year old girl on her way to school. |

t hink the evidence suggests to you that
this aggravating circunstance is, indeed,
est abl i shed beyond a reasonabl e doubt.

(S.S. Vol. XVl 2003-2004). He argued Dr. Carbonel suggested:

because this man is a child nolester and a
pervert, that his actions are somehow nore
excusabl e than a person that is not a child
nol ester and a pervert.

(S.S. Vol. XVI 2014-15)2

this man is a child nolester. . . his
fantasy |ies about fantasizing about
children, as Dr. Carbonel indicated to you
that Larry Mann has done through the course
of his life. He enhances and builds
towards the conm ssion of future crines

(S.S. Vol. XVI 2016-17).

conduct engaged in by a pedophile seeking
to satisfy sexual desires

(S.S. Vol. XVI 2019).

This comment was included in the small portion of the
prosecutor’s argunent that counsel raised on appeal under the
claimthat the trial court erred in overruling defense
counsel’s objection to the argunment (MB 23-26).
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To rebut evidence of M. Mann’s post incarceration
conduct, the prosecutor again referred to pedophilia, stating,
[al]nd the fact he hasn’t got into serious
troubl e since there are no children on
death row that he can really physically

abuse really doesn’t speak much about his
character either

(S.S. Vol. XVI 2024).

Even though there was absolutely no evidence of sexual
assault, the prosecutor nade sexual assault the focus of his
cl osing argunent, repeatedly referring to M. Mann as a
pedophile, child nolester and a pervert. Simlar m sconduct
has caused courts to reverse judgnents and remand cases for
new trials.

In United States v. Birrell, 421 F.2d 665 (9" Cir. 1970),

Birrell s defense to an interstate transportation of a stolen
mot or vehicle charge was that he was unable to conformhis
conduct to the requirenments of the law. Birrell, 421 F.2d at
665. I n support of his defense, Birrell introduced
psychol ogi cal studi es which reveal ed sexual deviations.

During closing argunment, the prosecutor frequently referenced
Birrell’s extensive record of car thefts and his honpbsexua
proclivities and encouraged the jury, because of those facts,
not to “turn himloose on society”. Birrell, 421 F.2d at 665.

Reversing the conviction, the court held:
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t he argunent was fundanmentally unfair in
inviting the jury to convict even though it
m ght believe that appellant was insane.
Even nore unfairly, it invited conviction
irrespective of innocence of the crinme
charged, upon the ground that appell ant was
a honosexual

Birrell, 421 F.2d at 666. See also Brown v. State, 323 S.W2d

954, 957 (1959) (“Reasonabl e m nds could hardly differ upon the
gquestion of whether a verdict would be infected by the
injection of the matter of unnatural, inmmoral and unl awf ul
crimes agai nst nature between a pastor and his nale

chauffeur.”); Killie v. State, 287 A . 2d 310, 313 (1972).(

“Al t hough nost of the caselaw and legal literature

deal with the subject of prejudice in the context of

race, religion, or nationality, we believe that the

reasoni ng applies with equal vigor to an insinuation

of honobsexuality, especially with young boys. In

t he absence of even an attenpt at curative

instruction, we are not persuaded, that the error

was harm ess.”)

The prosecutor’s conduct in Larry Mann's penalty phase is
i ndi stinguishable fromthat in Birrell, except the m sconduct
in Larry Mann’'s case was nore prolific. Had Larry Mann's case
been that of a honbsexual man who nurdered another man and the

mental mtigators were based, in part upon his honpsexuality,
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and the prosecutor repeatedly nade references to himas a
homosexual in closing argument, this Court probably would have
reversed the death recommendati on on appeal. Current
standards of justice would have demanded reversal if that were
the case and the prosecutor repeatedly referred to M. Mann as
a honmosexual and nore derogatory comments anal ogous to child
nol ester, pedophile, and pervert. |In both cases, the
prosecution used a small portion of the defense to encourage a
verdi ct based on the defendants’ sexual proclivities. Larry
Mann' s case, except for the nature of the proclivities and the
resulting conmments based on those proclivities, is

i ndi sti ngui shabl e.

Moreover, as in Birrell, this Court has held that causal
rel ati onshi p between aggravating circunstances and nent al
illness is an inperm ssible aggravating factor. In Mller v.
State, this Court held that consideration of a person’s nental
illness and the apparent causal relationship between the
aggravating circunstance and the nmental illness as an
addi ti onal aggravating circunstance was reversible error.

Mller v. State, 373 So.2d 882 (Fla. 1979).

The notivating role the defendant’s nental
illness played in this crinme, and the
apparent causal relationship between the
aggravating circunstances and his nental
illness, it was reversible error for the
trial court to consider as an additional
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aggravating circunstance, not enunerated by
statute, the possibility that MIler m ght

commt simlar acts of violence if he were

ever to be rel eased on parole.

MIler, 373 So.2d at 886.
In Larry Mann’s case, the sanme error occurred. By
repeatedly referring to Larry Mann as a pedophile, child
nol ester, and pervert, the prosecutor urged the jury to
consider Larry Mann’s nental illness as sonething they should
consider in weighing the aggravating circunstances and:
Five years fromnow or ten years from now
or fifteen years fromnow, if the specter
of the death penalty is renmoved fromthis
case, do you really believe, are you
reasonably convinced that he will never,
never go to a parole hearing? He wl]l
never seek to get out of prison? What
evidence is presented to you for whatever
real value it has in this case?

(S.S. Vol. XIV 2027). This error was not cured because the

trial court indirectly weighed any unconstitutional

aggravating factors the jury found. Espinosa v. Florida, 112

S.Ct. 2926, 2928 (1992).

Fl orida capital penalty phase proceedings require the
sentencers to consider only the statutory aggravating
ci rcunst ances however, throughout M. Mann’s re-sentencing,
the prosecutor made irrelevant, inflammtory, and highly
prejudicial argunments and encouraged the jury to render a
death sentence based on M. Mann’s di agnosi s of pedopheli a,
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past sexual assaults, future danger of sexual assaults, and an
i mgi ned sexual assault supported by no evidence.

§921.141(5) Fla. Stat. (1996); (S.S. Vol. XVI 1997, 2003,
2004, 2006, 2008, 2014, 2016, 2019, 2024, 2030, 2032). These
arguments m slead the jury, which ultimately consi dered the
arguments as aggravating circunstances when it rendered M.
Mann’s nine to three death recommendati on. The jury’'s verdict
based on the inproper non-statutory aggravating circunstances
in turn infected Judge Case’s sentence because the sentencing
judge is required to give the jury's verdict great weight and
can override a life sentence only if the facts suggesting a
death sentence are “so clear and convincing that virtually no

reasonabl e person could differ.” Tedder v. State, 332 So.2d

908, 910 (Fla. 1975). The prosecutor’s argunment was
fundamental error because it resulted in the standardl ess
sentenci ng discretion which violates the Eighth Amendnent.

Godfrey v. Georgia, 446 U.S. 420, 427 (1980). However,

appel l ate counsel failed to raise it on appeal.

“Cl osi ng argunent nust not be used to inflame the m nds
and passions of the jurors so that their verdict reflects an
enotional response to the crinme or the defendant.
Furthernmore, if coments in closing argument are intended to

and do inject elenments of enotion and fear into the jury’s
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del i berations, a prosecutor has ventured outside the scope of

proper argunment” Urbin v. State, 714 So.2d 411, 419 (Fla.

1998). The prosecutor’s attenpts to obtain a verdict of death
t hrough i nproper, inflammtory, and abusive argunment were
obvi ously prejudicial and denied M. Mann his right to a fair
trial. Counsel failed to raise any of this as prosecutori al
nm sconduct on appeal. This egregious prosecutorial m sconduct
has never been reviewed by a court because appell ate counsel
failed to raise it on direct appeal

The prosecutor’s extensive m sconduct pervaded M. Mann's
sentenci ng procedure, beginning in his opening statenent,

continuing through testinony, and cul mnating in his closing

argument . In Berger v. United States, Justice Sutherl and
stated that a prosecutor:

is in the peculiar and very definite sense
the servant of the law, the twofold aim of
which is that guilt shall not escape or

i nnocence suffer. He nmay prosecute with
ear nest ness and vi gor-indeed, he should do
so. But, while he may stri ke hard bl ows,
he is not at liberty to strike foul ones.
It is as nmuch his duty to refrain from

i nproper mnethods cal cul ated to produce a
wrongful conviction as it is to use every
legitimate means to bring about a just one.

Berger v. United States, 295 U.S. 78, 88 (1935). 1In death

cases, prosecutors “are charged with an extra obligation to

ensure that the trial is fundanentally fair in all respects”.
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Gore v. State, 719 So.2d 1197, 1202 (Fla. 1998). In his effort
to obtain a death sentence by any nmeans, the prosecutor used a
nunmber of i nproper nmethods to strike foul blows, resulting in
a nine to three death recommendation for M. Mann. “If the
prejudicial conduct in its collective inport is so extensive
that its influence pervades the trial, gravely inpairing a
cal m and di spassi onate consi deration of the evidence and the
merits by the jury, a new trial should be awarded regardl ess

of the want of objection.” Tyrus v. Apalachicola Northern

Railroad Co., 130 So.2d 580, 587 (Fla.). See also State v.
Townsend, 635 So.2d 949 (Fla. 1994).

Cunmul atively, the prosecutor’s closing argunment utterly
destroyed Larry Mann’s nost inportant right under our | egal
system the right to the “essential fairness of his crimnal

trial.” Cochran v. State, 711 So.2d 1159, 1163 (Fl a. 1998)

quoting Knight v. State, 672 So.2d 590, 591 (Fla. 4t" DCA

1996). Because appellate counsel failed to raise each

i nstance of m sconduct as fundanmental error, this Court did
not consider the substantive and total inpact of the

nm sconduct on appeal. When this Court determ nes whet her
prosecutorial m sconduct was prejudicial, this Court considers
whet her the cumul ati ve inpact of the m sconduct deprives a

person of a fair trial. Garron v. State, 528 So.2d 353, 359
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(Fla. 1988). Thus, appellate counsel perforned deficiently by
not raising the m sconduct for this Court’s consideration. As
a result, this Court did not consider the curul ative prejudice
caused by the prolific prosecutorial m sconduct. Conpetent
counsel would have raised on appeal the coments that

injected el enents of fear and enotion into the jury’ s verdict,
m sled the jury, violated the Golden Rule, and were nothing
nore than blatant nanme calling throughout the course of the
penalty phase. Had counsel raised all of the prosecutor’s
abhorrent m sconduct on appeal, there is a reasonable
probability that this Court would have remanded the case for a

new penalty phase. Brooks v. State, 25 Fla. L. Weekly s417

(Fla. 2000).

Appel |l ate counsel deficiently failed to litigate and correct
t he prosecutor’s m sconduct. He was ineffective, and Larry
Mann wi |l suffer the ultimte prejudice caused by an

unconstitutional penalty phase.
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CLAIM I

APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAI SE ON APPEAL THE TRI AL
COURT" S ERROR AND THE STATE' S
UNCONSTI TUTI ONAL M SCONDUCT | N MAKI NG
SEXUAL ASSAULT THE FOCUS OF LARRY MANN S
PENALTY PHASE. THI S VI OLATED THE FI FTH,
El GHTH, AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON.

Appel | ate counsel perfornmed deficiently by failing to
rai se on appeal that the prosecutor’s wi tnesses and comments
made pedophilia the feature of Larry Mann’s penalty phase. 1In

Wlliams v. State, this Court held that the state may not

present evidence of collateral crines so that the testinony
regarding the collateral crines “transcended the bounds of
rel evancy to the charge being tried, and nade the latter

of fense a feature instead of an incident.” WIllians v.

State, 117 So.2d4 73, 475 (Fla. 1960). This is so because, “in
a crimnal prosecution such procedure devolves from
devel opnent of facts pertinent to the main issue of guilt or
i nnocence into an assault on the character of the defendant
whose character is insulated fromattack unless he introduces
the subject.” [|d. at 475-76.

In Larry Mann’s case, the prosecutor took advantage of

the presentation of statutory nental mtigators. He used a
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smal | portion of the nmental health evidence, pedophilia, to
depl orably turn the penalty proceedings into an assault on
Larry Mann's character rather than the careful presentation
and bal ancing of the statutory aggravating and mtigating
factors outlined in Florida Statute 921.141. This denied
Larry Mann his right to a fundanmentally fair penalty phase
pr oceedi ng.

Larry Mann's counsel presented a nental health expert,
Dr. Carbonell, who found that both statutory nental health
mtigators applied to Larry Mann, in part, because he was a
pedophile. During this testinony, she nentioned that Larry
Mann was accused, but not convicted, of assaulting a seven
year old girl when Larry was sixteen years old. On cross-
exam nation, the court allowed the prosecutor to extensively
guestion Dr. Carbonell about the this incident. Though this
incident was irrelevant to the presence or absence of the
mental health mtigators and it was not a formal conviction,
the prosecutor repeatedly nentioned the facts and
circunmstances of this incident. Over approximately thirty-
t hree pages of cross exam nation testinony, the prosecutor
made this incident a feature of the penalty phase (S.S. Vol.
X'V, 1648-1681).

Though Larry Mann’s fantasi es had absolutely no rel evance
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to the presence or absence of the mental health mtigators at
the time of the crime, the prosecutor elicited the foll ow ng
information from Dr. Carbonell:

Q And the Defendant, in fact, had

fant asi es about having sexual activity with

chi | dr en. Did he not?

A. Yes. VWhen he would see children, he
woul d have those kinds of fantasies.

Q OCkay. And then he would masturbate to
those fantasies. Wuld he not?

A.  Sonetines he would. He would al so get

drunk. He finds fantasies repul sive, which

i s anot her -
(S.S. Vol. XIV, 1690). Larry Mann's non-violent, |egal, and
solitary past sexual practices did not relate to the presence
of the nental health mtigators at the tine of the crime. This
testi mony, though his actions were not illegal, was offensive,
made pedophilia a feature of the penalty phase, and was
i nherently prejudicial.

During its rebuttal, the state continued to nake
pedophilia the feature of Larry Mann's penalty phase. The
state’s expert, Dr. Wialen, testified that Larry Mann caused
hi s pedophilia Dbecause he used fantasy and masturbation to
teach hinself to be a pedophile and encourage pedophilic

urges. He testified, “[i]t’s a | earned behavior. |Individuals

who have this type of sexual problemessentially teach
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t hensel ves to be sexually aroused to children” (S.S. Vol. XV,
1844). “They fantasize about it. They practice it in their
m nd. They nmasturbate and have a sexual experience to that
fantasy” (S.S. Vol. XV 1846).

This testinony and argunment is simlar to that held to be

improper in Harris v. State, 183 So.2d 291 (Fla. 2d DCA 1966).

In Harris, the M. Harris was charged with the abom nabl e and
detestabl e crine agai nst nature involving another man. The
state presented a clergyman who testified that M. Harris told
hi m he was honpbsexual and had slept with 20 nenbers of the
clergyman’s church. Harris, 183 So.2d 292-93. The court set
asi de judgnent and sentence because the testinony was only

rel evant to show bad character or propensity of defendant.

While we are not in synpathy with the

al | eged conduct of this defendant, he has
the constitutional right, |like every
citizen, to a fair and inpartial trial. In
consi deration of our social attitudes
regardi ng such all eged conduct it is
necessary that all avail abl e saf eguards be
enpl oyed to insure such a trial. It is

wi t hout question that the testinmony in this
case severely prejudiced the defendant and
he was convicted not solely upon the acts
set forth in the Information but also for
bei ng honmpbsexual and having comm tted
numerous acts, for which he was not being
tried.

Harris, 183 So.2d 293-94.

Li kewi se, in Larry Mann’s case, pedophilia does not evoke
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synpathy. The testinony regarding Larry Mann’s sol o and | egal
proclivities had no inpact on his nental and enotional state
at the time of the crime. Because of the social attitudes

t owar ds pedophilia, safeguards were required to ensure a fair
penalty phase. The jury’s questions make it clear that they
recommended death not solely fromthe acts set forth in the

i ndi ctnment, but also for being a pedophile, even though Larry
Mann was not on trial for that illness. This occurred because

the court permtted the prosecutor to make pedophilia a

feature of the penalty phase. See also Sias v. State, 416

So.2d 1213, 1216 (Fla. 3d DCA 1982).

The prosecutor reinforced pedophilia as the focus of the
penalty phase throughout his closing argunent. The prosecutor
started his closing argunent by suggesting to the jury that
M. Mann’s di agnosis of pedophilia was an aggravating factor
t hey shoul d wei gh when determ ni ng whether Larry Mann shoul d
live or die. The prosecutor insinuated that the jury consider
M. Mann’s history of pedophilia as an aggravating
ci rcunmst ance when he stated:

that a punishment different in quality
(than life inprisonnment) and different in
quantity above what he has al ready exposed
hi msel f to should be inposed and is

appropri ate.

(S.S. Vol. XVI 2002).
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The facts of this particul ar ki dnapping are
aggravated in thenmselves. . . . sexua

nol est ati on was unquesti onably the notive
for the kidnapping, the satisfaction of
Larry Mann’s perverted sexual desires |ed
to Elisa Nelson’s kidnapping. . . . the

evi dence suggests to you that this
aggravating circunstance is, iIndeed,

est abl i shed beyond a reasonabl e doubt, and
it is an aggravating circunmstance that, in
particul ar, should be given a great deal of
wei ght in your deliberations.

(S.S. Vol. XVI 2003-4). The prosecutor falsely argued to the
jury that the aggravated facts behind the kidnappi ng— an
unproven sexual assault-- were proved beyond a reasonable
doubt. This was not true, there was no evi dence of sexual
assault (S.S. Vol. X 1278).
In his effort to tie the M ssissippi conviction to M.
Mann’ s pedophilia and suggest that the jury weigh real and
conj ectured sexual assaults, the prosecutor argued:
the cause of the nature of the crine
because of its significance and its pattern
of activity, this is an aggravating factor
t hat shoul d be given great weight in your
aggravating circunstances.

(S.S. Vol. XVl 2006). He continued:
[ Alnd you know from the mechanics that Dr.
VWhal en expl ai ned to you about the
progressi on of sexual deviance, that is a
fantasy life that is engaged in over and

over again and fantasies are |lived out and
pl anned and finally acted upon.
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There is no doubt that this is
sonet hing this man had t hought about.

(S.S. V, 2021).

They said he was struggling so hard with

hi msel f, struggling so hard about whether

to nolest this child. Well, if that

struggl e existed, there is no doubt as to

who the wi nner was, and the w nner was the

sexual desires, the desire, that lifelong

desire for imediate gratification relived

in his fantasy life on Novenber 4, 1980.
(S.S. V. 2032).

The prosecutor continued to make sexual assault the focus
of the penalty phase, “He is not charged with sexually
nol esting the girl because he nmurdered her.” (S.S. Vol. XVl
2033). This too was a fal se statenment which continued to nake
sexual assault the focus of the penalty phase. M. Mann was
not charged with sexually abusing the victimbecause there was
no evidence to support the charge, not because he was charged
with killing her. In fact, there are nmany cases where the
defendant is charged with both nurder and sexual battery of
the same victim The prosecutor mslead the jury to believe
that a nmurder charge precludes a charge of sexual battery.
The prosecutor crossed the bounds of nere insinuation and

suggesti on when he stated to the jury they should consider a

sexual assault of the victim for which there was no evi dence,
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an aggravating circumstance because it:

certainly has not been proved that she

wasn’'t (sexually nmolested). And certainly

t he overwhel m ng notive was sexua

mol estati on and possi bly sexual sadi sm
(S.S. Vol. Xvl 2030-31). M. Mnn had absolutely no duty to
prove that he did not sexually nolest the victim especially
when there was no evidence of sexual abuse (S.S. Vol. X 1278).
In fact, the prosecutor had the burden of proving every
aggravating circunstance beyond a reasonabl e doubt. The
prosecutor’s statenent that M. Mann did not prove the victim
was not sexually abused not only introduced an illegal non-
statutory aggravator into consideration, he again violated the
Ei ght h Amendnent by telling the jury that he did not have the
burden of proving that aggravator beyond a reasonabl e doubt
and suggesting that M. Mann had the burden of proving he did
not nolest the victim

This argunent is anal ogous to one held to be m sconduct

in Tucker v. Francis, 723 F.2d 1504 (11" Cir. 1984). In that

case, the prosecutor’s closing argunent was based on a
suggestion that the defendant raped his victimbefore killing
her. The defendant was not charged with rape, and no
supporting evidence existed. The Eleventh Circuit Court of
Appeal s held the prosecutor’s closing argunent, which
suggested to the jury that sexual assault was a consideration,
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as a whol e deni ed the defendant a fundanmentally fair
sentenci ng proceedi ng and that:

t he suggestion of possible rape in these

circunstances is not a basis upon which the

death penalty may be inposed. This is the

nost flagrant violation of the Hance and

Brooks prohibition of inmproper argument.

It has no place in a sentencing hearing

that holds a man’s life in the bal ance.

Rape was not an issue, had not been

charged, was not proved and should not have

been injected into the trial.

ld. at 1508.
The sanme i nproper argunent occurred in M. Mann's case.

M. Mann was not charged with sexual assault, and no evi dence
of sexual assault existed. Nonetheless, the prosecutor based
his argument on the false fact that M. Mann sexually
assaulted Elisa Nelson before killing her. The suggestion of
a possi bl e sexual assault was not a basis on which the death
penalty could have been inposed, and it had absolutely no
pl ace in the determ nation of whether Larry Mann should |ive
or die. It was fundanental error, and appellate counsel
perfornmed deficiently by failing to raise it on appeal. This
prejudi ced Larry Mann because full appellate review of this
m sconduct probably woul d have resulted in a new penalty
phase.

This portion of the prosecutor’s argunent is also

prohi bited by this Court’s decisions in Provence v. State, 337
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So.2d 783 (Fla. 1976) and Elledge v. State, 346 So.2d 998,
1002 (Fla. 1977). M. Mann was not charged with sexually
assaulting Elisa Nelson, and certainly, he was not convicted
of that crinme. It was, therefore, a non-statutory aggravating
factor, and the prosecutor’s argunment was i nperni ssible.
Because the jury and the judge wei ghed both aggravating and
mtigating circunstances, it cannot be determ ned whet her the
result of the weighing process would have differed if the

i nperm ssi bl e non-statutory aggravating circunstance was not
introduced. Elledge, 346 So.2d at 10083.

This m sconduct, conbined with the unrelenting and
derogatory nane calling in Claimlll, mde past acts and
pedophilia the focus of the penalty phase and clearly
prejudi ced Larry Mann. Though sim |l ar situations have caused
courts to reverse cases in which the jury likely returned a
guilty or death verdict based upon the prosecutors injection
of or focus on a highly prejudicial subject, appellate counsel

failed to raise this issue on appeal. United States V.

Birrell, 421 F.2d 665 (9" Cir. 1970); Brown v. State, 323

S.W2d 954, 957 (1959); Killie v. State, 287 A 2d 310, 313

(1972).
During deliberations, the jury asked the court the

foll ow ng questions:
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1. Was there any proof of natural or
unnat ural sexual intercourse with Elisa
Nel son?

2. \Was there any proof of a sexual
encounter by the autopsy of Elisa Nel son?

3. Has Larry Mann or his attorneys

applied for a newtrial on the guilt phase?

5. Was the seven year old girl that

M. Mann fondl ed ever exam ned by a mnedi cal

doctor for being raped?
(S.S. Vol. XVI 2081-82). These questions nmust have been
provoked because the prosecutor nmade sexual assault the
feature of the penalty phase. The prosecutor clearly |lead the
jury to believe that Larry Mann nol ested the victim This was
fundamental error which denied Larry Mann his right to a fair
trial because there was absolutely no evidence of sexua
activity (S.S. Vol. X 1278). The jurors should not have
consi dered whether the victims autopsy showed evi dence of a
sexual encounter, or whether there was any evidence at all of
natural or unnatural sexual intercourse. Sexual assault
shoul d not have been the focus of the penalty phase.

Judge Case refused to answer questions one and two, and

did not explain that there was absolutely no evidence M. Mann
sexual ly assaulted the victimbefore he killed her. Judge

Case only instructed the jury to rely on the evidence produced
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at trial. If the jury mstakenly relied on the prosecutor’s
cl osi ng argunent as evidence, the jury recommended a sentence
of death, in part, because of a sexual assault of the victim
that M. Mann did not commt.

Through testinony and argunent, the prosecutor nade
sexual assault, rather than the bal ance of aggravating and
mtigating circunstances, the focus of Larry Mann’s penalty
phase. Pedophilia should have played only a small role in
consideration of the statutory nmental health nmitigators, but
the court allowed the prosecutor to use it to present evidence
of a juvenile crime and argue a sexual assault, for which
there was no evidence, to make sexual assault the focus of the
penalty phase. The questions the jury submtted to the court
prove that the jury considered the juvenile incident and the
prosecutor’s contrived sexual assault as the focus of the
proceedi ng. This was fundanental error because it deprived

Larry Mann of a fair trial. See Smith v. State, 344 So.2d

915, 918 (1stDCA 1977) (“The i nescapabl e conclusion is that the
state engaged in overkill and that thereby appellant was

deprived of a fair trial.”); Snowden v. State, 537 So.2d 1383,

1386 (3" DCA 1989) quoting Green v. State, 228 So.2d 397, 399

(Fla. 2d DCA 1969).(““In itself the mere volune of testinony

concerning the propr crinme would not necessarily nmake it a
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‘feature’ . . .However, when considered with the additional
fact that no limting instruction was given, the prior crine
could well have beconme a ‘feature in stead of an incident’ of
the instant case in jury’'s mnd. They could not be expected
to know for what linmted purpose the evidence of the prior
crime was admtted.””). Appellate counsel rendered
prejudicially ineffective assistance for failing to raise this
reversi ble fundamental error on appeal
CLAIM |V

WHEN VI EMED AS A WHOLE, THE COMBI NATI ON OF

PROCEDURAL AND SUBSTANTI VE ERRORS DEPRI VED

LARRY MANN OF A FUNDAMENTALLY FAI R TRI AL

GUARANTEED UNDER THE FI FTH, SI XTH, EI GHTH

AND FOURTEENTH AMENDMENTS, AND THE TRI AL

COURT ERRED I N DENYlI NG AN EVI DENTI ARY

HEARI NG

Larry Mann did not receive the fundanmentally fair penalty

phase to which he was entitled under the Ei ghth and Fourteenth

Amendnments. See Heath v. Jones, 941 F.2d 1126 (11th Cir.

1991); Derden v. MNeel, 938 F.2d 605 (5th Cir. 1991). The

sheer nunber and types of errors in Larry Mann's penalty
phase, when considered as a whole, virtually dictated the
sentence of death. The errors have been revealed in this
petition, Larry Mann's 3.850 notion, 3.850 appeal, and in his
direct appeal. While there are neans for addressing each

i ndi vi dual error, addressing these errors on an individual
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basis will not afford adequate safeguards required by the
Constitution against an inmproperly inmposed death sentence.
Repeat ed i nstances of ineffective assistance of counsel and
the trial court’s nunmerous errors significantly tainted Larry
Mann’s penalty phase. These errors cannot be harnl ess. Under
Florida case |aw, the cunul ative effect of these errors denied
Larry Mann his fundanmental rights under the Constitution of
the United States and the Florida Constitution. State v.

DiGuilio, 491 So. 2d 1129 (Fla. 1986); Ray v. State, 403 So.

2d 956 (Fla. 1981); Taylor v. State, 640 So. 2d 1127 (Fla. 1st

DCA 1994); Stewart v. State, 622 So. 2d 51 (Fla. 5th DCA

1993); Landry v. State, 620 So. 2d 1099 (Fla. 4th DCA 1993).

CLAIM V

MR. MANN S EI GHTH AMENDVENT RI GHT AGAI NST

CRUEL AND UNUSUAL PUNI SHMVENT W LL BE

VI OLATED AS MR. MANN MAY BE | NCOVPETENT AT

THE TI ME OF EXECUTI ON.

I n accordance with Florida Rules of Crimnal Procedure

3.811 and 3.812, a prisoner cannot be executed if “the person
| acks the nmental capacity to understand the fact of the

i npendi ng death and the reason for it.” This rule was enacted

in response to Ford v. Wainwight, 477 U S. 399, 106 S.Ct.

2595 (1986).

Larry Mann acknow edges that under Florida |law, a claim
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of inconpetency to be executed cannot be asserted until a
death warrant has been issued. Further, M. Mann acknow edges
that before a judicial review may be held in Florida, the

def endant nmust first submt his claimin accordance with
Florida Statutes. The only time a prisoner can legally raise
the issue of his sanity to be executed is after the Governor

i ssues a death warrant. Until the death warrant is signed,
the issue is not ripe. This is established under Florida | aw

pursuant to Section 922.07, Florida Statutes (1985) and Martin

v. Wainwight, 497 So.2d 872 (1986)(If Martin' s counsel w sh
to pursue this claim we direct themto initiate the sanity

proceedi ngs set out in section 922.07, Florida Statutes

(1985).

The sanme hol di ng exists under federal |law. Poland v.
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such clains truly
are not ripe unless a death warrant has been issued and an

execution date is pending); Martinez-Villareal v. Stewart, 118

S. C. 1618, 523 U.S. 637, 140 L. Ed.2d 849 (1998)(respondent’s
Ford claimwas dism ssed as premature, not because he had not
exhausted state renedi es, but because his execution was not

i m nent and therefore his conpetency to be executed coul d not

be determned at that time); Herrera v. Collins, 506 U S. 390,

113 S. Ct. 853, 122 L.Ed.2d 203 (1993)(the issue of sanity

53



[for Ford claim is properly considered in proximty to the

execution).

However, nost recently, in In re: Provenzano, No. 00-

13193 (11th Cir. June 21, 2000), the 11'" Circuit Court of
Appeal s st at ed:

Real i zi ng that our decision in In Re:

Medi na, 109 F.3d 1556 (11tM Cir. 1997),
forecloses us fromgranting him

aut horization to file such a claimin a
second or successive petition, Provenzano
asks us to revisit that decision in |ight
of the Suprenme Court’s subsequent deci sion
in Stewart v. Martinez-Villareal, 118 S. Ct.
1618 (1998). Under our prior panel
precedent rule, See United States V.
Steele, 147 F.3d 1316, 1317-18 (11" Cir
1998) (en banc), we are bound to foll ow the
Medi na decision. W would, of course, not
only be authorized but also required to
depart from Medina if an intervening
Suprenme Court decision actually overrul ed
or conflicted with it.[citations omtted]
Stewart v. Martinez-Villareal does not
conflict with Medina's holding that a
conpetency to be executed claimnot raised
in the initial habeas petition is subject
to the strictures of 28 U. S.C. Sec
2244(b)(2), and that such a clai mcannot
meet either of the exceptions set out in

t hat provision.

Id. at pages 2-3 of opinion

This claimis necessary at this stage because federal
requires that, in order to preserve a conpetency to be
executed claim the claimnust be raised in the initial

petition for habeas corpus, and federal |aw requires all
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issues raised in a federal habeas petition to be exhausted in
state court. Hence, Larry Mann raises this claimnow

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Mann
respectfully urges this Honorable Court to grant habeas

relief.
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