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ARGUMENT

| ssue 1

THE REFEREE ERRONEOUSLY RULED THAT THE SUBCONTRACT
WAS EVI DENCE W THI N THE MEANI NG OF RULE 4-3. 4(a)

The Bar refers to petitioner in this proceeding as the
respondent as she was in the proceeding before the referee.
W will do likewise in this brief.

On page 7 the Bar says that respondent renpved the
original subcontract. That is an exercise in exuberance that
is not found in the record. Her client renoved it.

The insistence of the opposing attorney at the deposition
that the exhibit was evidence in the case is not law. It is
merely his belief in the law. Certainly, the exhibit could
have been admtted into evidence in due course. That
eventuality did not occur. It was certainly relevant, but it
was not the only avail abl e copy.

Agai n, on page 8 Bar counsel says that respondent took
t he docunment. This type of m srepresentation is not
appropriate. Bar counsel knows that the record does not

support this allegation.



| ssue 2

A PARTY' S ACCESS TO EVI DENCE | S NOT OBSTRUCTED NOR

| S THE EVI DENCE CONCEALED BECAUSE I T | S REMOVED FROM
THE TOP OF A TABLE IN A DEPOSI TI ON AND NOT RETURNED
UNTIL A SECOND REQUEST FOR I T AT THE DEPOSI TI ON

W THI N 15 M NUTES.

The Bar does not contest the fact that the subcontract
was unavail able to opposing counsel at the deposition for

approxi mately 15 m nutes only. That is one of the factors

t hat makes the referee’s recommendati on on discipline too

har sh.



| ssue 3

THE RECORD DOES NOT DI SCLOSE ANY M SREPRESENTATI ON
BY WORDS OR CONDUCT.

In The Florida Bar v Joy, 679 So2d 1165 (Fla. 1996),
cited by the Bar, the lawer omtted material facts and that
constituted m srepresentation. There is nothing materi al
about the answers that were given by respondent in the case at
bar at the deposition. |In the Joy case the question was about
di sbursenent of escrow funds. The facts in the case at bar
are on an entirely different | evel than the m srepresentation
as in the Joy case.

The argunent of the Bar that respondent knew where the
exhi bit was and did not inmmediately produce it because she did
not want to relinquish it is a conclusion of Bar counsel and
the referee. Respondent did not say that in her testinony.
She is the only one who knew. Bar counsel is second guessing.
Bar counsel do not understand the stress of a deposition and
never give a |lawer the benefit of the doubt. The |awer is
al ways unethical. Respondent was distracted. She may not
have i nmedi ately remenbered the docunment, but Bar counsel will
certainly never permt an accused | awer to be confused.

Confusion is tantanmount to w ongdoi ng.



Respondent’s attorney was not given a fair and proper
opportunity to review the proposed order drafted by Bar
counsel . Bar counsel took a week to prepare the order and
deliver a copy to respondent’s attorney. Wthin 48 hours
thereafter the referee decided that respondent’s attorney was
del aying the delivery of the order to himbecause he had not
al ready communi cated to Bar counsel. The referee changed the
opportunity to arrange the order satisfactorily and directed
that the letter to Bar counsel be sent to him \Wether he
paid any attention to the objections is not sonmething within
t he know edge of Bar counsel nor is it within her know edge
whet her he revi ewed those objections before signing the report
she prepared for him Respondent submts that it is very poor

practice for Bar counsel to prepare an order for the referee.



| ssue 4

ASSUM NG PETITIONER | S GQUILTY OF EI THER OR BOTH
CHARGES, THE PUNI SHMVENT IS TOO SEVERE.
The subcontract, whether evidence or not, was not
avai l able to the opposing |l awer at the deposition for
approxi mately 15 m nutes. A suspension of two nonths is too
heavy a burden for a 15 mnute delay. The Varner, Hm el ewski,
Wei denbenner and McLawhorn cases, cited by the Bar, all deal
wi th nuch nore serious factual situations than we have in the
case at bar. Bar counsel apparently believes that she is
entitled to cite factually dissimlar cases while respondent
isS not.
Anot her point that needs to be made is Bar counsel’s

continuing use of “...dishonesty, fraud, deceit or
m srepresentation...” The referee found respondent guilty of
nm srepresentation only.(T-95) Bar counsel generally and
continually refer to all four items, regardless of what the
record shows. It is an inmproper practice and should stop.

The statenent on page 23 that respondent wote a check to
herself froma trust account inplies wongdoing that did not

occur. Respondent did not wwite a check to herself for her

own benefit at any time and there is no record substantiation



of that in the Andrews case file that was before this Court in
t hat proceedi ng.

On the sanme page Bar counsel puts into the referee’s
mout h sonmet hi ng about di shonest or selfish notives, but that
is not in the record either.(T93-118) While Bar counsel has
the right to argue the Bar’s case fromall of the avail able
evi dence and draw conclusions fromthat evidence, she is not
permtted to change the words recorded in the transcript.

Perhaps this point is best made on page 24 of the Bar’'s
brief in The Florida Bar v Schultz, 712 So2d 386 (Fla. 1998)
when this Court said that public reprimnds were reserved for,
anong ot her things, |apses of judgnent. Respondent may well

be guilty of that.



| SSUE 5

THE REFEREE’ S REPORT WAS PREPARED BY STAFF COUNSEL
AND CONTAI NS ERRORS AND STATEMENTS NOT DI CTATED BY
THE REFEREE AT THE HEARI NG
The report prepared by Bar counsel says that a statenment
of consideration of all of the evidence is the standard
| anguage of a form approved by this Court. That does not
excuse using it when it is not true. VWhile the referee would
have had tinme to consider all of the evidence, he did not do
so before he dictated his findings. He did not take the tinme
to review the lengthy transcripts admtted in evidence before
ruling at the end of the testinony.
The record shows clearly that the costs conpl ai ned of by
t he respondent were unnecessary. See The Florida Bar v

Kassier, 730 So2d 1273 (Fla. 1998), cited by the Bar.



CONCLUSI ON

Respondent reiterates the conclusion of her initial
brief.

The undersigned certifies that a copy of the foregoing
has been furnished to Susan V. Bloenmendaal, The Florida Bar,
Tanpa Airport Marriott Hotel, Suite C-49, Tanpa, Florida 33607
and John Ant hony Boggs, Division Director Lawyer Regul ati on,
The Florida Bar, 650 Apal achee Parkway, Tall ahassee, Florida
32399 by mail on July 6, 2001.

The foregoing brief conplies with the font requirenments
of Rule 9.210(a).

HENRY P. TRAW CK, P. A

By

Henry P. Traw ck, Jr.
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