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PRELI M NARY STATENMENT

The record on appeal, including the transcript of the
hearing held on Novenmber 22, 1999, shall be referred to by(R
), and the transcript of the hearing held on January 24, 2000
shall be referred to by (T. ), followed by the appropriate page
nunber .

Throughout this initial brief, the appellant shall refer to

the appellee as “the appellee,” “the respondent,” or " Goode.”
The appellant shall be referred to as “the appellant,” or “the
State.” The appellant’s appendix shall be referred to as

(Appellant’s App.) followed by the appropriate letter, and page

desi gnati on.

Vi i



STATEMENT OF THE CASE AND FACTS

On COctober 28, 1999 the State filed a petition for civi
comm tnment, seeking the involuntary civil commtnment of Darren
Goode, as a sexually violent predator, pursuant to section
394.910-394.930 Florida Statutes (1999)(R. 1). The petition
al l eged that Goode had been convicted of a sexually violent
of fense on April 30, 1997 and sentenced to forty-two (42) nonths
in prison, with a scheduled rel ease date of October 28, 1999
(R.1). The petition further alleged that Goode suffered froma
mental abnormality or personality disorder which nade it |ikely
that he would commt further sexually violent offenses if not
confined to a secure facility, wunder the custody of the
Departnment of Children and Fam |y Services, for |long-termcare,
custody and treatnment (R 2).

Based upon the commtnent petition and its attachnents,
whi ch included a psychol ogi cal eval uati on of Goode perforned by
Dr. Geg Prichard, Ph.D., and a letter from the nulti
disciplinary team of the Departnent of Children and Fam lies
whi ch recommended proceeding with the civil commtnent, the
| omwer court, on October 28, 1999 entered an order finding that
probabl e cause existed to believe that Goode was a sexually
violent predator (R 6). The order further directed that Goode

.must be taken into custody and held in an appropriate

secure facility pursuant to Section 394.915 Florida Statutes”



(R 6).

On Novenber 22, 1999 a hearing was held before the
Honor abl e Judge Steinberg (R 39-83). It should be noted that
this hearing was held within thirty (30) days of the finding of
probabl e cause entered on October 28, 1999. During that
hearing, Judge Steinberg nade it clear that the case was
assigned to a different division, however, in an effort to avoid
further delay, the court appointed the public defender to
represent Goode (R 62). The public defender then made noved to
dism ss the petition based, in part, on the State’s failure to
bring the matter to trial within the initial thirty-day tine
period (R 63-65). Specifically, counsel stated, “[t]herefore,
| masking the Court on the record to strike the Petition and to
di sm ss the case. It’s not even reasonable to think that we
woul d be able to proceed to a trial in six days” (R 63).

When the attorney representing M. Goode noved to dism ss
the petition for failing to bring Goode to trial within thirty
(30) days, the court denied the nmotion and instructed defense
counsel to make his argunents to the judge the case was assi gned
to. That exchange proceeded as foll ows:

THE COURT: Well, if you are telling nme that
you are moving to dism ss based on these
matters, |I'm going to deny it without

prej udi ce.



MR. STANLEY: Thank you, Your Honor.

THE COURT: W t hout prej udi ce and
specifically, because it’'s assigned to
anot her judge.

MR. STANLEY: Ckay.

THE COURT: And | want to give you an
opportunity to present t hat to Judge
Padgett. He's the Judge presiding over this
case, You can even do it in witing, but

right now I’mdenying it.

Well, | don't see any authority to dismss
it. That’s nunber one. And, nunber two,
its assigned to another Judge. . . .| prefer

that it be ruled on by the Judge that it’'s
assigned to.

(R. 66-67).

Later during the sane hearing, Judge Steinberg refused to
assign a trial date for M. Goode’'s trial, although he did
assign a trial date for another defendant who was appearing
before himat the sanme tine:

MR. TAYLOR: Are you putting 12-16 for both
of [the defendants trials]?
MR. STANLEY: | don’t know what the deal is

with the other case.



MR. TAYLOR: Need to do that in front of
Judge Padgett.
THE  COURT: Get with hi s [j udicial
assi stant].
(R 82).
On January 6, 2000 defense counsel for M. Goode filed two

(2) separate notions, titled Respondent’s Motion to Dism ss and

Respondent’s Motion to Dism ss and Rel ease From Custody Due to

the Unconstitutional Application of Sections 394.910-394. 929,

Florida Statutes, the Involuntary Civil Conmm tnent of Sexually

Violent Predators’ Act (R 9-32). One basis for these notions

was the fact that the respondent had not been brought to trial
within thirty (30 days of the finding of probable cause (R 10,
27-31).

On January 24, 2000, a hearing on the respondent’s notions
to dism ss was hel d before the Honorabl e Judge Padgett (T.1-24).
During that hearing, the State argued that the trial had, in
ef fect, been continued, during the previous hearing when Judge
Steinberg refused to rule on the respondent’s notion (T.19). At
the time of that hearing, the State was within its thirty (30)
day wi ndow for trial, but Judge Steinberg would not discuss
setting Goode’'s case for trial, rather he instructed Goode’s
counsel to proceed with his nmotion to disnmiss in front of Judge

Padgett, who had been assigned to the case (T.20-21).



At the conclusion of the hearing On January 24, 2000, the
court orally granted Goode’'s notion to dism ss based on the
failure to commence the trial within thirty (30) days of the
findi ng of probable cause (T.22). The lower court al so appears
to have expected the State to re-file the petition immediately
(T.21-22). A witten order granting the respondent’s notion to
di sm ss was entered on the sanme day, providing the follow ng:

1. That the Respondent’s Motion to Dism ss
be, and hereby is, GRANTED; The Court
finds t hat pur suant to Sections
394.916(1), Florida Statutes (1999),
the Petitioner failed to bring the
Respondent to trial within the required
30 days; the 30 day tinme |imt for
trial was not requested to be continued
for good cause by either party or by
the court on its own notion pursuant to
394.916(2), Florida Statutes, (19999);
since the time limt for commencing
trial in this case has expired, it is
hereby ordered that the petition is
di sm ssed (R 33).

The State filed a tinely Notice of Appeal on January 27,

2000, and this appeal ensued.



SUMVARY OF THE ARGUNMENT

The | ower court erred in dismssing the civil conmmtnent
petition based on the failure to bring the case to trial within
30 days. First, the *“ternmi shall, as wused in Section
394.916(1), Florida Statutes (1999), is neither mandatory nor
jurisdictional. Second, good cause existed for a continuance,
and such good cause may be found to have existed even absent a
specific request for a continuance within the initial 30-day
period. Furthernore, provisions regarding the time in which a
case nust proceed to trial relate to practice and procedure in
the courts; matters for the rul e-making capacity of the Suprene
Court . In pronulgating such a statutory tine period, the
| egi sl ature exceeded its constitutional powers. Lastly, since
t he 30-day period specified by the legislature conflicts with
the relevant provision of the Rules of Civil Procedure, Rule

1.440, the rules of civil procedure nust prevail.



ARGUVMENT

THE LOWER COURT ERRED |IN DI SM SSING THE
| NVOLUNTARY CIVIL COVM TMENT PETITION, AS
THE FAI LURE TO CONDUCT THE TRIAL W THI N THE
STATUTORY 30- DAY PERI OD IS NOT
JURI SDI CTI ONAL, AND THAT FAILURE DOES NOT
DI VEST THE TRI AL COURT OF JURI SDICTION TO
PROCEED.

The sole reason for the dism ssal of the civil commtnment
petition was the failure to bring the case to trial within 30
days of the initial determ nation of probable cause. As will be
seen herein, that 30-day provision is not mandatory, and the
failure to conply with it does not divest the trial court of
jurisdiction. It will also be seen that, under the terns of the
statute, good cause did exist for extending the tinme in which
the trial would conmmence, and the court may make such a finding
even after the 30-day period has expired, and even in the

absence of an express request for such a determ nation.

A. Statutory Background

The sexual |y viol ent predators act becane effective January
1, 1999, Section 916.31, et.seq., Florida Statutes (Supp. 1998),
and was anmended, and nopved to Chapter 394, Section 394.910
et.seq., Florida Statutes (1999), effective May 26, 1999. The
essence of the act is that the State may seek the involuntary
civil commtnment of qualifying individuals, who have a prior
conviction for a sexually violent offense, who have a nental

abnormality or personality disorder, and who, as a result of



that nmental abnormality or personality disorder are likely to
commt further sexually violent offenses if not confined for
|l ong-term care, contr ol and treatnent. The comm t ment

proceedings are civil commtnment proceedings; they are not

crimnal cases.!?

Eval uation of potenti al sexual ly viol ent predators
commences approximtely one year prior to the end of the
i ndi vidual’s confinenent in a Departnment of Corrections prison.
Section 394.913, Florida Statutes. After the evaluation is done
by a multi disciplinary team created by the Departnent of
Children and Famlies, which wll typically involve a full
clinical evaluation by one or nore psychol ogists or
psychiatrists, a recommendation is nmade to the State Attorney.
Section 394.913, Florida Statutes (1999). The State Attorney
then evaluates the case and determ nes whether to file a

comm tment petition. Section 394.914, Florida Statutes (1999).

1Section 394.910, Florida Statutes (1999), refers to the
proceedings as “civil commtnment” proceedings. Section
394.915(1), Fl orida Statutes, 1999, provi des that t he
proceedi ngs are governed by the Florida Rules of Civil Procedure
unl ess otherw se specified in the sexually violent predators
act . The Suprenme Court of the United States, in rejecting
doubl e j eopardy and ex post facto attacks on the Kansas sexually
vi ol ent predators act, which is very simlar to Florida s, has
concl uded that the conm tnment proceedings are not crimnal in

nature; they are renedial and non-punitive. Kansas .
Hendricks, 117 S.Ct. 2072 (1997). The Fourth District Court of
Appeal, in finding that there was no entitlenent to bail in
t hese commtnment cases, has simlarly concluded that they are
civil, not crimnal, in nature. Val dez v. Moore, 745 So. 2d

1009 (Fla. 4t" DCA 1999).



Upon the filing of the conmtnment petition, the trial court
must make an initial, ex parte, determ nation of whether there
i's probabl e cause to proceed with the case. Section 394.915(1),
Florida Statutes. This, as in the instant case, is typically
done on the day that the petitionis filed. The respondent, at
that time, is typically still conpleting a prior Departnment of
Corrections prison sentence, and may have anywhere from a few
days or weeks to several nonths remaining on the prison
sent ence. If the court finds that probable cause exists, the
court directs that the person, upon conpletion of the DOC prison
sentence, be transferred to the custody of the Departnent of
Children and Famlies, and be held in an appropriate secure
facility pending the conm tnent proceedings. Section 394.915,
Florida Statutes (1999).

Section 394.916, Florida Statutes (1999), addresses the
subsequent tri al

(1) Wthin 30 days after the determ nation
of probabl e cause, the court shall conduct a
trial to determ ne whether the person is a
sexual |y violent predator.

(2) The trial my be continued upon the
request of either party and a show ng of
good cause, or by the court on its own
nmotion in the interests of justice, when the
person will not be substantially prejudiced.

The Act further provides that indigent persons shall be

represented by the O fice of the Public Defender. Section

394.916(3), Florida Statutes (1999). In the event that the case



does not proceed to trial within 30 days, the statute provides
for an additional adversarial probable cause hearing:

Upon the expiration of the incarcerative
sentence. . .the court my conduct an
adversarial probable cause hearing if it
determ nes such hearing is necessary. The
court shall only consider whether to have an
adversari al probable cause hearing in cases
where the failure to begin a trial is not
the result of any delay caused by the
respondent. . .

Section 394.915(2), Florida Statutes (1999).

B. The Term “Shall is Neither Mandatory Nor Jurisdictional

In the |ower court, Goode argued that the |anguage in
Section 394.916(1), Florida Statutes, which provides that “the
trial court shall conduct a trial” within 30 days of the
pr obabl e cause determ nati on, is mandatory, and that the failure
to conduct the trial within that tinme period, absent a request
for a continuance for good cause within the initial 30-day
period, necessitates dism ssal of the commtnent petition.
Goode relies, in part, on the decision of a Kansas appellate
court, inIn Re Brown, 978 P.2d 300 (Kan. App. 1999), construing
a simlar provision in Kansas’' sexually violent predators act.

Notw t hstanding the use of the word “shall” in section
394.916(1), the failure to hold the trial, or to seek a
continuance, wthin the specified 30-day period, does not
mandat e di sm ssal of the petition. While the Kansas statute is,
in fact, simlar to Florida’s, Florida based its | egislation on

that of several different states, including Washi ngton, Kansas,

10



W sconsin, Arizona, North Dakota, M nnesota, Ilowa and New
Jersey. See Senate Staff Analysis and Econom c | npact Statenment
of the Commttee on Children and Famlies (April 8, 1999), for
CS/ SB 2192, p.2 (Appellant’s Appendix A). Not only does the
Kansas statute not provide either the sole or a uni que nodel for
Florida s | egislation, but the tine periods under the Kansas act
are significantly different, thus suggesting that, as to the
trial date, Florida’ s legislators were | ooking el sewhere for a
nodel for the |egislation.

In light of the foregoing, the recent decision of the
Suprenme Court of North Dakota, in In the Interest of MD., 598
NNW 2d 799 (N. Dak. 1999), is highly significant. In that
case, the Court addressed the North Dakota sexually violent
predators act. Like Florida's, it provided that the trial shall
be conducted within 30 days of the probabl e cause determ nati on,
and simlarly permts the court to extend the tinme for good
cause. Section 25-03.3-13, North Dakota Century Code; 598 N. W
2d at 802. As in the instant case, the 30 day period expired
w thout either a trial or a request for a continuance. On the
basis of a request for a continuance, filed two days after the
30 day trial period expired, the trial court found good cause
for a continuance and the Supreme Court affirmed that
conclusion. 598 N.W 2d at 803. The Court expressly rejected

the argunent that the failure to either conduct the trial or

11



seek the continuance within the original 30-day period required
di sm ssal

M D. also suggests the original extension
was i nproper because the petitioner’s notion
was made after the 30-day period required in
N.D.C.C. s. 25-03.3-13 had expired. The
statute does not require that the notion to
extend be nmade within the original 30-day
peri od. In a related context, this Court
noted in Nyflot, 340 NNW 2d at 182:

If, as the respondent contends,
t he fourteen-day limt i's
jurisdictional in nat ur e,
Septenber 8 marked the end of the
court’s authority to order her
detained and the end of the
court’s power to order her
involuntary hospitalization and
treat ment. This would be so
regardl ess of her nental state and
the possible danger presented to

hersel f, to ot hers, or to
property. W do not believe that
such a construction woul d
effectuate the intent of t he

Legislature as derived from the
entire statute. The statute, read
in its entirety, reflects a
bal ance between the due process
rights of the respondent and the
respondent’s possible need for
treatment and society’s interest
in ensuring that that treatnent is
forthcom ng.

Simlarly, we conclude the
petitioner’s failure to nove for
an extension until after the
original 30-day period had expired
did not deprive the court of
authority to consider whether
t here was good cause to extend the
time for the hearing.

598 N.W 2d at 804.

12



The same reasoni ng woul d be applicable in the instant case.
Florida s statute bal ances the interests of a respondent’s due
process rights wth society’s interest in the need for
protection fromthose who, as a result of nmental abnormalities,
pose a current danger to society; and with society’s interest in
obtaining treatment for the individual in need of it, to pronote
the prospect of an ultimte reintegration into society w thout
the concom tant threat of danger on the part of the individual.
Dismssing a commtnment petition, when the person nay be
mentally ill or abnormal, and dangerous, does not pronote any of
the legislature’ s goals.

The broader question presented by the foregoing is whether
the use of the term “shall” in a statute renders the statute
mandat ory or merely discretionary or directory. Fl ori da case
|aw reflects that there is not a single, sinple answer to this;
“shall” does not always nean “shall,” just as “may” does not
al ways nmean “may.” It is inportant to look at the entire
statutory schenme and the full context in which the |anguage is
used. Hi ghlighting the different ways that “shall” has been
interpreted, and the different contexts for the particular
interpretation, the Third District Court of Appeal, in Allied
Fidelity Insurance Co. v. State, 415 So. 2d 109, 111 (Fla. 3d
DCA 1982), summari zed rel evant case |law, as foll ows:

Whet her "shal | " IS mandat ory or

di scretionary wll depend, then, upon the

13



context in which it is wused and the
| egislative intent expressed in the statute.
S. R v. State, 346 So.2d 1018 (Fla.1977).
Thus, for exanple, where "shall" refers to
sonme required action preceding a possible
deprivation of a substantive right, S. R v.
State, supra,; Neal v. Bryant, supra;?
Glliamyv. Saunders,_200 So.2d 588 (Fla. 1st
DCA 1967), or the inposition of a
| egislatively-intended penalty, VWite v.
Means, 280 So.2d 20 (Fla. 1st DCA 1973), or
action to be taken for the public benefit,
Gllespie v. County of Bay, 112 Fla. 687

151 So. 10 (1933), it is held to be
mandat ory. And, by the same reasoning, the
perm ssive word "may" will be deened to be
obligatory "[w] here a statute directs the
doi ng of a thing for the sake of
justice...."™ Mtchell v. Duncan, 7 Fla. 13
(1857). But where no rights are at stake,
Reid v. Southern Devel opnent Co., 52 Fla.
595, 42  So. 206 (1906), and only a

non-essenti al node of proceedi ng IS
prescri bed, Fraser v. WIlley, 2 Fla. 116
(1848), the word "shall"™ is said to be

advi sory or directory only.

Thus, the Florida Supreme Court has repeatedly
acknow edged t hat t he term “shall,” in appropriate
circunstances, nmay be nmerely directory. See Belcher G| v. Dade
County, 271 So. 2d 118 (Fla. 1972); Schneider v. Gustafson
| ndustries, Inc., 139 So. 2d 423 (Fla. 1962). Ot her
jurisdictions, when confronted with conparabl e questions, have
observed that when t he supposedly mandatory term*®“shall” is used
in conjunction with “time” requirenments, it is construed as

nerely directory, unless the statutory |anguage is acconpani ed

2Neal v. Bryant, 149 So. 2d 529 (Fla. 1962).

14



by an express sanction for nonconpliance.
Most significantly for the instant case is a California
deci sion, which dealt with the requirement in a nentally

di sordered sex offender (MDSO) statute that the hearing on a

petition to extend conm t ment shall comrence no | ater than 30

days prior to the tine the patient would otherw se have been
released. . . .’” People v. Curtis, 223 Cal. Rptr. 397, 399
(Cal. App. 1986). Addressing the question of whether this
requi rement was mandatory or directory, the Court stated:

Wth respect to time-limt statutes the
general rule is that “requirenents relating
to the time within which an act nust be done
are directory rather than mndatory or
jurisdictional, unless a contrary intent is
clearly expressed.” (Edwards v. Steele
(1979) 25 Cal. 3d 406, 410, 158 Cal. Rptr
662, 599 P. 2d 1365.) In Edwards our high
court suggested a proper test of |egislative

i nt ent i's to focus on t he i kely
consequences of holding a particular tine
l[limtation mandatory, in an attenmpt to

ascertain whether those consequences would
defeat or pronote the purpose of the
enact nment .

G ven such a node of analysis, the purpose of the MDSO
statute was deened to be primarily for the protection of the
public and, as such the 30-day period was deenmed directory: “It
woul d be anonmal ous to construe a statute designed to prevent the
rel ease of dangerous people into the comunity in such a way

t hat an inconsequential violation of a tinme requirement would

allow the very release the statute is designed to prevent.” 1d.
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A simlar issue arose in yet another California case,
People v. Wlliams, 91 Cal. Rptr. 2d 91 (Cal. App. 1999).
California’s Mentally Disordered Prisoners Act provides for
i nvol untary comm tnment of individuals whose terns of parole are
expiring and who satisfy the requisite nmental conditions and
dangerousness requi renments. The Act provides that a trial shall
commence at | east 30 days before a defendant is schedul ed for
rel ease from parole unless he or she waives the tine period or
the court finds good cause. 91 Cal. Rptr. 2d at 96. I n
WIilliams, the trial was not held within that time, no hearing
was held on the good cause issue, and no finding of good cause
was made. ld. The Court held “that the trial court’s failure
to comply with the statutory procedure concerni ng comencenment
of trial did not divest it of fundanmental jurisdiction to
proceed,” and further held that “the trial court did not
automatically lose jurisdiction to proceed after defendant’s
schedul ed rel ease date.” 1d.

As in Curtis, supra, the California appellate court found
that the tinme period was not mandatory, notw thstanding the
statutory | anguage that the trial “shall comrence no | ater than
30 cal endar days prior to the tine the person would otherw se
have been rel eased, unless the time is waived by the person or
unl ess good cause is shown.” 91 Cal. Rptr. 2d at 99-103.

Several aspects of the appellate court’s reasoning are highly
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relevant in the instant case. First, the court enphasized that
“the deadline is primarily designed to serve the interests of
the public, rather than the WNMDO, by providing reasonable
assurance that an MDO who has been receiving treatnment for a
severe nmental disorder will not be released unless and until a
determ nation is made that he or she does not pose a substanti al
danger to others.” 91 Cal. Rptr. 2d at 103. Simlarly, the
tinmetable of the Florida Act is designed to allow the
involuntary comm tment case to proceed to trial before the
prison sentence expires, thereby providing the public wth
protection against the rel ease of a person who is dangerous as
a result of the requisite nental condition.

Second, the California appellate court in WIIlians noted
“that the lack of a penalty or consequence for nonconpliance
with a statutory procedure is indicate of a directory [as
opposed to mandatory] requirenment. . . . Section 1972(a) does
not provide that, in the absence of waiver or good cause, a
trial commenced fewer than 30 days before a release date is
i nval i d. Nor does the statute prescribe a sanction or other
consequence for comencing a trial in such circunstances.” 91
Cal. Rptr. 2d at 103.3%® The same reasoning would be equally

applicable to Florida’s statutory provision, as there is no

3 The text of WIllians then proceeds to cite several other cases
for the proposition that the absence of an express statutory
penal ty suggests that time requirenents are not mandatory. 91
Cal. Rptr. 2d at 103-104.
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sanction or penalty provided for the failure to comrence the
trial within the specified time period.

The third significant reason for the statutory tinme period
bei ng deenmed directory rather than mandatory was that a contrary
construction would be violative of the clear public policy
behi nd the Act:

Last, we observe that if the 30-day deadline
were mandatory, then the failure to conply
woul d, in effect, automatically term nate an
MDO s involuntary treatnent, regardless of
need, and require his or her release,
regardless of the potenti al danger to
others. Such a result is inconsistent with
the purpose of the MDPA and el evates the
secondary benefit of the deadline to an MDO
over the fundanmental purpose of the MDPA; to
protect the public.

91 Cal. Rptr. 2d at 104. The sane principles are equally
appl i cabl e under Florida's Act. See Section 394.910, Florida
Statutes (1999).

The above quoted analysis from Allied Fidelity and the
California cases is fully consistent with this contextual
determ nation of whether shall 1is directory or nandatory.
Simlarly, Florida courts, when confronted wth mandatory
| anguage as to “tinme” requirenents, have been consistent wth
t he approach used in the California cases. |In Lonelo v. Muyo,
204 So. 2d 550 (Fla. 1st DCA 1967), the Court construed a

statutory provision requiring an adm nistrative order to be

entered within 180 days from the date of filing of specified
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docunments by a public utility. The Court held that “unless the
body of the statute indicates a contrary |egislative intent,
mandat ory words specifying the time within which duties of
public officers are to be performed nmay be construed as
directory only.” 204 So. 2d at 553. The Court al so quoted from
the Florida Suprenme Court, in Stieff v. Hartwell, 35 Fla. 605,
17 So. 899, 900-901 (Fla. 1895), for the proposition that, “[a]s
a general rule, a provision in a statute, nam ng the tinme when
an act is to be done in the assessment and col |l ecti on of taxes,
is a direction, and not a limtation. There nust be sonething
in the statute indicating that the tinme naned was i ntended as a

limtation, before the courts will construe it as such.”

Federal courts have adhered to the same principles. See,
Thomas v. Barry, 729 F. 2d 1469, 1470 at n. 5 (D.C. Cir. 1984)
(“The general rule is that ‘[a] statutory time period is not
mandat ory unless it both expressly requires an agency or public
official to act within a particular tinme period and specifies a
consequence for failure to conply with the provision.’”);
Hendri ckson v. Federal Deposit |Insurance Corp., 113 F. 3d 98,
101 (7th Cir. 1997) (sane); WIlliam G Tadl ock Construction v.
United States Departnent of Defense, 91 F. 3d 1335, 1341 (9th
Cir. 1996) (sane).

In yet another recent case, the Fourth District Court of
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Appeal has, at least inplicitly, concluded that the failure to
conduct a trial within the statutory 30-day period is not a
jurisdictional defect. In Amador v. State, 25 Fla. L. Wekly
D259 (Fla. 4th DCA Jan. 26, 2000), a habeas corpus petition
all eged that the comm tnent case had not been tried within the
30-day period. As Anmamdor was in custody at a facility within
the Fourth District’s jurisdiction, but the trial court was
beyond the Fourth District’s jurisdiction, habeas corpus
jurisdiction was limted, pursuant to a decision from the
Fl ori da Suprene Court, to determ ni ng whet her proceedings in the
trial court are “void or illegal.” Id. The Fourth District
hel d: “Considering that this is not a crimnal proceeding, but
rather a ‘civil comm tnment procedure for the |long-termcare and
treatment of sexually violent predators,’ section 394.910, we
conclude that the Collier County judge’'s order refusing to
di scharge petitioner for a violation of his right to a speedy
trial is not a void or illegal order over which we are
authorized to exercise habeas corpus review ” Id. Had the
failure to conmply wth the 30-day tine period been
“jurisdictional” in nature, the trial court proceedings would
presumably have been “void or illegal.” Thus, the Fourth
District, in Amador, has effectively, if inmplicitly, held that
the 30-day tinme period is not jurisdictional in nature.

Thus, nonconpliance with the mandatory “shall” in the
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instant case was not jurisdictional, as it was a tine
requirenment, and it was not acconpanied by any specified
sanction or consequence for nonconpliance. Moreover, given the
total context of the statute, it is sinmply not a reasonable
inference that the | egislature intended individuals who pose a
danger to the public to be rel eased because the trial was not
held within 30 days. Even in crim nal cases, our speedy trial
rule provides for a window period to capture those cases which
ot herwi se slip through the cracks. As conmm tnent cases are
civil in nature, designed for the protection of the public, it
is not reasonable to assune that the legislature intended to
confer greater rights on those awaiting their commtnment trials.

C. &0od Cause Existed to Continue the Hearing Date

Good cause for continuance can be shown where a defendant
is unavailable for trial. This is true even in crimnal cases
whi ch mandate a speedy trial, and specifically allow for the
di sm ssal of an action for failure to conply. Typically, the
def endant’s unavailability wll be established based on
pl eadings filed by the defense, such as discovery requests,
requests for pretrial hearings, etc., which indicate that the
def endant is not yet ready for trial. See, e.g., State ex rel.
Furland v. Conkling, 405 So. 2d 773 (Fla. 5'" DCA 1981; State v.
Reaves, 609 So. 2d 701 (Fla. 4th DCA 1992).

As noted earlier, the initial hearing on this matter was

21



hel d before the Honorabl e Judge Stei nberg, on Novenmber 22, 1999,
approxi mately twenty-four (24) days after the signing of the
order finding probable cause to detain the respondent (R 39).
At that hearing the court appointed the public defender to
represent the respondent, and the public defender noved,
prematurely, to dismss the petition based on the State's
all eged failure to bring the matter to trial within the original
30-day tine period (R 63-65). However, counsel for the
respondent also instructed the court that it was “. . .not even
reasonable to think that we would be able to proceed to trial in
six days” (R.63).4 By this statenent alone, counsel for the
respondent conceded that good cause existed for the continuance
of the trial, and that rather than being prejudiced by the
continuance, his client would actually be prejudiced by going
forward with the trial within the initial thirty-day tine
peri od.

Shortly after that exchange, the court specifically refused
to set the matter for a trial. When counsel for the State asked
i f Judge Steinberg was setting a Decenber 16 trial date for both

the case of M. Goode, and anot her defendant who was appeari ng

4Al t hough this statenent is erroneously attributed to the court,
in the transcript of the proceedings, it is obvious that the
person speaking i s counsel for the respondent. The paragraph, in

its entirety, reads as follows: “[t]herefore, |1’m asking the
Court on the record to strike the Petition and to dism ss the
case. It’s not even reasonable to think that we would be able

to proceed to a trial in six days”(R 63).
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before him at the same time, the court specifically told the
attorneys to speak with Judge Padgett’s judicial assistant to
deal with any matter pertaining to Goode(R 82). Throughout the
hearing of Novenmber 22, 1999 the court made clear its belief
that any matters concerning the civil commtnment of Goode,
(other than the routine appointing of the public defender)
should be handled by the judge who had been assigned to the
case, Judge Padgett.

The Fourth District Court of Appeal, in Madows V.
Kirscher, 24 Fla. L. Weekly D2546 (Fla. 4'" DCA Nov. 17, 1999),
has already held that there was good cause for a continuance,
under circunstances simlar to those here. In Meadows the
def endant was not brought into court until the 29'" day foll ow ng
the initial probable cause order, due, primarily, to the
“adm nistrative msrouting of the file (the file had initially
gone to the wong crimnal division in which other Ryce Act
cases were pending on a constitutional question. . .). . .” Id.

113

The court in Meadows found that .even if, as
petitioner argues, the legislature intended that the thirty-day
time period for trial be jurisdictional, the statute itself
allows for an extension of that period and conti nuances under
certain circunstances. (Footnote reference omtted.) 1d. I n

that case, the court determ ned that the .adm ni strative

m srouting of the file. . . and the necessity to allow the
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parties, and the judge, to establish the trial procedures and
jury instructions for the trial constitute an adequate show ng
of good cause for the brief continuance ordered here and that
the continuance was in the interests of justice. Petitioner did
not establish any substantial prejudice arising from the
conti nuance.” Id.

Here, as in Meadows, there was good cause shown for the
conti nuance. First, defense counsel had introduced a pending
nmotion to dism ss which the court was required to rule on prior
to a trial. Fla. R Civ. P. 1.440(a)(1999). Furt hernore, as
counsel for the respondent pointed out, it would probably not be
possible for himto be adequately prepared for a trial within
t he remai ni ng days before the expiration of the initial thirty-
day peri od. Judge Steinberg then, on his own notion,
effectively continued the trial date when he refused to set the
matter on his cal endar. Although he never used the exact words,
the effect of his actions was the same, and the matter was
conti nued pendi ng schedul i ng on Judge Padgett’s cal endar.

Finally, the fact that the failure to proceed to trial is
not evaluated, in the instant case, until after the 30-day
period had al ready passed, is of no significance, based on the
reasoni ng of M D., supra.

D. Tine Limts are Procedural and Governed by Court Rul es

Per haps the npbst conpelling reason why the 30-day period
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set forth is not mandatory or jurisdictional is that the statute
conflicts with the applicable Rule of Civil Procedure. Si nce
the setting of a trial date, in a civil case, is a matter of
procedure, it is governed by rule, not by statute. Section
394.9155(1), Florida Statutes (1999) provides that “[t]he
Florida Rules of Civil Procedure apply unless otherw se
specified in this part.” Rul e 1.440, Florida Rules of Civi
Procedure, governs the setting of trial dates. First, pursuant
to Rule 1.440(a), a case is not at issue until 20 days after
service of the | ast pleading. Subsequent to that point in tinme,
any party may file and serve a notice that the action is at
issue and ready to be set for trial. Rul e 1.440(b), Florida
Rules of Civil Procedure. |If the court agrees that the action
is ready for trial, the trial shall be set “not |ess than 30
days fromthe service of the notice for trial.” Rule 1.440(c),
Florida Rules of Civil Procedure. Pursuant to the provisions of
Rul e 1.440, this case was not ready for trial.

In view of the obvious conflict between the statute and the
rule, it must be concluded that the provisions of the rule
control. It has routinely been held that “only the Suprene
Court has the power to adopt rules of practice and procedure for
Florida courts.” Markert v. Johnston, 367 So.2d 1003, 1005 at n.
8 (Fla. 1979); Johnson v. State, 336 So.2d 93, 94-95 (Fla

1976). In the event of a conflict between a statute and a rul e,
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when both govern a matter of judicial procedure, the judicial
rule of procedure nust control. R J.A v. Foster, 603 So. 2d
1167 (Fla. 1992). Even in the absence of a court rule
addressing a procedural issue, a statute setting forth judici al
procedural requirenments would be i noperative. See, MIlitary Park
Fire Control Tax District No. 4 v. DeMarois, 407 So. 2d 1020,
1021 (Fla. 4th DCA 1981).

The setting of a trial date is a procedural matter,
governed by rul es of court as opposed to statutes. R J.A. dealt
with the same issue. A statute had provided that if a juvenile
del i nquency adj udi catory hearing was not comenced within a 90-
day period, the petition would be dism ssed with prejudice. By
contrast, the simlar provision in the Rules of Juvenile
Procedure, had asserted that the speedy trial rule included an
addi tional 10-day w ndow peri od. The Suprenme Court first
rejected the contention that the statutory 90-day provision
evidenced a legislative intent that dism ssal nust ensue after
a violation, even though the statute used the term “nust,”
conparable to the term “shall” in the statute in the instant
case:

Petitioners take the position that the
| egi sl ature, by section 39.048(7),
establi shed an absolute, rigid tine period,
which results in the application of a renedy
nore serious than the exclusionary rule
w thout any inquiry into other factors,

including how the delinquent has been
prej udi ced. W do not believe that the
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| egislature intended by its enactnment of
section 39.048(7) to establish a nuch
greater right to a speedy trial than is
granted by the constitution by making the
violation of a statutorily enacted tine
period per se prejudicial.

603 So. 2d at 1171. Furthernore, the Court concluded that
the time period was “procedural in nature and, consequently, our
rule of procedure takes precedence over the |legislative
enactment.” 1d. As far as dates related to lawsuits, the
guestion of “when” an action was to be filed was substantive;
t he question of “how’ the action was to be tried was procedural .
ld. at 1171-72. The speedy trial tinme period governed “how’ the
action would be tried, and the relevant rule therefore prevailed
over the statute. Thus, R J. A conpels the conclusion that the
provi sions of Rule 1.440, Florida Rules of Civil Procedure, are
controlling; and allegedly “mandatory” statutory |anguage is
not .

Simlarly, just as the setting of the trial date is a
procedural matter, governed by the rules of procedure, so, too,
Rule 1.460, Florida Rules of Civil Procedure, regarding
continuances, is |likew se governing as to procedural matters.
The interpretation of that rule has routinely been that the
granting of a continuance of trial rests within the discretion
of the trial court. Martin v. Garrison, 658 So. 2d 1019 (Fla.
4t h DCA 1995); United States Enpl oyers Consuner Self-I|nsurance

Fund v. Payroll Transfers, Inc., 678 So. 2d 908 (Fla. 2d DCA
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1996) .

E. Harm ess Error

The last reason that dism ssal is not appropriate flows
from the analysis of a conparable statute in the State of
Washi ngton. Section 71.09.050 of the Revised Code of Washi ngton
provides that the involuntary commtnment trial for sexually
vi ol ent predators “must” take place within 45 days of a probable
cause hearing. In In re Clewl ey, 1998 W 97222 (Wash. App.
1998) (unpubl i shed opinion) (Appellant’s Appendix B), the case
proceeded to trial |ong past the expiration of that date, under
circunst ances where the appellate court found that the statute
had been violated. On appeal, Clew ey argued that the order of
comm tment should be reversed and that he shoul d be di scharged,
due to the violation of the statutorily mandated trial period.
The Court rejected that argunent, finding that the delay in the
trial constituted harm ess error, since, “in the event of
vacation, the State could refile a petition and reinstitute the
conm tment proceedings.” (Appellant’s Appendix B). The Court
t hen enphasi zed that since the proceedi ngs were not punitive,
there were no double jeopardy concerns. See al so Kansas v.
Hendricks, 117 S.Ct. 2072 (1997); Hubbart v. Superior Court, 969
P. 2d 589 (Cal. 1999); In re Linehan, 594 N W 2d 867 (M nn.
1999); In the Matter of Hay, 953 P. 2d 666 (Kan. 1998); In re

Young, 857 P. 2d 989 (Wash. 1993); Martin v. Reinstein, 987 P
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2d 779 (Ariz. App. 1999); State v. Post, 541 N.W 2d 115 (Ws.
1995); In re Detention of Sanmuelson, __ N E 2d (rrr.
Jan. 21, 2000).° Thus, since a commtnment petition could, in
any event, be refiled, there is no conpelling reason to go
t hrough additional paperwork, additional court hearings, etc.,
to get back to the sanme posture that the case is in now
| ndeed, that would only serve to delay the trial date further.

Lest Goode claim that there is no right to refile a
petition for conmtnment, the follow ng should be noted. Section
394.914, Florida Statutes (1999), governs the filing of the
petition and it does not specify any date by which the petition
must be filed. The intent of the legislature is to focus on

those with current nental abnormalities and those who are

currently dangerous to the public. As long as those current
conditions exist, the <concept of a filing deadline is
inconsistent with the legislative intent. By anal ogy, there
would not be a statute of Ilimtations on general civil
comm tments under the Baker Act. There, too, as long as the
personis nentally ill and dangerous when the petitionis filed,

the petition would be tinely.

For the foregoing reasons, there would be no nerit to the

SAll of the cited cases find that simlar involuntary conm t ment
schemes for sexually violent predators or sexually violent per-
sons are civil and remedial in nature, and do not violate either
doubl e jeopardy or ex post facto principles, as they are not
crimnal or punitive.
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claimthat a petition nust be filed prior to the expiration of
t he preexisting DOC prison sentence. Section 394.913(1) Florida
Statutes (1999), requires the evaluative process to start one
year prior to the anticipated rel ease of the person from total
confinement. “Total confinement,” in turn, is defined as
current detention in a physically secure facility under the
Depart nent of Corrections supervi si on. (I'n limted
circunstances it could also be facilities of the Departnent of
Children and Fam lies or the Department of Juvenile Justice).

This concept of “total confinenment,” however, was not intended
to create a deadline for the filing of +the conmtnent
petition—i.e., the expiration of the DOC sentence. The concept
of “total confinenment,” which exists only under Section 394.913,
is being used as no nore than a convenient mechanism for
starting the evaluative process of those who are likely to
qualify as sexually violent predators.

The el ements of proof under the sexually violent predator
act are those contained in the definition of sexually violent
predator, in section 394.912(10), Florida Statutes (1999) (a
conviction of a sexually violent offense; nmental abnormality or
personality disorder; Ilikelihood of future acts of sexual
violence if not confined). “Total confinenment,” or “custody”

within the Departnent of Corrections, at the time of the filing

of the petition, are not elenments of proof as to a sexually
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vi ol ent predator.

A recent case from California corroborates this. In
Garcetti v. Superior Court, 80 Ca. Rptr.. 2d 724 (Ca. App.
1999), the states commtnent act defined a sexually violent

predator as an individual who is in custody under the
jurisdiction of t he Depart ment . : T | d. at 729.
Notwi t hstanding this “custodial” elenent, the Court concl uded
that the fact that someone may not have been in | awful custody
would not be a jurisdictional bar to the filing of the
comm tnment petition: “However, it does not inevitably follow
fromthe SVP Act’s elenent of custody that a determ nation of
| awful custody is a jurisdictional prerequisite to the filing of
a petition under the SVP Act for civil commtnent.” 1d. The
purpose of the act was the protection of the public, and
al l owmance of adequate time for evaluations and conmm tnent
proceedi ngs prior to a scheduled prison release date. G ven
such purposes, wongful custody at the tine of the filing of the
comm tnment petition would “not deprive the trial court of
jurisdiction to entertain the People’ s petition for conmm tnment
pursuant to the SVP Act.” 1d. at 730.

Furthernore, under recent amendnents to the Florida act,
Section 394.9135(3) and (4), Florida Statutes (1999), dealing

with “inmmediate release” cases, specifically contenplates a

Situation in which a commtnent petition will be filed after the
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person has been discharged by DOC.® Applying the same type of
analysis in the instant case, it would have to be concl uded t hat
there is no harmin permtting the trial to proceed under the
already filed petition, since, in the worst case scenario, the
State could sinply refile the identical petition and have Goode

det ai ned once agai n.

®Under those provisions, if the State Attorney fails to file a
petition wthin the statutorily authorized 48 hours, for
i medi ate rel ease cases, the failure to conply with those tine
provi sions, “which results in the release of a person who has
been convicted of a sexually violent offense, is not dispositive
of the case and does not prevent the state attorney from
proceedi ng agai nst a person otherw se subject to the provision
of this part.” Section 394.9135(4), Florida Statutes (1999).
There is nothing in any other provision of the Act which
prohibits the State fromfiling a conmtnment petition after the
person, even in a non-imediate release situation, has been
di scharged from DOC. (An imediate release situation n ght
typically be the case of a DOC prisoner whose rel ease date is,
unexpectedly noved up to an “immedi ate” rel ease, by virtue of,
for exanple, the granting of post-conviction relief resultingin
a substantially reduced sentence.
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CONCLUSI ON

As di scussed t hroughout this brief, there are nany reasons
to conclude that the failure to conply with the statutory
provision regarding a trial within 30 days does not mandate
di sm ssal . The State believes that the statute was conplied
with, as good cause for the postponenent was denpnstrated and
t here was no show ng of substantial prejudice to Goode's ability
to prepare for trial. However, even absent such conpliance with
the statute, dism ssal is not mandated, as the statute, contains
no provision for disnmssal as a sanction, and while setting
forth a laudatory goal, the tine [imt expressed in the statute
is procedural in nature, and not binding. As such, the
applicable rules of court should apply and they clearly do not
mandat e di sm ssal . Appel |l ee respectfully requests that the order
entered by the I ower court, granting the Respondent’s notion to
dism ss the petition for civil commtnment, be reversed.

Respectfully subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

RI CHARD L. POLI N DYANN W BEATY

Assi stant Attorney General Assi stant Attorney General

Florida Bar. No. 0230987 Fl orida Bar No. 866385

444 Brickell Ave.,Suite 950 2002 North Lois Ave., Suite
700

M am , Florida 33131 Tanpa, Florida 33607

(305) 377-5441 (813) 873-4739

COUNSEL FOR APPELLANT COUNSEL FOR APPELLANT

33



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the fore-
going Initial Brief of the Appellant has been furnished by U S
mail to Debra Bruckheiner, Public Defender’'s O fice, Tenth
Judicial Circuit, P.O Box 9000, Drawer PD, Bartow, FL 33830, on

this the day of My, 2000.

Assi stant Attorney Ceneral

34



