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STATEMENT OF CASE AND FACTS

Note: References to the record are as follows: "R
is for record on appeal; "Tr" is for transcript of trial;
"Appendi x" references the Appendix filed by the appellant
with the Fifth District Court of Appeal on October 8, 1999.

Ann Elliot Barber challenges her conviction for
aggravated child abuse, which was procured by the inproper
adm ssion of WIlians Rule evidence. Conceded by the
prosecution to be a circunstantial evidence case, it is
Ms. Barber's position the conviction was obtained by the
State only because of the State's success in offering and
featuring this evidence at trial.

Ms. Barber is the subject of two separate prosecutions
for aggravated child abuse. Beginning in the sunmer of
1997 she worked at the First Baptist Church Day Care Center
in Cocoa Florida. She had been enployed at this same day
care on previous occasions as well. Her duties beginning
in sumer 1997 included care for infants. Between Summrer
of 1997 and February 1998, there were no unusual health
problems related to children in her care. In February
1998, Ms. Barber began caring for Devin Thimar
Specifically, she cared for Devin Thim ar on February 3, 4,
5 10, and 11, 1998. In late January, 1998 and into

February, 1998, the Defendant also cared for Alexis



Pi er son. Specifically, Ms. Barber cared for Alexis
Pierson at the day care on January 26 and 30, 1998, and
February 2, 6, 13, and 17, 1998. Both of these infants
were hospitalized in February, 1998. Both had injuries
arguably consistent with "shaken baby syndrone." However,
the injuries were, in the words of the State's expert, Dr.
John Tilelli, typical of any shaken baby case. (Tr. 1018).
There was no evidence presented by the State suggesting the
injuries fit some unusual pattern or were peculiar to these
two children. Repeatedly throughout the trial, even after
Dr. Tilelli's testinony, the State attenpted to argue there
was sonet hing peculiar about these particular injuries as
conpared to ot her shaken baby cases. (See, e.g. Tr. 1217).
But there was no evidence to support this contention.
Before Devin Thim ar was ever brought to the First
Baptist Church Day Care, he had a history of health
probl ens. He had experienced repeated epi sodes of vonmting
during the nonths |leading up to his hospitalization. I n
fact, during the eight-day period beginning around
Christmas 1997, Devin Thimar vomted for eight (8)
consecutive days before he was finally taken to a doctor.
The State alleged in its anmended information that Ms.
Barber injured Devin sonmewhere between February 5, and

February 11, 1998. (R 352). There was no purely nedica



evi dence adduced determining the injuries occurred during
the time the child was in the care of Ms. Barber, only
specul ation by the State based entirely on the history
gi ven by the nother, who had a poor recollection of her own
child' s medical history at trial. (See cross exam nation
of Brenda Thimar, Tr. 171-220, 231-232). Ms. Thimar did
concede that on Novenber 24, 1997, Devin had been taken to
the Enmergency Room at Westhoff Hospital in Rockl edge,
Fl ori da because of disconfort when he was laid on his back
and vomting. (Tr. 177). At that time, she gave personnel
at the hospital additional nmedical history that the child
had been crying incessantly for four solid days. (Tr.
178). She brought Devin to see Dr. Arnold for treatnent on
January 2, 1998. \While her trial testinony was that Devin
was "spitting up" during the week prior to the doctor
visit, she could not renmenber whether she told Dr. Arnold
Devin was "vomting" or "spitting up." (Tr 182-3). She
did not believe reviewing nedical records of Dr. Arnold
i ndicating she reported vonmiting would refresh her nenory
as to what she told Dr. Arnold, even though she is an EMI
and thus famliar with medical procedure. (Tr 183). Ms.
Thi ml ar conceded that her testinony was inconsistent with
medi cal records regardi ng doctor visits. (Tr 199). Ms.

Thim ar testified she brought Devin for treatnent at



Pedi atrics of Brevard on Monday, February 9, 1998 because
of vomting. (Tr 205). Again, she would not confirmthe
medi cal record report of the history she gave doctors. (Tr
205) . She could not recall what history she gave. (Tr
206). She ten took Devin again for treatnment at Pediatrics
of Brevard on Wednesday, February 11, 1998. (Tr 206). She
again could not recall what history she presented the
physician with. (Tr 206). Generally, it was her position
that Pediatrics of Brevard' s nmedical records were not
conplete. (Tr 197-8). Ms. Thimar also testified that on
February 6, 1998, she noted yellow rings around Devin's
eyes. However, on cross exam nation, she conceded that the
medi cal records from the February 6, 1998 visit were
i nconsistent with her testinmony on this point. (Tr 221).
She also conceded her testinony regarding crepitus (a
popping sound in the back) being reported by her on
February 6, 1998 and observed by medi cal personnel was not

supported by the medical records. (Tr 189-199).

Dr. Tilelli also adnitted he had at one tinme opined he
could not nedically date the injuries. (Tr. 904).
Specifically, Tilelli testified that based on the x-rays,

t he radi ographs only, the window for the injuries sustained
by Devin was between January 1, 1998 and February 7, 1998.

(Tr 904). Tilelli further conceded that this w ndow woul d



include the time period when Ms. Thinl ar brought Devin for
treatment after his spitting up/vomting episodes in |ate
1997 and early 1998. (Tr 903-4). He further admtted he
was relying on the history given by the nother for his
opi nion they happened while Devin was in day care. (Tr.
902-903, 904). The child had a history of "spitting up and
fussi ness" during the weeks prior to February 5, 1998
(Tr. 912). W thout adding undue length to this recitation
of fact, the Appellant would refer the court to the cross
exam nation of Dr. Tilelli, where extensive questioning
occurs regarding the contents of the various nedical
records reviewed by Dr. Tilelli, and the conparison's made
with Ms. Thimar's testinony. (Tr 902-954). Tilelli also
testified it would concern himas a pediatrician that a
parent did not seek medical attention for a child for a
period of eight days with daily vom ting. (Tr 950). He
further testified that it was a possible indicator of
abuse, given the fact that sonme parents may have waited for
the synptonology to resolve prior to seeking treatnment.
(Tr 950).

On February 2, 1998, Alexis Pierson stopped breathing
while with Ms. Barber at First Baptist Daycare. M s.
Barber imrediately got help from co-workers and EMI' s.

The i nfant was resuscitated and revived by Ms. Barber, and



was taken to the Wiest hof f Hospital, where she was rel eased
shortly thereafter.

On February 17, 1998, Alexis was again taken to the
hospital after being left at day care. She was
subsequently found to have suffered injuries consistent
with "shaken baby syndrome."™ There was no purely nmedical
evi dence presented indicating the injuries had to have
occurred during a tinme period when the children were in the
care of Ms. Barber. As indicated el sewhere, the medica
evidence makes it clear the injuries could have well been
sustained | ong before the child ever came to be cared for
by Ms. Barber. Dr. Tilelli testified he could not
pi npoi nt the date of her injuries based on nedical evidence
alone. (Tr 998). He was willing to opine on dates when
presented with a |engthy hypothetical that relies on the
accuracy of the history supplied by Al exis' nother, who had
significant difficulty remenbering her child s nedical
history as well. (See cross examnation of Mchelle
Champai gne, Tr 525-531). Furthermore, the child had a
hi story of congestion prior to ever comng into contact
with Ms. Barber. (Tr 526). Chanpaigne had |eft a device
with Ms. Barber at her first visit to assist wth
suctioning the child because of her congestion. (Tr 526-

7). This problem continued through February 6, 1998 when



t he breat hing epi sode occurred. (Tr 526). Ms. Chanpai gne
testified on one hand that on February 7, 1998, she
observed Alexis exhibiting signs of intense pain ewhen
bei ng picked up, but does not recall whether she rel ated
that fact to her pediatrician Dr. O Hern when she presented
Al exis for treatnent on February 7, 1998. She testifies to
continuing to observe this disconfort on February 10, 1998,
but again not reporting this fact to Dr. O Hern. (Tr 528-
529). She described the cry of pain when she picked her
baby up as "unlike anything [her] daughter had ever done
before in her life." (Tr 529), but did not report this
fact to any physician. (Tr 530). Likew se, when she saw
Dr. O Hern again on February 15, 1998, she did not report
this observation of pain. (Tr 530). It was the State's
position at trial that these heretofore unreported
i ncidents of pain were the result of rib injuries inflicted
by the Defendant on the m nor child.

Ms. Barber was first tried for the all eged abuse of
Al exis Pierson. At that trial, no WIlliam s rule evidence
was used, and the result of the case was a hung jury. In
the instant case, the State was permtted to present
testimony with regard to injuries to both Devin Thim ar and
Al exis Pierson. Devin Thimar is the alleged victimin the

conviction on appeal here.
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On 27 May, 1998, Ann Barber was charged by Anmended
Information with two counts of aggravated child abuse of
Devin Thimar. (R 352-353). On 22 July, 1998, the State
filed the "State's Notice of Intent to Offer Evidence of
Ot her Acts, and/or Section 90.404(2) Evidence. (R 230-
236) . The notice referenced both prosecutions of Ms.
Barber. Included in the filing was notice of the State's
intent to offer evidence of alleged abuse of Al exis Pierson
in the instant case. Additionally, the state sought to
admt a laundry |ist of other evidence they felt net the
criteria for adm ssion under 90.404. The Defendant npved
to strike the notice of simlar fact evidence. (R 240-
244) .

On August 24, 1998, the Defendant's Mtion to Strike
the Wlliams rule notice was heard before the Honorable
Tonya Rainwater, Circuit Court Judge. There was no
evidentiary presentation by the State at this Hearing, only
argument by counsel for the State and Defense. M s.
Bar ber, through counsel, asked the court to reserve on the
issue of the admssibility of evidence regarding Alexis
Pi er son. (Appendi x, page 20-21). The court originally
agreed to reserve ruling. (Appendix, page 20). However
the State requested the court rule it adm ssible, and Judge

Rai nnwat er deternmined to allow it into evidence, "at this

1



poi nt." (Appendi x, page 21). However, the court also
indicated the evidence was adm ssible "unless sonething
cones up during the trial to change ny mnd." (Appendi X
page 22). Judge Rainwater ultimtely was not the tria
j udge however. Judge Rainwater's rulings are nenorialized
inthe "Order Denying in Part, granting in Part Defendant's
Motion to Strike State' notice of Intent to Offer Evidence
of Other Acts, And/or section 90.404(2) Evidence." (R
337-343). In its ruling, the court nmakes the foll ow ng
statement of |aw and fact:

“In order to introduce evidence of
anot her crime not only nust the

requi rements of Section 90.404(2)(a)
be satisfied, but the state nust also
prove by clear and convincing evidence
the collateral crime and a connection
bet ween t he defendant and that crine.”
Chapman v. State, 417 So.2d 1028, 1030
(Fla. 3d DCA 1982), citing, State v.
Norris, 168 So.2d 541 (Fla. 1964).

The Court finds that the State has net
this requirenment. See, Chapman v.
State, 417 So.2d 1029, 1031 (Fla. 3d
DCA 1982). Unlike Audano v. State,
641 So.2d 1356 (Fla. 2d DCA 1994) and
Denmark v. State, 646 So.2d 754 (Fl a.
2d DCA 1994), the State has charged
the Defendant with the coll atera
crimes."” [enphasis added]. (R  341-
2).

This finding of fact is therefore based on nothing nore
than the State's filing of charges against the Defendant.

The filing of an information constitutes clear and



convincing evidence per se, under Judge Rainwater's
anal ysi s.

Li kewi se, the trial court nmakes other findings based
on nothing nmore than the State's allegations in their
Notice. The court found:

"The simlarities between the two
incidents are that both victins are
infants, both injuries allegedly
occurred while the victins were
physically present at First Bapti st
Church of Cocoa's daycare, both
injuries allegedly occurred while in
the care of the Defendant, both
victims allegedly were injured within
the sanme tinme two-week tine period,
both victinms allegedly suffered
simlar injuries, and both victins'
all eged injuries occurred as a result
of "Shaken Baby Syndronme."” VWhile the
conmon points are not sufficiently
uni que or unusual when consi dered

i ndividually, they do establish a
sufficiently unique pattern of
crimnal activity when consi dered
together. Therefore, this simlar
fact evidence is adm ssible to prove
identity, a material issue in this
case." (R 340).

Agai n, the court's soul source of "fact" is the State's
“"Notice." Based on nothing nore than State's all egations
in its charging docunents and its notice, the court
permtted the state to present evidence of injuries to
Al exis Pierson, wthout further hearing or argunment on
adm ssibility. The Defendant sought to revisit these

i ssues prior to the actual trial of this matter before the
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Honorabl e Martin Budnick, Circuit Court Judge (Ret.). (Tr.
495-501). Judge Budnick took the position the issue was
resol ved by Judge Rai nwater's Order and woul d t herefore not
be the subject of further argunent. (Tr. 501). Thi s
despite Judge Rai nwater's statenent at the hearing that she
was ruling the evidence adm ssible "unl ess sonething cones
up during the trial to change [her] m nd." (Appendi x, page
22). The last state witness, Dr. John Tilelli, underm ned
the State's fundanmental position when he testified there
was not hing unique about the injuries sustained by these
two children. (Tr. 1018-1019). Mor eover, the Doctor
testified that based on an exam nation of the x-rays and
radi ographs, the injuries to Devin Thimar could only be
determ ned to have occurred during the period from January
1, 1998 to February 7, 1998. (Tr. 904). The State's key
medical witness, Dr. John Tilelli, while being cross-

exam ned, had the following exchange with Ms. Barber's

counsel :
"Q (By M. Eisennmenger): Well, again,
l et me back up. | gnore for a nonent
the mother's report, let's assunme the

not her never took the baby out of day
care, you no longer can consider that
i n your opinion.

A: (By Dr. Tilelli): Correct.

Q Tell me when this injury occurred.
A: | can't

Q@ So what it conmes down to is your
whol e opinion as to when this injury

14



occurred hinges on the truthful ness of
the nother's history that she took the
child out of day care because of sone

epi sode that you feel is consistent
with this | oss of consciousness?
A:  Yes"

(Trial Transcript in 5D99-218, page 930).

Ms. Barber had no contact with Devin Thimar from
January 1, 1998 through February 3, 1998. She was in the
day car with Devin on February 3, 4, 5, 10 and 11, 1998.
By the time this testinony was admtted, the State had
presented the entirety of their WIllians rul e evidence over
obj ecti on.

After the State rested its case, the defendant renewed
her objections to the admssion of the WIlliams Rule
evi dence and argued it had beconme a feature of the trial.
(Tr 1063). Judge Budni ck again asserted the decision was
governed by "the existing order.” 1d. The jury returned
verdicts of guilty on both counts.

Ms. Barber filed a notion for newtrial, again setting
forth her objections to the adm ssion and excessi ve use of
the WIllians rul e evidence. The notion was deni ed by Judge
Budni ck, who proceeded to sentence Ms. Barber to nine
years in prison, followed by probation. She is not
eligible for an appellate bond.

Ms. Barber filed atinmely appeal with the Florida Fifth

15



District Court of Appeal. In Barber v. State, 781 So.2d
425 (Fla. 5th DCA, 2001), the Appellant unsuccessfully
contested the admi ssion of WIllianms rule evidence in her
trial on charges of child abuse against an infant who was
in her care.
The Fifth District recited the i ssue on appeal and hel d
as follows:
"Bar ber contends that because no clear
and convincing evidence was presented
prior to adm ssion before the jury that

the fornmer of fense was actual ly
commtted by her, the court erred by

all owing the evidence. We di sagree.
The State is only required to give
notice of its intent to rely on

Wlliams rule evidence pursuant to
section 90.404(2)(b) Florida Statutes
(1997)." (enphasis added).

Bar ber appeal s this hol di ng.

The  Appel | ant does not endorse the factual
representations nade by the Fifth District el sewhere inits
deci sion, as she was not given the opportunity provi ded by
law to contest the admissibility of the State's WIIlians
rule allegations either by argunent or by presentation of
conpeting evidence. The appell ant continues to seek a full
and fair hearing on the facts, and has, when given that

opportunity, prevailed. |In State v. Barber, 783 So.2d 293

(Fla. 5th DCA 2001)(the subject of a separate grant of

di scretionary jurisdiction by this Honorable Court, SCO1-
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1006), the trial court conducted such a hearing where the
evi dence sought to be admtted involved the allegations
upon which this conviction was based, and excluded the
evidence. The court found the Appellant's evidence and
argument so conpelling that it found the "clear and
convi nci ng evi dence does not suggest the Defendant was the
perpetrator of the crine.” The Fifth District, relying
only on its decision in the instant case, reversed these

factual determ nations of the trial court and ruled the

evidence adm ssible. State v. Barber, 783 So.2d 293 (Fl a.
5th DCA 2001).

The Appellant sought review of the decision in the
i nstant case, and on Novenber 20, 2001, this Court accepted

jurisdiction and ordered briefing on the nerits.
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SUMVARY OF ARGUMENT
The Fifth District Court of Appeal's assertion there
is no requirenment the State produce clear and convincing
evidence the WIllians rule offense was commtted by the
Def endant prior to its adm ssion constitutes a rejection of
forty years of case law to the contrary in the State of
Fl ori da. That |ine of cases begins with this Court's

decision in State v. Norris, 168 So.2d 541 (Fla. 1964), and

continues with such decisions as Snmith v. State, 700 So. 2d

446 (Fla. 1st DCA 1997); State v. Audano, 641 So.2d 1356

(Fla. 2d DCA 1994); Dibble v. State, 347 So.2d 1096, Fl a. 2d

DCA 1977); Mlcolmyv. State, 415 So.2d 891 (Fla. 3d DCA

1982); and Smith v. State, 743 So.2d 141 (Fla. 4th DCA

1999). Likewise, the Fifth District's position that notice
of intent torely on Wllianms rule evidence is all that is

required for adm ssion of this evidence constitutes a

simlar rejection of these sane deci sions.
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ARGUMENT: THI S COURT SHOULD MAI NTAI N THE CURRENT STATUS
OF THE LAW VWHI CH REQUI RES THE PARTY OFFERI NG W LLI AMS
RULE EVI DENCE PROVE BY CLEAR AND CONVI NCI NG EVI DENCE THE
ALLEGED ACT WAS COWM TTED BY THE ACCUSED PRIOR TO I TS
ADM SSI ON.

The Fifth District's decision asserts two propositions
of law, both of which have been rejected by the other
district courts of this State as well as by this court.

The Fifth District proposes there is no requirenment
t he proponent of WIllianms rule evidence establish by clear
and convi ncing evidence, prior to its adm ssion, that the
act constituting the proposed evidence was actually
commtted by the accused. The Fifth District's further
proposes that mere notice alone is sufficient for adm ssion
of this highly prejudicial type of evidence. Specifically,
the Fifth District stated:
"Bar ber contends that because no clear
and convincing evidence was presented
prior to adm ssion before the jury that

t he former of fense was actually
commtted by her, the court erred by

allowi ng the evidence. We di sagree.
The State is only required to give
notice of its intent to rely on

Wlliams rule evidence pursuant to
section 90.404(2)(b) Florida Statutes
(1997)." (enphasis added).
The position asserted by the Fifth District constitutes an

express and direct conflict with this Court's decision in

State v. Norris, 168 So.2d 541 (Fla. 1964). In Norris,

19



this Court endorsed the proposition that "evidence of a
collateral crine is inadm ssible unless acconpanied by
evi dence connecting the defendant therewith." Therefore,
contrary to the Fifth District's assertion, there is
clearly a predicate requirenent of proof that goes beyond
mere notice.

The holding in Norris has been foll owed by the Florida

First District Court of Appeal in Snmth v. State, 700 So. 2d

446 (Fla. 1st DCA 1997) when that Court held "as a
condition precedent to adm ssion of the evidence the trial
court was required to determ ne that there was clear and
convincing proof that the appellant commtted the prior
abuse. "

Simlarly, the Florida Second Di strict Court of Appeal,

in State v. Audano, 641 So.2d 1356 (Fla. 2d DCA 1994), held

"[b]efore evidence of a collateral crime can be admtted
under the WIllianms Rule, there nust be clear and convincing

evidence that the former offense was actually commtted by

the defendant.” In Dibble v. State, 347 So.2d 1096 (Fl a.

2d DCA 1977), the Second District held that "prior to
evi dence of an independent crinme being adm ssible, it is
essential to show that the former crime was commtted and
commtted by the person on trial."

The Third District also holds that as a condition

20



precedent to adm ssion of WIllians rule evidence the tri al
court nust determ ne there was clear and convincing proof
the defendant was the one who commtted the alleged

WIlliams rule act. Mal colm v. State, 415 So.2d 891 (Fl a.

3d DCA 1982). In Malcolm the Third District endorsed pre-
adm ssion review by the Court and stated "[e]vidence of
‘collateral crimes' should be considered presunptively
i nadm ssi bl e and excl uded unl ess t he state can
affirmatively establish its propriety.” Wth regard to
t he argunment the evidence should be adm tted conditionally
during trial, the Court stated: "[t] he adoption of a [this]
procedure...results in the jury's hearing the clearly
prejudicial evidence in question, subject to its being
| ater 'stricken' with only an acconpanying instruction --
of legendary ineffectiveness -- that it should be
di sregarded. "

The Fourth District Court of Appeal has held, in Smth

v. State, 743 So.2d 141 (Fla. 4th DCA 1999), that "[b]efore
evidence of «collateral crinmes can be admtted under
WIliams, there nust be clear and convincing evidence that
t he defendant commtted the crime.”

In contrast, the Fifth District's position is not only
that WIllianms Rul e evidence is presunptively adm ssible, it

is in fact per se adm ssible upon supplying proper notice
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to the defense, regardless of whether there is any proof
the person accused commtted the alleged simlar crine.
Until the Barber decision, there has never been any court
in this State asserting such an extrene position. The
Fifth District's position should be rejected by this Court
as it is neither good | aw, nor good policy.

The prejudi ce suffered by the Defendant i s obvi ous when
one considers that when she was given an opportunity to
contest adm ssion of the simlar fact evidence in the
conpani on case, she prevail ed. Permtting the WIIlians
rul e evidence regarding Alexis Pierson is fraught with the
sane factual problenms as those that | ed Judge Jacobus to
rule against the admssibility of the WIlliams rule
evidence in the conpanion case. The purely nmedical
evidence with regard to Alexis Pierson's injuries does not
| ead inexorably to the Defendant being the cause of the
injuries. As with Ms. Thinm ar, Ms. Chanpai gne's testinony
was in conflict with medical records regarding the sanme
time periods. It was up to the trial judge to perform a
gat ekeeper function and rule on whet her there was cl ear and
convincing evidence M. Barber injured Alexis Pierson
before admtting the proposed Wllians rule evidence. The
failure to do this was harnful error, as best evidenced by

the ruling in the conpanion case. The Defendant is

2



entitled to a new trial, where the trial court discharges
its obligations under the above referenced case | aw before

adm tting or declining to adnmt the WIllians rul e evidence.
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CONCLUSI ON
Appellant, Ann Elliot Barber, prays this Honorable
Court reverse the Appellant's conviction and order a new
trial in this matter. Appellant would request this Court
further order that prior to trial, a hearing be conducted
where the State would be required to denonstrate by clear

and convincing evidence that the proposed WIllianms rule

acts were indeed conmmtted by the Appellant.
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