THE SUPREME COURT OF FLORI DA
S.Ct. Case No.: SCO01-1622
3DCA Case No.: 3D00-2464
Lt. Case No.: 97-18291 CA 20

ALLSTATE | NSURANCE COMPANY,
a foreign insurance conpany,

Petitioner/ Cross-Respondent,
VS.
JULI AN MARTI NEZ,

Respondent/ Cross-Petiti oner
/

CROSS- PETI TI ONER' S REPLY BRI EF ON CROSS- APPEAL

Respectfully subm tted,

M chael J. Higer, Esg.

Mntz Truppman Clein & Higer,
P. A

1700 San Souci Boul evard

North Mam , Florida 33181
(305) 893-5506

- and-
Lauri Wal dman Ross, Esq.

Theresa L. Grten, Esq.
Lauri Wal dman Ross, P. A



Two Datran Center, Suite 1612
9130 S. Dadel and Bl vd.

Mam , Florida 33156

(305) 670-8010



TABLE OF CONTENTS

TABLE OF CONTENTS .

TABLE OF AUTHORI Tl ES

ARGUMENT OF CROSS- APPEAL
THE | NSURED WAS ENTITLED TO PREJUDGVENT
| NTEREST FROM THE DATE OF LOSS, RATHER THAN
THE DATE OF PAYMENT UNDER THE POLI CY.

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF SI ZE AND TYPE



TABLE OF AUTHORI TI ES

Allstate Ins. Co. v. Martinez,
790 So. 2d 1151 (Fla. 3d DCA 2001) . . . . . . . . . . . . 6

Argonaut Ins. Co. v. May Pl unbi ng Conpany,
474 So. 2d 212 (Fla. 1995) . . . . . . . . . . . . . 1, 5 &6

Col unbi a Casualty Co. v. Southern Flapjacks, Inc.,
868 F.2d 1217 (11" Cir. 1989) . . . . . . . . . . . 2, 4,5

Ernie Haire Ford, Inc. v. Ford Mbtor Co.,
260 F.3d 1285 (11t" Cir. 2001) . . . . . . . . . . ... 2

Gol den Door Jewelry Creations, Inc. v. Lloyds Underwiters
Non- Mari ne Ass’'n,
117 F.3d 1328 (11t" Cir. 1998) . . . . . . . . . . . .. 2-4

| ndependent Fire Ins. Co. v. Lugassy,
593 So. 2d 570 (Fla. 3d DCA 1992) . . . . . . . . . . . 3-5

| nsurance Co. of North Anerica v. Lexow,
937 F.2d 569 (11tM Cir. 1991) s 2

LaTorre v _Connecticut Mutual Life Ins. Co.,
38 F.3d 538 (11t" Cir. 1994) . . . . . . . . . . . ... 2

Li berty Mutual Ins. Co. v. Alvarez,
785 So. 2d 700 (Fla. 3d DCA 2001) . . . . . . . . . . . . 4

Lunbernen’s Mutual Casualty Co. v. Percefull
653 So. 2d 389 (Fla. 1995 . . . . . . . . . . . . . . . 3, 4

Mai nhgat e Devel opnent, Inc. v. Lakeview Marketing G oup, Inc.
758 So. 2d 1290 (Fla. 4th DCA 2000) e e 2

Public Health Trust v. State, Dept. of Minagenment Services,
629 So. 2d 189 (Fla. 3d DCA 1993) . . . . . . . . . . . . 2

Sanek v. Gerson,
717 So. 2d 117 (Fla. 3d DCA 1998) . . . . . . . . . . . . 2

State ex. rel. Garland v. City of West Pal m Beach,
141 Fla. 244, 193 So. 297 (1940) . . . . . . . . . . . . . 3







ARGUNMENT OF CROSS- APPEAL

THE | NSURED WAS ENTITLED TO PREJUDGVENT
| NTEREST FROM THE DATE OF LOSS, RATHER THAN
THE DATE OF PAYMENT UNDER THE POLI CY.

Allstate intimtes that Argonaut Ins. Co. v. My Pl unbing

Conpany, 474 So. 2d 212 (Fla. 1995) codifies the rule applicable
to tort actions, and that “This is a contract action with an
entirely different rule. . ..” (Reply/Answer Brief pp. 11-12).

That is not the case.

I n Argonaut, the i nsurance conpany pai d damages to t he owner
of an apartnment conpl ex damaged by fire due to the negligence of
a May Plunbing enpl oyee. Argonaut then brought a subrogation
action against May Plunbing and its insurer and obtained a
judgnment, to which the trial court added prejudgnment interest.
The district court reversed the award of prejudgnment interest,
whi ch was reinstated by this Court. This Court concluded, under
the loss theory of prejudgnment interest, that the insurer’s
failure to surrender noney it owed, was a wongful deprivation
of the plaintiff’s property, which should be restored. Thi s
Court observed:

[NJeither the merit of the defense nor the
certainty of the amount of |oss affects the
award of prejudgnent interest. Rat her the
|l oss itself is a wongful deprivation of the
Plaintiff’s property. Plaintiff is to be

made whole fromthe date of the | oss once a
finder of fact has determ ned the anmpunt of



danages and defendant’s liability. 1d. at
215.

This rule has |ong been applied to contract actions. See

e.qg. Mingate Developnment, Inc. v. Lakeview Marketing G oup

Inc., 758 So. 2d 1290 (Fla. 4" DCA 2000) (prejudgment interest

awarded from date of breach); Public Health Trust v. State,

Dept. of Managenent Services, 629 So. 2d 189 (Fla. 3d DCA 1993)

(same for breach of contract for failure to pay hospital

expenses on insurance claim; Sanek v. Gerson, 717 So. 2d 117

(Fla. 3d DCA 1998) (sane).

Al lstate relies heavily on Golden Door Jewelry Creations,

Inc. v. Lloyds Underwriters Non-Marine Ass’'n, 117 F.3d 1328 (11th
Cir. 1998) an Eleventh Circuit case interpreting Florida |aw.
(Repl y/ Answer Brief p. 11). In federal diversity cases,
however, a federal court nust apply the law of the forum state

in which it sits. See LaTorre v _Connecticut Miutual Life Ins.

Co., 38 F.3d 538, 540 (11t" Cir. 1994). A federal appellate

court nust decide the case the way it appears this Court woul d.

See Ernie Haire Ford, Inc. v. Ford Mdtor Co., 260 F.3d 1285,

1290 (11th Cir. 2001). In the absence of a Florida Suprene Court
deci sion, the federal court “nmust adhere to the decisions of the
state’s internmediate appellate courts absent some persuasive

i ndication that the state’s highest court woul d deci de the issue



otherwi se.” lnsurance Co. of North Anerica v. Lexow, 937 F.2d

569, 571 (11t" Cir. 1991). Thus this Court is the ultimte
arbiter of Florida |law — not the Federal Court — which nust, by
necessity, follow this Court’s decisions.

Nei t her Gol den Door nor Colunbia Casualty Co. v. Southern

Fl apj acks, Inc., 868 F.2d 1217 (11" Cir. 1989) actually hel ps

Al lstate. |In Golden Door the Eleventh Circuit opined in dictum

that Lunmbermen’s Mutual Casualty Co. v. Percefull, 653 So. 2d

389, 390 (Fla. 1995) “seenmingly reversed” the Third District’s

deci sion in I ndependent Fire Ins. Co. v. Lugassy, 593 So. 2d 570

(Fla. 3d DCA 1992). See olden Door, 117 F.3d at 1341.

There are two problenms with this analysis. First, for one
case to have the effect of overruling another, “the sane
guestions nust be involved, they nust be affected by a like
state of facts and a conclusion nmust be reached in hopel ess

conflict with that in the former case.” State ex. rel. Garland

v. City of West Palm Beach, 141 Fla. 244, 247-48, 193 So. 297,

298 (1940). Lugassy and Percefull, however, address different
i ssues and are consistent.

I n Lugassy, 593 So. 2d at 570, the insurer denied liability
for a fire loss, forcing its insured to litigate a claim for
benefits under the policy. Al t hough the policy contained a

payment of benefits provision simlar to that here, the Third



District held that the insurer could not invoke it, because “by
denying liability, the insurer waive[d] its right to w thhold
payment pursuant to a contractual provision deferring paynment.”
Id. at 572.

The Lugassy decision was founded on certain policy issues
equal Iy applicabl e here:

Hol ding the insurer liable for prejudgnent
interest recoverable from the time of the
| oss--where there is a wongful refusal to
pay--is consistent with two public policies
as expressed by the Supreme Court of
Fl ori da: (1) It encourages the pronmt
settlement of insurance clainms, and (2)
corrects the inequity created in contracts
crafted by insurers which would deny
prejudgnent interest to the insured as an
el ement of "just conpensation” for pecuniary
|l oss. (Citations omtted).

| ndependent Fire Ins. Co. v. lLugassy, 593 at 571.

The issue before this Court in Percefull was whether an

insured was required to conme out of pocket before he could
recover prejudgment interest. In holding that the insured was

not so required, the Court approved the Fourth District’s

deci si on, which was based on Lugassy. ld. at 390, approving,

Lunbernen’s Mutual Casualty Co. v. Percefull, 638 So. 2d 1026,

1028 (Fla. 4th DCA 1994). |Indeed, the Fourth District’s decision
in Percefull stated that its decision “was furthering” the

policies outlined in Lugassy. Percefull 638 So. 2d at 1028.




Thus, Percefull did not “reverse” Lugassy. | ndeed, this Court
did not even nention Lugassy. These cases are consistent and

both remain good | aw. See Lunmberman’s Mutual Casualty Co. V.

Percefull, 653 So. 2d at 389.

The second problem with the dictumin Golden Door is that

t he authoring court of Lugassy does not believe its decision was

overrul ed. It continues to distinguish Lugassy on the basis
that it involves “a carrier’s repudi ation of coverage.” Liberty

Mutual Ins. Co. v. Alvarez, 785 So. 2d 700, 701 (Fla. 3d DCA

2001). Col unbi a Casualty Co. v. Southern Fl apjacks, Inc., 868

F.2d 1217 (11t" Cir. 1989), which Allstate also cites, is
likewise in this Plaintiff’'s favor. The facts are these.
Sout hern, the insured, submtted its proof of loss to its
i nsurer, Colunbia, for vandalism damage secondary to fire
damage. Sone four nonths | ater, Colunbia denied coverage. When
Sout hern threatened to sue, Colunmbia withdrew its coverage
declination, and requested an appraisal. The unpire ultinmately
rendered a substantial appraisal award in the insured s favor,
on which the insured sought prejudgnent interest.

The insurer then filed a declaratory judgnment action in
federal court seeking a determnation that it owed its insured
no prejudgnent interest. It urged that “Florida law did not

permt an award of interest on the insurance proceeds unti



after the conpleted appraisal.” The district court rejected

this argunment and awarded the insured prejudgnment interest from
30 days after subm ssion of its proof of | oss.

On appeal, the Eleventh Circuit |ikewise rejected the
insurer’s claimthat prejudgnent interest was prospective from
the date of the appraisal award, rather than the earlier date.
Citing this Court’s “definitive statenment on interest” in
Argonaut, the Eleventh Circuit concluded that the district court
properly awarded interest froma date earlier than that of the

apprai sal award. Colunbia Casualty, 868 F.2d at 1223 (Enphasi s

added) . ?
I n sum Lugassy is still valid |lawand correctly applies the
rule in Argonaut. It is the Third District’s decision here

which conflicts with Argonaut. Allstate sinply has no answer
for the sound policy reasons cited in Plaintiff’ s Initial Brief,
whi ch mandat e quashing the Third District’s deci sion.

In the instant case, the trial court found that Allstate
acted wrongfully in denying coverage, and it awarded M.
Martinez prejudgment interest fromthe date of his |loss. The
Third District reversed holding that “[t]he trial court erred

when it ordered prejudgnent interest to be paid fromthe date of

1 The policy contained a provision requiring paynent within
30 days from proof of loss. Prejudgnent interest was assessed
fromthat date, not the |ater date of the appraisal report.

6



| 0ss.” Allstate Ins. Co. v. Mrtinez, 790 So. 2d 1151, 1152

(Fla. 3d DCA 2001). This decisionis directly in conflict with

Argonaut and warrants quashi ng.

CONCLUSI ON

For all of the foregoing reasons, the Court shoul d quash t he
part of the Third District’s decision on prejudgnent interest
that is in conflict with Argonaut.
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