I N THE SUPREME COURT OF FLORI DA
CASE NO. SC01-1633

LOVER TRI BUNAL CASE NO. 78-588

HAROLD GENE LUCAS,
Appel | ant ,
V.
STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE TWENTI ETH JUDI CI AL CI RCUI T,
I N AND FOR LEE COUNTY, STATE OF FLORI DA

REPLY BRI EF OF THE APPELLANT

ROBERT T. STRAIN
FLORI DA BAR NO. 325961
ASSI STANT CCRC

ELI ZABETH A. W LLI AMS
FLORI DA BAR NO. 0967350
STAFF ATTORNEY

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE REG ON

3801 Corporex Park Drive
Suite 210

Tanpa, Florida 33619

813- 740- 3544

COUNSEL FOR APPELLANT



TABLE OF CONTENTS

TABLE OF CONTENTS . . . . . . . . . . . . . . . . . . . .. [
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . 1l
PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . . i
ARGUMENT 1 |

THE TRI AL COURT ERRED BY FAI LI NG TO GRANT AN EVI DENTI ARY HEARI NG
SO MR LUCAS COULD ESTABLISH THAT THE LENGIH OF HI'S
| NCARCERATI ON ON DEATH ROW CONSTI TUTES CRUEL AND UNUSUAL

PUNI SHVENT | N VI OLATI ON OF THE EI GHTH AMENDMENT AND DUE PROCESS
CLAUSE OF THE FOURTEENTH AMENDMENT TO THE UNI TED STATES

CONSTITUTION . . . . . . . . . . 1
CONCLUSI ON AND RELI EF SoOuGHT . . . . . . . . . . . . . . . 5
CERTI FI CATE OF SERVICE . . . . . . . . . . . . . . . . . . 6

CERTI FI CATE OF COWPLI ANCE . . . . . . . . . . . . . . . . . 6



TABLE OF AUTHORI TI ES

Anderson v. State, 627 So.2d 1170 (Fla. 1993)
4

Asay v. State, 769 So.2d 974 (Fla. 2000)
4

Brown v. State, 755 So.2d 616 (Fla. 2000)
4

Diaz v. Dugger, 719 So.2d 865 (Fla. 1998).
4

Gregg v. Georgia, 428 U.S. 153 (1976)].
2

Kni ght v. State, 746 So.2d 423 (Fla. 1998),
cert. denied, 528 U.S. 990 (1999).
2

Lackey v. Texas, 514 U. S. 1045 (1995)
. 2,3

Lucas v. State, 376 So. 2d 1149 (Fla. 1979).
3

Lucas v. State, 417 So. 2d 250 (Fla. 1982)
3

Lucas v. State, 490 So. 2d 943 (Fla. 1986)
3

Lucas v. State, 568 So. 2d 18 (Fla. 1990).
3

Lucas v. State, 613 So. 2d 408 (Fla. 1992),
cert. denied, 510 U S. 845 (1993)
4

McCray v. New York, 461 U S. 961 (1983)
2

Moore v. State, —N.E. — 2002 WL 1376148 (I nd. June 26, 2002)



PRELI M NARY STATENMENT

This brief is filed on behalf of the Appellant Harold Gene
Lucas in reply to the Answer Brief of the Appellee, the State of
Florida. Citations shall be as follows: The record on appeal
concerning the original trial <court proceedings shall be
referred toas "R ___" followed by the appropri ate page nunbers.
The post-conviction record on appeal will be referred to as "PC-
R " followed by the appropriate page nunbers. The
evidentiary hearing transcripts will be referred to as "EH __
foll owed by the appropriate page nunbers. The Initial Brief of
the Appellant will be referred to as “IB ___ " followed by the
appropri ate page nunbers. The Answer Brief of the Appellee wll
be referred to as “AB __ " followed by the appropriate page

nunbers. Al'l other references will be self-explanatory or

ot herw se expl ai ned.



Appellant will rely upon his argunments in the Initial Brief

of Appellant on Argunent I.

ARGUMENT | |

THE TRI AL COURT ERRED BY FAI LI NG TO GRANT AN
EVI DENTI ARY HEARI NG SO MR LUCAS COULD
ESTABLI SH THAT THE LENGTH OF HI S
| NCARCERATI ON ON DEATH ROW CONSTI TUTES CRUEL
AND UNUSUAL PUNI SHVENT I N VI OLATION OF THE
El GHTH AMENDMENT AND DUE PROCESS CLAUSE OF
THE FOURTEENTH AMENDMENT TO THE UNITED
STATES CONSTI TUTI ON.

The Respondent argues that the trial court was correct when
it denied M. Lucas an evidentiary hearing on the claimthat his
length of incarceration on death row constitutes cruel and
unusual punishment in violation of the Eighth and Fourteenth
Amendnents to the United States Constitution because “[T]his is
a purely legal claimwhich nust be reviewed de novo.” AB 28.

M. Lucas argues that the claim and issue constitutes

factual matters with evidence to present to the evidentiary
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court. The Respondent even notes that there are facts that
could be presented at an evidentiary hearing. Namely, the
Respondent outlines the “[enptional] suffering on death row and
the differences between a death sentence and a |ife sentence in
[the] general population [of a prison].” AB at 28. Yet the
Respondent sinply indicates that “notw thstanding these facts,
this claimis facially invalid because it is prem sed on an
argunment whi ch has been repeatedly rejected in state and federal
court.” AB 30-31.

Whi |l e the Respondent recogni zed that a denial of certiorari
by the United States Suprenme Court is not an adjudication on the
merits, the Respondent relies heavily on the position of Justice
Thomas in Knight v. State, 746 So.2d 423 (Fla. 1998), cert.
deni ed, 528 U. S. 990 (1999)(Thomas, J., concurring). AB 29-30.
The Petitioner argues that the position of Justice Stevens could

be of equal val ue:

[ T] hough novel, petitioner’s claim is not
wi t hout foundation. . . [I]Jt is arguable
that neither ground [the ‘two principal
soci al purposes of the death penalty:
retribution and deterrence,” as cited in
Gregg v. Georgia, 428 U. S 153, 177, 183
(1976)] retains any force for prisoners who
have spent sone 17 years under a sentence of
death. Such a delay, if it ever occurred,
certainly would have been rare in 1789, and
thus the practice of the Franers would not
justify a denial of petitioner’s claim
Mor eover, after such an extended tine, the



acceptable state interest in retribution has
arguably been satisfied by the severe
puni shment already inflicted. . . [F]inally,
the actual deterrent effect from an actual
execution now, on the one hand, as conpared
to 17 years on death row followed by the
prisoner’s continued incarceration for |ife,
on the other, seens mninml.
Lackey v. Texas, 514 U. S. 1045, 1045 (1995)(Stevens, J.,
respecting denial of certiorari)(citations omtted).

Justice Stevens furthernore suggested in Lackey that it may
be appropriate for state and federal courts to “serve as
| aboratories in which the i ssue receives further study before it
is addressed by this Court,” (citing MCray v. New York, 461
US 961, 963 (1983)(Stevens, J., respecting denial of
certiorari) while the | ower courts address “the reasons for the
vari ous del ays that have occurred in [the] petitioner’s case.”
Lackey, 514 U. S. at 1045 (1995)(Stevens, J., respecting denial
of certiorari).

As noted in Appellant’s Initial Brief (IBat 3-7), the trial
court sentenced M. Lucas to death February 9, 1977. On direct
appeal, this Court remanded the case for re-sentencing on the
ground that the trial court erroneously considered as two non-
statutory aggravating circunmstances, the heinous, atrocious

nature of the attenpted nurders. Lucas v. State, 376 So. 2d

1149 (Fla. 1979). Upon remand, the trial court again sentenced



M. Lucas to death. Upon appeal, this Court determ ned that the
trial court failed to use reasoned judgnment in re-weighing the
aggravating and mitigating circunmstances and remanded the case
tothe trial court. Lucas v. State, 417 So. 2d 250 (Fla. 1982).

On the next remand, the trial court again sentenced M.
Lucas to death without a jury trial. This Court reversed,
hol ding that a jury should have heard evidence in a new penalty
phase. Lucas v. State, 490 So. 2d 943 (Fla. 1986). The court
al so struck the aggravating circunstance of creating a great
ri sk of death to nany people.

On remand, the second penalty phase trial was held and the
jury recommended a sentence of death. The trial court followed
the jury's recomendation. On direct appeal, this Court
remanded the case to the trial court for reconsideration and
rewiting of its findings of fact. Lucas v. State, 568 So. 2d
18 (Fla. 1990). Further, this Court found, as a matter of | aw,
that the aggravating circunmstance of cold, calculated, and
prenedi tated could not be supported by the evidence.

Fol | owi ng anot her remand and death sentence, in 1992 this
Court upheld the death sentence for the first tine. Lucas v.
State, 613 So. 2d 408 (Fla. 1992). Also for the first tine,

the Appellant’s death sentence becane final when the United

St ates Suprene Court subsequently denied atinely filed petition
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for wit of certiorari on October 4, 1993. 510 U. S. 845 (1993).
Fromthis history, it would appear that it was the trial court
whi ch caused such a “delay” rather than the “United States
Suprene Court's Byzantine death penalty jurisprudence” as the
evidentiary court so pointedly enphasi zed. PC-R. Vol. VII - 900.
See Moore v. State, — N.E. — 2002 W 1376148 (Ind. June 26,
2002) (which considered the petitioner’s postconviction
continuance requests as being largely responsible for sonme of
the delay in that case’'s history). More v. State, —N.E —
2002 W 1376148, *8, fn. 2 (Ind. June 26, 2002)

Lastly, contrary to the Appellee’s position, t he
presentation of an unclear rationale for its ruling as opposed
to an attachnent of those specific parts of the record that
refute the claimadoes not conply with the requirenents of Diaz
v. Dugger, 719 So.2d 865, 867 (Fla. 1998), Anderson v. State,
627 So.2d 1170, 1171 (Fla. 1993), Brown v. State, 755 So.2d 616,
628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989 (Fla.

2000) .

CONCLUSI ON AND RELI| EF SOUGHT

Based on the forgoing, the |lower court inproperly denied

Rule 3.850 relief to Harold Gene Lucas. This Court shoul d order



that his conviction and sentence be vacated and remand t he case

for such relief as the Court deens proper.
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| HEREBY CERTIFY that a true copy of the foregoing Reply
Brief of the Appellant has been furnished by U S Mil, first
cl ass postage prepaid, to Carol M Dittmar, Assistant Attorney
General, Office of the Attorney General, Wstwood Building,
Sevent h Fl oor, 2002 North Lois Avenue, Tanpa, Florida 33607 and
Harol d Lucas, DOC# 058279; P5110S, Union Correctional
| nstitution, 7819 NW228'"h Street, Raiford, Florida 32026 on this

day of July, 2002.
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| hereby certify that the foregoing Reply Brief of Appell ant
was generated in Courier New 12-point font pursuant to

Fl a. R App. P. 9. 210.
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