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I N THE SUPREME COURT OF FLORI DA
LEON SHI PMAN,
Petiti oner,
VS. : CASE NO. SC01-2072

(1D00- 558)
STATE OF FLORI DA,

Respondent .

AVENDED
JURI SDI CTI ONAL BRI EF OF PETI TI ONER
|  STATEMENT OF THE
CASE AND FACTS
This is an appeal fromthe decision of the First

District Court of Appeal in Shipman v. State, 791 So.2d 592

(Fla. 1st DCA 2001)(order on notion for rehearing or
cert.). The district court opinion was a per curiam
affirmance citing two cases. The decision cited Hall v.
State, 773 So.2d 99 (Fla. 1st DCA 2000), in which the issue
was whet her the Crim nal Punishment Code was constitutional.

This court affirnmed Hall . Hall v. State, 823 So.2d 757

(Fla. 2002). The district court also cited Harvey v. State,

786 So.2d 28 (Fla. 1st DCA 2001), in which the issue was

whet her a facial constitutionality claimcan be raised for



the first time on appeal after this court’s decision in

Maddox v. State, 760 So.2d 89 (Fla. 2000). This court

gquashed Harvey. Harvey v. State, 848 So.2d 1060 (Fl a.

2003) .

In the instant case, petitioner Shipman tinmely fil ed
notice to invoke and his jurisdictional brief. March 26,
2002, this court granted the state’s notion to stay the
proceedi ngs pending the decisions in Hall and Harvey.
November 13, 2003, this court ordered petitioner to file a

jurisdictional brief.

|1 SUMVARY OF THE
ARGUVMENT
In his original jurisdictional brief, Shipmn argued

for jurisdiction under Jollie v State, infra. Under Jollie,

the citation by the district court to a case pending a
decision in this court creates conflict jurisdiction under
article V, 8 3(b)(3), Florida Constitution and Rule
9.030(a)(2)(A)(iv), Florida Rules of Appellate Procedure.
At that tinme, this court had accepted Hall for review, and
Harvey was pending a decision on jurisdiction, thus Shipman
fell within the requirenments of Jollie for this court’s
jurisdiction.

Now that this court has decided Hall and Harvey, it
appears that this court has jurisdiction under Jollie only

if the district court’s affirmance conflicts with this



court’s decisions in Hall or Harvey.

In the opinion of undersigned counsel, this court would
have jurisdiction under Hall only if the court were willing
to reconsider its ruling that the Crim nal Punishment Code
is constitutional. Assumng the court were willing to
reconsi der constitutionality, then the error would be

fundamental. As expressed in Brannon, infra, the court

recogni zed an exception to the preservation requirenent for
“fundamental error arising fromthe facial

unconstitutionality of a sentencing statute.”

11 ARGUMENT
| SSUE PRESENTED

THE COURT SHOULD ACCEPT THI S CASE TO RECONSI DER

THE CONSTI TUTI ONALI TY OF THE CRI M NAL PUNI SHVENT

CODE.

At the tinme the original jurisdictional brief was
filed, the First District Court had upheld the
constitutionality of the Crim nal Punishnment Code (CPC) in

Hall v. State, supra, and this court had granted review in

Hall and sone other cases on the sanme issue. Also at the
time of the original jurisdiction-al brief, the First

District had certified questions in Harvey, supra, on the

i ssue of whether a claimthat a sentencing statute was
facially unconstitutional could be raised for the first tinme
on appeal, where it had not been raised first on a notion to

correct sentencing errors under Rule 3.800(b)(2), Florida



Rul es of Crim nal Procedure, after this court’s deci-sion in

Maddox, supra. The district court had already rejected in

anot her case the issue raised in Harvey, which neans the
trial court would have no choice but to deny a 3.800(b)(2)
noti on had Harvey presented the notion to the trial court.
In the instant case, the First District court affirmed
per curiam citing Hall and Harvey. This type of opinion,
called a “PCA cite” creates a type of discretionary conflict

jurisdic-tion recognized by this court in Jollie v. State,

405 So.2d 418 (Fla. 1981). Jollie recognized that a
conflict existed, even where the district court did nothing
nore than per curiamaffirmwth a citation, as |long as the
cited case was pending in this court.

Because the instant case involves the sane issues as
Hall and Harvey, and Hall and Harvey were then pendi ng
review in this court, this court had jurisdiction under
Jollie.

Now t hat this court has decided Hall and Harvey, it
appears that this court has jurisdiction under Jollie only
if the district court’s affirmance in this case conflicts

with this court’s decisions in Hall or Harvey.

I n the opinion of undersigned counsel, this court would
have jurisdiction under Hall only if the court were willing
to reconsider its ruling that the Crim nal Punishment Code
is constitutional.

As to Harvey, it is a procedural case, which addresses



whet her a sentencing issue which fornmerly woul d be

classified as fundanmental error nust be raised on

3.800(b)(2) motion to be preserved for appeal. O, as the

certified question put it:
Whet her the concept of fundanmental sentencing
error, as discussed in Maddox. . ., applies to
def endants who coul d have avail ed thensel ves of
t he procedural nechani sm of the nost recent
amendnents to Florida Rule of Crimnal Procedure
[3.800(b)(2)]?

Harvey, 848 So.2d at 1060.

Harvey invol ved a Heggs claim Heggs v. State, 759

So. 2d 620 (Fla. 2000), held that the 1995 sentencing
gui del i nes anmendnments viol ated the single-subject rule.
Thus, the guide-lines amendnents were invalid during a 2-
1/ 2-year wi ndow period, and depending on the revised
scoresheet, sone sentences inposed thereunder, including
Harvey’'s, were ill egal

This court quashed the First District Court’s decision
in Harvey, and held the error was fundanental. On the
ot her hand, as to nobst issues, the error would not be
fundamental. In an opinion issued the same day as Harvey,

this court affirmed Brannon v. State, 850 So.2d 452 (Fl a.

2003), finding the issue was not preserved. Brannon

i nvol ved the question of whether an habitual offender
sentence could be inposed for the first time on violation of
probation. Had the court reached the nerits, the answer
woul d depend on whet her the defendant’s original sentence

validly inposed habitual offender status.



I n Brannon, the district court had certified the
i dentical question as in Harvey, quoted above, and a second
question:

Where the district court previously ruled that a
sentencing issue is fundanental error, the initial
brief was filed after the effective date of rule
3.800(b)(2). . .but before the Florida Suprene
Court decided Maddox v. State, does Maddox
preclude the district court fromruling on the

I ssue as a matter of fundamental error?

850 So.2d at 453. This court said:

. .we answer the first certified question in the
negative, with the exception of fundanmental error
arising fromthe facial unconstitutionality of a
sentencing statute, as further explained herein;
answer the second certified question in the affir-
mati ve; and approve the decision below (enphasis

added)
Id.

Were this court to hold the Crimnal Punishment Code to
be unconstitutional, then this case would fall into the

Harvey exception, as explained in Brannon.



'V CONCLUSI ON
Based upon the foregoing argunent, reasoning, and
citation of authority, petitioner requests that this Court
exercise its discretion to accept jurisdiction of this case
and order brief-ing on the nmerits.
Respectfully subm tted,
NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI T

KATHLEEN STOVER

Fl a. Bar No. 0513253
Assi st ant Public Defender
Leon County Court house

301 S. Monroe, Suite 401
Tal | ahassee, Florida 32301
(850) 488-2458
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