OFFICE OF THE ATTORNEY GENERAL

THE CAPITOL

TALLAHASSEE, FLORIDA 32399-1050

ROBERT A. BUTTERWORTH
Attorney General
State of Florida

Novenmber 7, 2001

The Honorable Charles T. Wells
Chi ef Justice, and
Justices of The Suprenme Court
of Florida
The Suprenme Court Buil ding
Tal | ahassee, Florida 32399-1925

Dear Chief Justice Wells and Justices:

I n accordance with the provisions of Article IV, section 10,
Fl orida Constitution, and section 16.061, Florida Statutes,

it is the responsibility of the Ofice of the Attorney General
to petition this Honorable Court for a witten opinion as to
the validity of an initiative petition circulated pursuant to
Article Xl, section 3, Florida Constitution.

On COctober 12, 2001, this office received fromthe Secretary
of State an initiative petition seeking to anend the Florida
Constitution to prohibit workplace snoking. The full text of
t he proposed anendnent states:

FULL TEXT OF PROPOSED AMENDMENT: BE | T ENACTED BY
THE PEOPLE OF FLORI DA THAT:

WHEREAS, second-hand tobacco snoke is a known human
carci nogen (contains cancer-causi ng agents) for
which there is no safe | evel of exposure, and causes
deat h and di sease; WHEREAS, exposure to second-hand
t obacco snoke frequently occurs in the workpl ace;
and WHEREAS, ventilation and filtration systens do
not renove the cancer-causi ng substances from
second- hand snoke; NOW THEREFORE, to protect people
fromthe health hazards of second-hand tobacco
snoke, the citizens of Florida hereby anmend Article
X of the Florida Constitution to add the foll ow ng
as section 20:
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SECTI ON 20. Wbrkpl aces W thout Tobacco Snoke. -
(a) Prohibition. As a Florida health initiative
to protect people fromthe health hazards of second-
hand t obacco snoke, tobacco snoking is prohibited in
encl osed i ndoor workpl aces.
(b) Exceptions. As further explained in the
definitions below, tobacco snoking may be permtted
in private residences whenever they are not being
used commercially to provide child care, adult care,
or health care, or any conbination thereof; and
further may be permtted in retail tobacco shops,
desi gnat ed snmoki ng guest roons at hotels and ot her
public | odgi ng establishnments; and stand-al one bars.
However, nothing in this section or inits
i npl enmenting | egislation or regulations shal
prohi bit the owner, |essee, or other person in
control of the use of an encl osed i ndoor workpl ace
fromfurther prohibiting or limting snoking
t herein.
(c) Definitions. For purposes of this section,
the follow ng words and ternms shall have the stated
meani ngs:

"Snoki ng" means inhaling, exhaling,

burni ng, carrying, or possessing any

| i ghted tobacco product, including

cigarettes, cigars, pipe tobacco, and any

ot her lighted tobacco product.

"Second- hand snoke," al so known as environ-

ment al tobacco snoke (ETS), neans snoke

emtted fromlighted, snoldering, or

bur ni ng tobacco when the snmoker is not

i nhal i ng; snmoke emtted at the nout hpiece

during puff drawi ng; and snoke exhal ed by

t he snoker.

"Wor k" means any person's providing any

enpl oynment or enploynent-type service for

or at the request of another individual or

i ndi vidual s or any public or private

entity, whether for conpensation or not,

whet her full or part-time, whether legally

or not. "Work" includes, wthout

limtation, any such service performed by

an enpl oyee, independent contractor, agent,

partner, proprietor, manager, officer,

director, apprentice, trainee, associate,




servant, volunteer, and the |ike.
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"Encl osed i ndoor workpl ace" nmeans any pl ace
where one or nore persons engages in work,
and which place is predom nantly or totally
bounded on all sides and above by physi cal
barriers, regardl ess of whether such
barriers consist of or include uncovered
openi ngs, screened or otherw se partially
covered openi ngs; or open or closed

wi ndows, | al ousies, doors, or the like.
This section applies to all such encl osed

i ndoor wor k-places without regard to

whet her work is occurring at any given
tinme.

"Comrercial" use of a private residence
means any tinme during which the owner,

| essee, or other person occupying or
controlling the wuse of the private
residence is furnishing in the private

resi dence, or causing or allowing to be
furnished in the private residence, child
care, adult care, or health care, or any
conbi nati on thereof, and receiving or
expecting to receive conpensati on therefor
"Retail tobacco shop"” neans any encl osed

i n-door wor kpl ace dedicated to or

predom nantly for the retail sale of

t obacco, tobacco products, and accessories
for such products, in which the sal e of

ot her products or services is nerely

i nci dent al .

"Desi gnat ed snmoki ng guest roons at public

| odgi ng establishnments” neans the sl eeping
roonms and directly associated private
areas, such as bathroons, living rooms, and
kitchen areas, if any, rented to guests for
t heir exclusive transient occupancy in
public | odgi ng establishnments including
hotels, nmotels, resort condom niuns,

transi ent apartnents, transient | odging
establi shnments, room ng houses, boarding
houses, resort dwellings, bed and breakf ast
inns, and the like; and designated by the
person or persons havi ng nmanagenment



authority over such public | odging

establi shment as roonms in which snmoking nay
be pernmitted.

" St and- al one bar" neans any pl ace of

busi ness devoted during any tinme of
operation pre-dom nantly or totally to
serving al coholic
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beverages, intoxicating beverages, or
i ntoxicating liquors, or any conbination
t hereof, for consunption on the licensed
prem ses; in which the serving of food, if any,
is merely incidental to the consunption of any
such beverage; and that is not |ocated wthin,
and does not share any conmmon entryway or conmmpn
i ndoor area with, any other enclosed indoor
wor kpl ace i ncluding any business for which the
sal e of food or any other product or service is
nore than an incidental source of gross
revenue.
(d) Legislation. In the next regular |egislative
session occurring after voter approval of this
anmend-nment, the Florida Legislature shall adopt
| egislation to inplenent this anmendnent in a manner
consistent wth its broad purpose and stated terns,
and havi ng an effective date no later than July 1
of the year follow ng voter approval. Such
| egislation shall include, without limtation, civil
penalties for violations of this section; provisions
for adm nis-trative enforcenment; and the requirenment
and aut hori zation of agency rules for inplenmentation
and enforcenment. Nothing herein shall preclude
the Legislature fromenacting any | aw constituting
or allowng a nore restrictive regul ation of tobacco
snoking than is provided in this section.

The ballot title for the proposed anendnment is "PROTECT PEOPLE
FROM THE HEALTH HAZARDS OF SECOND- HAND TOBACCO SMOKE BY
PROHI Bl TI NG WORKPLACE SMOKI NG. " The summary for the proposed
amendnent st ates:

To protect

people fromthe health hazards of second-

hand tobacco snoke, this amendnment prohibits tobacco
snoki ng in encl osed i ndoor workplaces. Allows
exceptions for private residences except when they



are being used to provide commercial child care,
adult care or health care. Also allows exceptions
for retail tobacco shops, designated snoking guest
roons at hotels and other public |odging

establ i shnents, and stand-al one bars. Provides
definitions, and requires the legislature to
promptly inplenment this amendnent.
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BALLOT TI TLE AND SUMVARY

Section 16.061, Florida Statutes, requires the Attorney
Ceneral's O fice to petition this Honorable Court for an
advi sory opinion as to whether the proposed ballot title and
sunmary conply with section 101. 161, Florida Statutes.

Section 101.161(1), Florida Statutes, provides in relevant
part:

Whenever a constitutional anmendnment . . . is
submtted to the vote of the people, the substance
of such amendnent . . . shall be printed in clear
and unanbi guous | anguage on the ballot . . . . The

wor di ng of the substance of the anendnent

shall be an explanatory statenent, not exceeding 75
wor ds in length, of the chief purpose of the
measure. The ballot title shall consist of a
caption, not exceeding 15 words in |length, by which
the measure is commonly referred to or spoken of.

This Court has stated on several occasions "that the ball ot
[must] be fair and advise the voter sufficiently to enable him
intelligently to cast his ballot."” Askew v. Firestone, 421
So. 2d 151, 155 (Fla. 1982), quoting, Hll v. Ml ander, 72 So.
2d 796, 798 (Fla. 1954). \Wile the ballot title and summary
must state in clear and unanmbi guous | anguage the chi ef purpose
of the neasure, they need not explain every detail or

ram fication of

t he proposed anendnent. Carroll v. Firestone, 497 So. 2d
1204, 1206 (Fla. 1986); Advisory Opinion to the Attorney
General--Limted Political Terns in Certain Elective Ofices,
592 So. 2d 225, 228 (Fla. 1991).

The ballot title and summary appear to informthe voter of the
chi ef purpose of the anmendnment, which is to prohibit tobacco
snmoking in encl osed i ndoor workplaces. However, several pro-
visions in the text of the proposed anendnment may be subj ect
to differing interpretations and, therefore, affect whether
the summary adequately informs the voter of the substance of

t he proposed anendnent.

For exanple, the exception contained in subsection (b)
provi des that "tobacco snoking may be permtted in private
resi dences whenever they are not being used comercially to



provide child care, adult care, or health care[.]" It is not
cl ear whet her



The Honorable Charles T. Wells
Page Si x

snoki ng woul d be allowed in a private residence providing
child, adult or health care during those hours in which the
private residence is not providing such care, or whether the
renderi ng

of care at any time of the day would result in a bl anket

prohi -bition agai nst snoking on those prem ses. The anmendnment
defines "‘Comercial' use of a private residence" as "any tine
during which" such care is being furnished in the private
residence. The definition of "Encl osed indoor workplace,"
however, states that the section "applies to all such encl osed
i ndoor wor kpl aces without regard to whether work is occurring
at any given tinme." These definitions nmay cause voter
confusion over the application of the amendnent.

Therefore, | respectfully request this Honorable Court's
opinion as to whether the ballot title and sunmary of the
proposed constitutional anmendnment conply with section 101. 161,
Florida Statutes.

SI NGLE SUBJECT LI M TATI ON

Section 16.061, Florida Statutes, requires the Attorney
CGeneral's Ofice to petition this Honorable Court for an
advi sory opinion as to whether the text of the proposed
amendnment conplies with Article XlI, section 3, Florida
Constitution.

Article XlI, section 3, Florida Constitution, provides in
rel evant part:

The power to propose the revision or amendnent of
any portion or portions of this constitution by
initiative is reserved to the people, provided that,
any such revision or anmendnent, except for those
limting the power of governnment to raise revenue,
shal | enbrace but one subject and matter directly
connected therew th.

The singl e-subject provision "is a rule of restraint designed
to insulate Florida's organic law from preci pitous and
cataclysm c change."” Advisory Opinion to the Attorney

CGeneral --Save Qur Evergl ades, 636 So. 2d 1336, 1339 (Fla.
1994). And see, Advisory Opinion to the Attorney General--Tax
Limtation, 644 So. 2d 486, 490 (Fla. 1994).



To comply with the single-subject requirenent, an initiative
must mani fest a "l ogical and natural oneness of purpose.”

Fine v. Firestone, 448 So. 2d 984, 990 (Fla. 1984). This
Court stated in
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Advi sory Opinion to the Attorney General --Restricts Laws

Rel ated to Discrimnation, 632 So. 2d 1018, 1020 (Fla. 1994),

that "[t]o ascertain whether the necessary 'oneness of

pur pose' exists, we nust consider whether the proposal affects
separate functions of government and how the proposal affects

ot her provisions of the constitution."”

The proposed initiative contains certain |anguage, presented
as factual conclusions, that is designed to appeal to the
enotions of the voter. This |anguage, however, is contained
in several "Whereas" clauses that would not appear to be a
part of the actual proposed anendnent to add section 20 to
Article X, Florida Constitution. Thus, the inclusion of such
factual conclusions in the instant petition is unlike the
situation in Advisory Opinion to the Attorney General --Save
Qur Evergl ades, 636 So. 2d 1336, 1340 (Fla. 1994), where the
court determ ned that fact-finding | anguage contained in the
body of the amendnent performed a judicial function.

Therefore, | respectfully urge this Honorable Court to
consi der whether the constitutional amendnent, proposed by
initiative petition, conplies with Article X, section 3,
Fl orida Constitution.

Sincerely,

Robert A. Butterworth
Attorney Genera
RAB/ t gk

cc: The Honorable Katherine Harris
Secretary of State

The Honor abl e Jeb Bush
Governor, State of Florida

The Honor abl e John MKay
Presi dent, Florida Senate

The Honor abl e Tom Feeney
Speaker, Florida House of Representatives

M. Martin Larsen, Chairperson
Snmoke Free for Health



