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ARGUMENT

A. Respondent's " Supplemental Statement of the Facts' is not
accur ate.

Respondent argues in his "Supplemental Statement of the Facts' that his
discovery request did not seek employee "personnel files' because it was limited to
the "records of only those employeeswho actually provided care" to Ms. Shelley and
to "seven (7) specific categories of documents." (Brief at p. 4) Respondent's
argumentismeritless. Respondent requested " any and all documentation maintained
by [Sterling Housg] for each employee [of Sterling House] who provided any care or
service to Frances Shelley at the facility, including but not limited to" the seven
different categories.

' (App.B at 121)
! Respondent cannot seriously contend that he did not request the "personnel files'
of these employees, or that his request was "limited."

Respondent also argues that Sterling House has "mischaracterize[d] the

dlegations of [his] Complaint" becauseit does not refer to the "additional allegations'

L All Appendix references will be to the Appendix submitted with Sterling House's Initia Brief.



set forth in paragraphs 37 and 49 of the Complaint. (Brief at pp. 4-5; App. A)
However, as Sterling House accurately advised this Court, the only allegations
supported by any factual basis were paragraphs 8 and 9 of the Complaint concerning
Ms. Shelley's fdl at the facility. (Initid Brief a p. 1). The clams contained in
paragraphs 37 and 49 are nothing more than boilerplate allegations that Ms. Shelley's
statutory rights were somehow violated, unsupported by any facts demonstrating
exactly how her rights were purportedly violated, or which employees purportedly
violated those rights.

Contrary to his argument, Respondent is not entitled to confidential employee
personnd files as part of his "fishing expedition" to conjure up claims against the
facility, when the only factual basis supporting his Complaint was Ms. Shelley's
unfortunate fall. The courts of this state should not condone such tactics. The trial
court's order requiring Sterling House to produce the confidential employee

documentation, on the basis of boilerplate alegations, was contrary to Florida law.

2

2 See Beverly Enterprises-Florida, Inc. v. Deutsch, 765 So. 2d 778 (Fla. 5th DCA 2000), citing Rosado
v. Bridgeport Roman Catholic Diocesan Corp., 1994 W.L. 700344 (Conn. Super. Ct. 1994) ("No. . .
[party] hastheright to conduct a ‘fishing expedition’ into the personnel records of [another]. Any request




B. Theparties settlement doesnot precludethisCourt from addressingthe
issues presented in the Petition.

Respondent argues that this Court should decline to exercise jurisdiction
because the case has settled. (Brief at p. 8) The parties settlement, however, does
not preclude this Court from exercising jurisdiction to resolve a clear conflict in the

law. See Enterprise Leasing Co. v. Almon, 559 So. 2d 214, 217 n.* (Fla. 1999).

Respondent alternatively contends that this Court should not exercise
jurisdiction on the grounds that the questions raised are of great public importance
and/or are likely to recur, because Sterling House did not make this argument in the
trid court below or inits Notice to Invoke Discretionary Jurisdiction. (Brief at p. 10)

See Enterprise Leasing Co. v. Jones, 26 Ha. L. Weekly $437 (Fla. duly 5, 2000)

(mootness doctrine does not destroy court'sjurisdiction when the question is of great
public importance or islikely to recur). Respondent'sargument isillogical. Theissue
of this Court's continuing jurisdiction over the Petition did not even exist at the time

Sterling House filed its Initial Brief. Moreover, Sterling House has not raised a new

for information that doesnot directly relateto legitimate issuesthat may ariseinthecourseof the . .. [trid]
ought to be denied . . . . Inresolving requests for disclosure, routine access to personnd filesis not to be
had. Requests for information should be specific and should set forth the issue in the case to which the
personnd information sought will relae").



substantive issue on appeal, but has merely addressed the basis for this Court's

continuing jurisdiction over the case.



C. Aclear conflict existsbetween theFirst District'sdecision in Douglasand
the Fifth District's decision in Deutsch.

Respondent's argument that the decisions in North Florida Regiona Hospital,

Inc. v. Douglas, 454 So. 2d 759 (Fla. 1st DCA 1984) and Deutsch do not present a
conflict on the issue of an employer's standing to assert the privacy rights of its
employeesis meritless. The conflict could not be more clear. In Douglas, the First
Digtrict stated clearly that an " employee/empl oyer relationship isnot thekind of specia
relationship necessary for third party standing.” Douglas at 760.
8 In Deutsch, the Fifth Didtrict stated clearly that "we do not agree with Douglas in
respect to its holding that an employer does not have standing to assert the privacy
rights of its employees," and therefore certified conflict between its decision and
Douglas. Deutsch at 784. The Firgt Didtrict in the present case then acknowledged
the express conflict between Douglas and Deutsch.

Notwithstanding the clear conflict between the decisions, Respondent argues

that there is no conflict because the Court in Deutsch upheld an employer's right to

assert the privacy rights of anon-caregiver employee, and the case facts are therefore

3 Respondent's argument that the First District in Douglas "did not hold that an employer cannot assert the
privacy rights of employees' (Brief at p. 14) is clearly wrong.



"distinguishable." (Brief a p. 12) This "factua distinction” has nothing to do with
the conflict over the legal issue of whether an employer has standing to assert the
privacy rights of its employees. Even if it did, Florida law does not support the
proposition that the privacy rights of a"non-caregiver employee”" are somehow more
compelling than those of any other employees.

Notably, Respondent entirely avoidsthe arguments set forth in Sterling House's
Initial Brief as to why Douglas is no longer good law and should be overruled.
Accordingly, Sterling House relies on the arguments set forth at pages 10 through 20
of itsInitial Brief, which support this Court'sresolution of the certified conflict infavor
of auniform rule permitting employers to assert the privacy rights of their employees.

Findly, while discussing the conflict arising out of the Douglas and Deutsch
opinions, Respondent makesthe misplaced argument that Deutsch somehow supports
his position on the substantive issue presented in the appedl.
* (Brief at p. 13) Specifically, he contends that because the nursing home in Deutsch

produced the personnel files of several employees and caregivers, he is somehow

* Respondent's argument is curious, where heinconsistently assertsthat this Court should not address the
subgtantive issue concerning the confidentidity of the employee personne files.



equaly entitled to the employee personnd filesin the present case. Deutsch does not

support Respondent's position. Simply because the defendant in Deutsch may have
believed the personnd files were relevant to the claims of negligence asserted in that
action, does not mean that the personnel files are somehow relevant inthiscase. They
clearly are not.

D. Thetrial court departed from the essential requirements of Floridalaw
when it ordered Sterling House to produce the confidential employee
per sonnel files.

Notably absent from Respondent's brief is any true rebuttal to the key points
raised by Sterling House. First, Respondent does not dispute that Floridahasaclear
and strong public policy interest in protecting the privacy of its citizens, and that this
Interest has been applied to shield employee personnel filesfrom discovery. Nor does
Respondent dispute that the party seeking discovery -- not the party objecting to the
discovery request -- has the burden of establishing both the relevancy of and a
necessity for the employee personne files, which outweighs the employees
countervailing interest in maintaining the confidentiaity of theinformation. (Initial Brief
a p. 23).

Rather than address these critical points, Respondent offers a series of "red



herring” arguments which do not support the trial court's order. For example,
Respondent assertsthat because he alleged Sterling House "failed to provide adequate
careto [Ms. Shelley] while shewasaresident," employee documentation reveaing the
"qualifications and training of the facility's staff" aretherefore"relevant” to hisclaims.
(Brief at p. 16) However, Respondent's burden of proof was not met by
unsubstantiated and conclusory boilerplateallegationsalleging agenera "failureof care
by thefacility." Respondent never aleged nor identified any individua employeeswho
were somehow negligent, or in what way. The only dlegation in the Complaint
supported by any factual basisisthat an unidentified member of Sterling House's staff
faled to timely discover Ms. Shelley's fall. Respondent has yet to explain how he
would possibly have a compelling need for the personnel files of over 80 employees
who provided "any care or service" to Ms. Shelley during her entire sixteen month
residency at thefacility, on the basis of an alegation that an unidentified employee was
negligent infailing to timely check on Ms. Shelley during the evening of August 9, 1999
-- or how any such "need" could possibly outweigh the employees right to the privacy
of their files.

Respondent al so suggeststhat this Court's decision in Amentev. Newman, 653




So. 2d 1030 (Fla. 1995), somehow supports his request. In Amente, this Court
determined that the plaintiff had established the relevancy of the physician's medical
records to the clams in that action.> Amente does not support Respondent's
argument. In Amente, the physician relied on prior deliveriesin his defense, and the
requested documents concerning those deliveriestherefore had adirect bearing on the
clamsin that case. In the present case, the alleged negligence consisted of a Sterling
House staff member's alleged failure to timely discover Ms. Shelley's fall. Unlike in
Amente, the wide range of information requested from the 80 or so employee
personnd files is not relevant to the issue in the case.

Y et another "red herring" Respondent offers in an effort to support the tria
court'sruling isthat Sterling House never established that the employee personnel files
were "confidential." He argues that because he agreed to redact the social security

numbers and telephone numbers of the employees, no privacy concerns were

> Amente involved a claim of negligence based on the physician's decision to use aregular delivery bed
rather than adrop-down bed during the ddlivery of an obese patient. The physician defended hisdecision
based on his past experience in delivering obese women without complication. The court determined that
the plaintiff's request for the records of the physician's other obese patients were therefore relevant to the
clam that the physician was on notice that the delivery method he had selected was deficient.



implicated and no constitutional issues were presented. (Brief at p. 17) Asnoted in
Sterling House's brief, the "social security numbers' and "telephone numbers' of the
employees clearly were not the only private matters contained in the files. (Initia brief
at pp. 27-31) Respondent's purported agreement to redact thisinformation therefore
would not remove the constitutional issues implicated by the request.

Respondent nevertheless attempts to support his argument that the employee
personnel fileswerenot "confidentia" by seeking to distinguish thedecisonsin CAC-

Ramsay Health Plans, Inc. v. Johnson, 641 So. 2d 434 (Fla. 3d DCA 1994) and Seta

Carporation of Boca, Inc. v. Office of Atty. Gen., Dept. of Legal Affairs, State of

Ha., 756 So. 2d 1093 (Fla. 4th DCA 2000), where the courts quashed discovery
orders compelling the production of employee personnel files. Respondent arguesthat
the personnel filesin those cases pertained to employees unrelated to theissuesin the
litigation, whilethefilesin the present case are relevant to the determination of whether
the employees who cared for Ms. Shelley were"qualified" or had "current licenses or
certifications." (Brief at pp. 19-21)

Respondent inappropriately relies on regulations requiring nursing home

employeesto maintain "current licenses or certifications' to support hisargument. As

10



Respondent well knows, no such requirement gpplies to assisted living facility
employees. Accordingly, Respondent had no right to the employee personnel filesto
determine whether the employees were "certified," because they were not required to
be certified.

Respondent not only inappropriately relies on inapplicable nursng home
regulations in a misplaced effort to support his discovery request -- he never alleged
which employees purportedly committed what acts of negligence, and he therefore
never met hisburden of proof of establishing his entitlement to thefiles. Respondent's
discrete claim that Sterling House "staff" should have discovered Ms. Shelley's fall
sooner, did not support hisrequest for the wholesale production of the personnel files
of every single employee who ever provided any careto Ms. Shelley during her entire

sixteen month residency at the facility.

11



E. Respondent'srequest contravenes Florida public palicy.

Respondent boldly and mistakenly asserts that there are no ""'compelling public
policy concerns' attaching to employee personnel files, and that public policy
concerns “"actually favor production of such records" (Brief a pp. 22-23)
Respondent's argument is completely without merit and hardly merits a response.
Contrary to his contention, Respondent knows that this State has a clear and strong
public policy interest in protecting the privacy of its citizens See, e.g., Winfidd v.

Div. of Pari-Mutuel Wagering, Dept. of Bus. Reg., 477 So. 2d 544, 548 (Fla. 1985)

This public policy concern, in turn, has been applied to safeguard information in

employee personnd files. See, eq., CAC-Ramsay-Ramsay.

6

Thefactsof this case uniquely demonstrate the danger created when trial courts
grant such overbroad and blanket requests for employee personnel files on the basis
of unsubstantiated boilerplate allegations. In this case, the only specific claim

Respondent has ever made is that the employee or employees assigned to check on

® Respondent also overlooks this State's obvious public policy interest in encouraging nurses and nursing
ass stantsto enter the nursing home and assisted living facility field in agtate that hasavast elder population.
This god will be hindered if the private lives of such individuas are routindy exposed, and ther
qudifications and services attacked, on the basis of unsubstantiated and unsupportable alegations.

12



Ms. Shelley during the evening hours of August 9, 1999 failed to timely do so, with the
result that her fall was not discovered sooner. Although Respondent makes additional
conclusory alegations that Ms. Shelley suffered other resident rights violations, he
never pointsto any employee who actually committed any such violation, or when the
purported violation occurred. Y et thetria court onthisrecord ordered Sterling House
to produce the entire personnel files of some 80 odd employees who provided "any
care or service' to Ms. Shelley during her sixteen month residency at thefacility, even
though Respondent never aleged with any factua support that these employees were
ever negligent. Absent clear direction from this Court, this practice will certainly recur
and innocent employeeswill continueto suffer anintrusioninto their privatelives, even
though their privacy rights are presumably protected under the Constitution of this
State. This Court should not allow such practices to continue.

In the face of such clear public policy concerns, Respondent nevertheless
disingenuoudly assertsthat if this Court accepts Sterling House's arguments, elderly
or infirm persons will somehow be precluded from obtaining information about a
facility's knowledge of the "incompetence or lack of qualifications of its employee

caregivers." (Brief at p. 26) Nonsense. Of course, a plaintiff who properly dleges

13



clams supported by somefactual basis pointing to employee"incompetence” or "lack
of qualification" -- rather than conclusory boilerplate allegationsof purported residents
rights violations -- might be entitled to the employee documentation. The plaintiff,
however, would first have to show that the documentation was relevant to the issues
inthelitigation, aswell asacompelling need for the information which would outweigh
the employees privacy rights. That Respondent failed to meet his burden in the
present case, has no bearing on the rights of other litigants who may have meritorious
claims and who can meet their burden of proof.

In an effort to support his unsupportable "public policy” theory, Respondent
resorts to a lengthy and misplaced discussion regarding the legidative history of the
Florida statutes pertaining to assisted living facilities. (Brief at pp. 23-26) The
statutory sections he duplicatesin his brief, however, have no bearing or relevancy on
the issuesin the present litigation. Nor do they remotely support his request for the
employeefiles, and not surprisingly, Respondent does not even attempt to suggest that
they do.

Finally, Respondent raises yet another "red herring” when he cites to case law

discussing sanctionsimposed on a defendant for failing to produce documents for an

14



In camera ingpection, aprivilegelog and affidavits. (Brief at pp. 26-27) Respondent's
suggestion that Sterling House acted improperly in this matter is meritless.  As
Respondent knows, the trial court did not even permit counsdal for Sterling House to
fully address the confidential and privileged nature of the requested documentation,

much less offer to review the documentsin camera before ordering their production.

In any event, Respondent's argument is not only boldly contradicted by the
record -- it again ignores that it was Respondent, and not Sterling House, who bore
the burden of proof -- in this case, of establishing both the relevancy of the requested
employee documentation, and acompelling need for the documentswhich outweighed
the employees privacy rights. Therecord isclear that Respondent failed to make any
such showing. Thetria court's order requiring the production was contrary to both
Florida public policy and the essential requirements of Florida law.

F.  ThisCourt hasrecognized that employer smay faceliability for releasing
confidential employee infor mation.

As noted in Sterling House's Initial Brief, Justice Overton in his specia

concurring opinion in Amente, supra, cautioned that an employer who releases

15



confidential information pursuant to a discovery order may face liability to the party
whose privacy rights are violated by the disclosure. Respondent attempts to
distinguish Amente on the basis that the decision concerned the "identities' of non-
party patients, whereas the documentation at issue in the present case purportedly
does not consist of "sengitive. .. persona information." (Brief at p. 28) AsSterling
House has advised, the employee files indeed contain sensitive personal information,
including performance reviews and other matters which are both highly private and
embarrassing if released. In any event, Floridalaw recognizes the inherently sensitive

nature of employee personnel files. See, e.g., CAC-Ramsay-Ramsay

Respondent nevertheless frivoloudly asserts that the employee documentation
Is not protected because an employee is not "entitled to keep the fact of his
employment a secret." (Brief at p. 29) Of course, Sterling House did not object to
thediscovery request becauseit will reveal the"fact” of the employee's" employment,”
but because it exposes a broad range of private and sensitive employee information
to public view, and therefore violates Florida law.

CONCLUSION?

As the First Didtrict acknowledged below, a clear conflict exists between the

16



First District'sdecison in Douglas and the Fifth District's decision in Deutsch on the

issue of an employer's standing to assert the privacy rights of its employees. In the
interest of maintaining uniformity and harmony in the law, this conflict should be
resolved.

Further, because the discoverability of constitutionally protected employee
personne files presents a question of great public importance to this State and will
likely recur, this Court should a so address the substantive issue presented to the First
Digtrict below. Specifically, this Court should clarify that a plaintiff who does not
meet his or her burden of proof of establishing the relevancy of personne filesto the
issues in the litigation by identifying specific acts of negligence by identifiable
employees -- as well as a compelling need for the employee documentation which
outweighs the employees privacy rights -- will not be entitled to the production of

such files. Thetria court departed from Florida law,

17



aswell asthe public policy of this State, when it required Sterling House to produce
the confidential employee documentation, and its order must be quashed.
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