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STATEMENT OF THE CASE AND FACTS

The factual and procedural history of this case was outli ned
in the initial answer brief filed in this Court on January 9,
2002. As noted in that brief, on Decenber 3, 2001, the State
filed a response to King’s motions for DNA testing in the
circuit court (R V1/57-193). An FBI report dated May 24, 1977
was attached to the response, as was an August 27, 2001, FDLE
report containing the results of the DNA testing. The FBI
report listed three brown pubic hairs of Caucasian origin, two
of which were partially charred, found in the victims pubic
conbi ngs. The report noted that these hairs are m croscopically
like the hairs contained in K2 (the victims hair) (R V1/168,
170). The FDLE report lists these hairs as Exhibit 13 and
represents that an anal ysis of the hairs produced results at the
gender identification |ocus, anelogenin, but no results at the
13 STR loci (R V1/81). The FDLE report al so notes the testing
of a hair found on the victims nightgown and of fingernail
scrapings fromKing and the victimw th inconclusive results.

King filed a successive notion for postconviction relief
whi ch was denied on January 1, 2002; that ruling is currently
before this Court in this appeal.

After discovering that the FDLE does not do m tochondri al
DNA (nmt DNA) testing, counsel for King returned to the circuit

court on January 8, 2001, with a nmotion seeking rel ease of the



fingernail scrapings and hair evidence for further DNA testing.
The notion, which did not refer to Florida Rule of Crim nal
Procedure 3.853 or Florida Statute 925.11 (2001), alleged a need
for MDNA testing on the hair evidence and additional STR DNA
testing on the fingernail scrapings. The notion was heard on
January 8, 2001. Upon argunent of the State that the pleading
requirenments of the rule had not been net, counsel nmoved to
orally amend the motion to conmply with the rule. Upon
consideration of the notion and after hearing argunment, the
court denied the notion.

In I'ight of Judge Schaeffer’s ruling that King’s notion to
rel ease evidence for further DNA testing did not conport with
the technical requirements of Rule 3.853, King filed an Amended
Motion to Rel ease Evidence for Additional DNA Testing on January
11, 2001. The State filed a response pursuant to the court’s
request and this matter was al so considered at the January 11
heari ng. On January 14, 2002, the trial court denied King' s
amended noti on:

ORDER DENYI NG DEFENDANT’ S AMENDED MOTI ON TO RELEASE
EVI DENCE FOR ADDI T1 ONAL DNA TESTI NG

On January 8, 2002, the defendant filed his Mtion
to Rel ease Evidence for Additional DNA Testing. The
court did not require the state to respond to the
noti on, because it was not sufficient wunder the
statute or the rule governing Postconviction DNA
Testing. Fla. Stat. 8925.11; Fla. R Crim P. 3.853.
The court did hold a hearing, however, on January 8,
2002, and at the concl usion of the hearing, entered an
order, dated January 8, 2002, denying the relief



requested, finding not only that the notion was
technically insufficient, but also that it could not
ot herwi se nmeet the requirenments of the statute or the
rule for the court to afford relief.

On  January 9, 2002, CCRC-M contacted the
under si gned and indicated that since there was going
to be a hearing on another of defendant’s notions on
January 11, 2002, that it would be filing an anended
notion to attenpt to cure the technical deficiencies.
The amended notion was received, in draft, on January
10, 2001.

On January 11, 2002, this court, in an abundance
of caution, ordered the state to imediately respond
to the draft motion. The state filed its Response to
Amended Motion to Rel ease Evidence for Additional DNA
Testing on January 11, 2002. The defendant filed his
anmended notion on January 11, 2002.

Anot her brief hearing was held on January 11,
2002, wherein the state was pernmitted to preserve an
addi tional technical deficiency it had failed to
allege in its response, and to correct the page
nunbers of its attached exhibit. A conplete hearing
on the anmended notion was not held on January 11,
2002, since there had already been a hearing on the
original nmotion on January 8, 2002, and the purpose of
the anmended notion was to allow the defendant to
attempt to cure technical deficiencies in the original
noti on.

The court has now had the benefit of the
defendants anmended notion, the state’'s response
thereto, the hearing held on the original nmotion on
January 8, 2002, and the brief hearing on the anended
notion on January 11, 2002. As to the three itens
sought by the defendant to be re-tested, the court
finds as foll ows:

1. The hair fragment found on Natalie Brady’'s
ni ght gown: According to the attachnment filed
with the state’'s response, this fragnent was a
body hair, unknown as to where it canme from the
arnms, the |legs, or sonme other part of the body.
It was too small of a fragnent to determne if it

was Negroid or Caucasian in origin. It was too
smal | a fragnment to be m croscopically matched to
any known sanpl es. VWhen Patrolman Rosario

Coni gl i one, Tarpon Springs Police Departnent,
found Ms. Brady, she was laying on her back in
t he porch door threshold area, presumably having



crawled from her bedroom where the fire was

started, to that area where she expired. Her
ni ght gown was up over her breast area, and she
was naked, except for the nightgown. He and

O ficer Dawson found her and dragged her out of
the burning house, where she was eventually
covered with a sheet. Ms. Brady was exam ned by
the nedical exam ner prelimnarily at the scene,
and was identified by two nei ghbors at the scene.
Many other fire and police personnel were at the
scene. This hair fragnent could have been
transferred fromany one’s hair that was on Ms.
Brady's floor as she craw ed from her bedroomto
t he back door, from any one’'s hair that was on
her porch area where she expired, from any one’s
hair that was on the ground outside her house
where she was dragged away from the fire, from
t he perpetrator of the rape and murder, from one
of the nen who dragged her away from the burning
house, from the nedical exam ner, from one of
t hose who identified her, fromany other fire or
police personnel present, or from Ms. Brady.
Thus, even if this fragnment of a body hair could
be further re-tested for DNA, and it was
determned that it didn't come from Ms. Brady,
or from M. King, this court cannot make the
required finding under the statute or the rule,
that there exists a reasonable probability that
t he defendant would be acquitted, or that he
would receive a life sentence if the requested
re-testing were allowed. Fla. Stat. 8§ 925.11 (2)
(f) 3; Fla. R Crim P. 3.853 (c¢) (5) (O.

2. The three hairs obtained fromthe pubic hair
conbings of the wvictim As part of the
investigation of this homcide, pubic hair
conbi ngs of the victim Ms. Brady, were obtained
and sent to the FBlI |ab for analysis. The FBI
report says “Specinmen Q2 [which is Ms. Brady’s
pubi ¢ combi ngs] contai ned three brown pubic hairs
of Caucasian origin, two of which are partially
charred. The uncharred portions of these hairs
and the one hair which is not charred are
m croscopically like the hairs contained in K2.
[K2 is the known pubic hair sanple from Ms.
Br ady. ] In all probability, these hairs
originated from the person represented by K2.”
See FBI Report, p. 3, attached as Exhibit A It



is clear that the three pubic hairs from the
pubic combings from Ms. Brady are Ms. Brady’'s
pubic hairs. This is no surprise. This is what
you expect from pubic conbings from any
person—their own pubic hairs. Cccasi onal | vy,
there may be a pubic hair fromthe perpetrator of
a rape in a rape victims pubic hair conbings.
But not in this case. All three pubic hairs from
the conmbings mcroscopically matched the known
pubic hairs of Ms. Brady. Since these three
pubic hairs originated from the victim this
court cannot make the required finding under the
statute or the rule, that there exists a
reasonabl e probability that the defendant would
be acquitted or would receive a life sentence if
the requested re-testing were allowed. See
Statute and Rule sections in 1., above.

3. The fingernail scrapings taken from the
victim The defendant admts in his notion that,
unlike the hairs, there is not another nethod of
DNA testing of these fingernail scrapings. The
only method of testing fingernail scrapings is
t hat which was used by the Florida Departnent of
Law Enforcenent (FDLE) to test the scrapings in
this case. The type testing done by the FDLE is
call ed Short Tandum Repeat Typing DNA testing
(STR DNA) . The defendant nmerely suggests that
the results of the FDLE analysis that there was
insufficient material for STR DNA anal ysis m ght
be wong. There is no provision in the statute
or the rule for re-testing once testing has been
done by FDLE. This would be particularly true
when, as here, there is no showing that the FDLE
test is inaccurate, or there is any other type
DNA test that can be done. If re-testing were
al l owed of the fingernail scrapings in this case,
re-testing would have to be allowed for every DNA
test perforned by FDLE for every defendant who
did not like the result obtained by the FDLE
t est. This is not required, not contenplated,
nor appropriate under either the new statute or
t he new rul e.

The defendant has not filed a motion for
Postconviction DNA Testing as contenplated by Fla.
Stat. 8925.11, or Fla. R Crim P. 3.853. The
defendant has filed a Postconviction WMtion for



Addi ti onal DNA Testing. There is no statute or rule
that requires additional DNA testing. The defendant
admts in his notion that all the evidence he wants
this court to order re-tested has al ready been tested
for STR DNA by the Florida Departnent of Law
Enf or cement . He admts that the results of the DNA
testing perfornmed by FDLE were inconclusive because
there was insufficient quality or quantity to perform
an STR DNA analysis. Even if there were a provision
for re-testing, as to the fingernail scrapings, the
def endant has shown no good cause why that specinmen
shoul d be re-tested by anyone. Assum ng the defendant
may have shown good cause for a | aboratory other than
FDLE to re-test the pubic hairs, and the body hair
fragment, si nce t he FDLE does not conduct
m tochondrial DNA analysis, this court, for the
reasons stated in 1. and 2. above, cannot nmke the
required finding under the statute or the rule, that
there exists a reasonable probability that the
def endant woul d be acquitted or would receive a life
sentence if the requested mtrochondrial DNA re-
testing were allowed. Fla. Stat. § 925.11 (2) (f) 3;
Fla. R Crim P. 3.853 (c) (5) (C). Accordingly, for
all the reasons stated above, it is

ORDERED AND ADJUDGED t hat t he defendant’s Anmended
Motion to Rel ease Evidence for Additional DNA Testing

is denied. It is further

ORDERED AND ADJUDGED t hat while the statute and
rule give the defendant thirty days in which to file
his appeal fromthis order, in light of the fact that
there is a death warrant in effect in this case, the
defendant is ordered to file any appeal of this order
i medi ately.

DONE AND ORDERED in St. Petersburg, Pinellas
County, Florida this 13th day of January, 2002.

Al so on January 8, 2002, King filed a pro se notion in this
Court titled “Motion to Dismss Pro-State Attorneys, Appoint
Repl acenents and for Stay of Execution or in the Alternative
Di smi ss Appeal .” On January 9, this Court remanded King’' s
motion for a hearing in the circuit court. The hearing was held

on January 11, 2002. Judge Schaeffer placed King and his



attorney, April Haughey, under oath and thoroughly expl ored all
i ndi cations of dissatisfaction that could be discerned from
King’s notion. Utimately, the court found that King' s
al l egati ons were unfounded, and that no basis for any inference
of inconpetence of counsel had been presented. The court found,
to the extent Section 27.701, Florida Statutes (1998), requires
her to nonitor the performance of collateral counsel, that
counsel had been highly effective.

Based on these findings, the court denied King’s notion to

di sm ss counsel. The judge then called a recess so that King
coul d consi der whether he still wanted to pursue his alternative
request of dism ssing his appeals. After the recess, King

agreed to all ow Haughey to pursue his appeals.

On January 14, 2002, the court filed its orders detailing
the rulings from the January 11 hearing. The court’s order
denying King’s notion to dism ss counsel states:

ORDER DENYI NG DEFENDANT’ S MOTI ON TO DI SM SS PRO- STATE
ATTORNEYS, APPO NT REPLACEMENTS, AND FOR STAY OF
EXECUTI ON OR | N THE ALTERNATI VE DI SM SS APPEAL

THIS CAUSE cane before the ~court on the
defendant’s pro se Mtion to Dismss Pro-State
Attorneys, Appoint Replacenents, and for Stay of
Execution or in the Alternative D sm ss Appeal, and on
the State’s Objection to Successive Mdtion to Dism ss
Counsel . The defendant filed his nmotion in the
Fl ori da Suprene Court on or about January 9, 2002,
after which the Supreme Court directed this court to
hear the defendant’s notion. The attorney genera
then filed a nmotion for rehearing in the Suprene
Court, which was denied. Thereafter, the state filed
its objection to the defendant’s motion. On January



11, 2002, the court held a hearing, at which tinme the
court conducted a Nelson! inquiry and made the
foll owing findings and rulings:

1. At the hearing, the court permtted the
def endant an anpl e opportunity to di scuss and explain
the conplaints raised in his notion. The court
systematically inquired of the defendant as to each
allegation raised in his nmotion, and the defendant

utilized the opportunity to explain and/ or suppl ement
the allegations contained in his notion. Throughout
the exchange, the court permtted April Haughey,

Assi stant CCRC-M agai nst whom many of the conpl aints
were leveled, to respond to and/or refute the
al | egati ons.

2. At the conclusion of hearing from the
def endant, the court heard brief argunment from the
state. The court then found that each of the

defendant’s <clains were unfounded, and that he
presented no claim individually or collectively, that
warranted the dism ssal of CCRC-M  Accordingly, the
court orally denied the defendant’s notion.

3. After the court orally denied the defendant’s
motion, the court inquired of defendant to determ ne
if he wanted to dismss his appeal, as his notion
suggest ed. The court took a recess to allow the
defendant time to discuss his decision with counsel
present from CCRC-M after which the defendant
abandoned his request to dism ss his appeal.

4. Al t hough a noot point, since there was no
request from M. King for self-representation, this
court wishes to note that this defendant’s persistent
desire to re-litigate guilt phase issues that this
court had previously, by witten order, found
procedurally barred, his | ack of knowl edge, or refusal
to accept, as to what clains can perm ssibly be raised
at this stage of his case, his obvious inability to
meet the strict briefing requirenents of the Florida
Suprenme Court, and presumably the Federal Courts,
should the defendant be required to litigate issues
there while a warrant is pending, his physical
| ocation, which precludes his ability to mke
necessary quick trips to various courts, and many
other things this court has considered during the
pendency of this warrant litigation, but which wll
not be el aborated here, since this is a noot point,

L Nel son v. State, 274 So. 2d 256, 258-59 (Fla. 4th DCA 1973),
approved by Hardwi ck v. State, 521 So. 2d 1071, 1074-75 (Fl a.
1988), cert. denied, 488 U. S. 871 (1988).
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reflect howdifficult and inpracticable it would be to
all ow any defendant simlarly situated to represent
hi mself or herself, after a death warrant has been
signed by the Governor, if the defendant w shes to
further litigate his or her case.

Accordingly, it is

ORDERED AND ADJUDGED that for the reasons set
forth above, the defendant’s Mdtion to Dism ss Pro-
St ate Attorneys, Appoint Replacenents, and for Stay of
Execution is hereby denied. The defendant’s
Alternative to Dism ss Appeal is npot as he abandoned
this request.

THE DEFENDANT | S HEREBY NOTIFIED that, since a
warrant is outstanding in his case, he should file any
notice of appeal inmmediately.

DONE AND ORDERED in, St. Petersburg, Pinellas
County, Florida, this 13th day of January, 2002.

This brief is offered in support of the January 14, 2002 orders.



SUMVARY OF THE ARGUNMENT

| SSUE | - The trial court properly denied King’s notion to
rel ease evidence for further DNA testing. Florida s procedures
for post-sentencing DNA testing do not authorize the additional
testing sought by King below. The trial court’s factual finding
that no testing could exonerate King is supported by the record
and precludes the granting of any relief on this issue.

| SSUE Il - The trial court properly denied King' s pro se
nmotion to dism ss counsel. The court followed the applicable
law with regard to consideration of King’ s conplaints, and after
t horough inquiry determ ned that no basis for any concern as to

counsel s conpetence had been presented.
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ARGUMENT
| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG
KING S MOTI ON TO RELEASE EVI DENCE FOR DNA
TESTI NG
King asserts that Judge Schaeffer erred in denying his
request to have additional DNA testing done on hair and
fingernail scrapings retained as evidence in this case. The
denial of this notion involved the application of |egal
principles to the factual findings made bel ow, this Court nust
reviewthe factual findings for conpetent, substantial evidence,

payi ng great deference to the trial court’s findings, and revi ew

of the I egal conclusions is de novo. Stephens v. State, 748 So.

2d 1028 (Fla. 1999); Guzman v. State, 721 So. 2d 1155, 1159

(Fla. 1998). Judge Schaeffer’s finding that King's request for
additional DNA testing did not conport with the requirenents of
the rule and/or statute is well supported both legally and
factually and should be affirmed by this Court.

After nmuch deliberation and debate, this Court and the
Florida |legislature set forth procedures for a convicted
def endant to obtain DNA testing. Due to the recent devel opnent
of procedures to secure DNA testing, Sixth Circuit State
Attorney Bernie McCabe issued a directive to reviewthe physical
evidence in every death penalty case fromthat office, including

the evidence retained in King's case. Accordingly, DNA testing

11



had al ready been done on all of the evidence still avail able
for evaluation in the instant case when the warrant was signed.
Consi stent with the procedures in both the rule and the statute,
this testing was conducted by FDLE and a report recounting the
results was issued on August 27, 2001. FDLE reported that STR
testing was conducted and that no definitive results were
obtained fromthe exhibits (R V1/65-85).

King's initial request for DNA testing, filed on Novenber
29, 2001 (before King s counsel was provided with a copy of the
FDLE report), was limted to vaginal washings.? 1In his second
moti on seeking DNA testing, filed on January 8, 2002, and his
amended motion filed on January 11, 2002, King for the first
time sought testing of hair and fingernail scrapings. Ki ng
al l eged that since FDLE' s report did not expressly state that
M DNA testing had been conducted, he should be afforded the
opportunity to have MDNA testing attenpted on the hair
exhi bits. King further asserted that although MDNA testing
cannot be done on fingernail scrapings, he should be allowed to

have the scrapings retested for STR DNA by another | aboratory.

As Judge Schaeffer found, neither the rule nor the statute

provide for retesting under these circunstances. Under Rul e

3.853(b)(2) and Section 925.11(2)(a)2., Florida Statutes (2001),

2 The vagi nal washi ngs were no | onger available. This issue is
before this Court in the initial briefs filed in this case.

12



retesting is only appropriate if the defendant establishes that
the results of prior DNA testing were inconclusive and that
subsequent scientific developnents in DNA testing techniques
i kel y woul d produce a definitive result. There is no provision
for additional testing based solely on a defendant’s
di ssatisfaction with the results obtained by the agency
designated in both the rule and the statute as the agency to
conduct said testing. As Judge Schaeffer noted:
There is no provision in the statute or the rule for
re-testing once testing has been done by FDLE. This
woul d be particularly true when, as here, there is no
showi ng that the FDLE test is inaccurate, or there is
any other type DNA test that can be done. If re-
testing were allowed . . . in this case, re-testing
woul d have to be allowed for every DNA test perforned
by FDLE for every defendant who did not I|ike the
result obtained by the FDLE test. This is not
required, not contenplated, nor appropriate under
either the new statute or the new rule.
Clearly, King is not entitled to have the fingernail clippings
retested by another | aboratory or to have M DNA testing done on
the hair exhibits. Under Rule 3.853 and Florida Statutes,
section 925.11, such retesting is not appropriate. M DNA
testing is not a subsequent scientific developnent in DNA
testing techniques nor is it likely to produce a definitive
result. This technique is sinply a different, additional test
t hat has been avail able for many years.

Mor eover, for a defendant to obtain testing of DNA evi dence,

both the rule and the statute require a show ng and a finding

13



that there is a reasonable probability that the novant would
have been acquitted or woul d have received a | esser sentence if
t he DNA evi dence had been admtted at trial.2® AS Judge Schaeffer
found any nt DNA testing of the hair fragnent obtained fromthe
victimwould be of no avail to the defendant.

To obtain any DNA testing the court is required to find that
the evidence would be adm ssible at trial. 8925. 11(2) (f) 2.
Fla. Stat. The evidence here established that the scene was
contam nated and the hair fragnents obtained fromher nightgown
or her pubic area could have been transferred or deposited by
any nunber of persons. As Judge Schaeffer noted:

This hair fragnment could have been transferred from
any one’s hair that was on Ms. Brady' s floor as she
craw ed from her bedroom to the back door, from any
one’s hair that was on her porch area where she
expired, from any one’'s hair that was on the ground
out si de her house where she was dragged away fromthe
fire, from the perpetrator of the rape and nurder

from one of the nmen who dragged her away from the
burni ng house, fromthe medi cal exam ner, from one of
those who identified her, from any other fire or
police personnel present, or from Ms. Brady. Thus,
even if this fragnent of a body hair could be further
re-tested for DNA, and it was determned that it
didn’t cone from Ms. Brady, or from M. King, this

8 Judge Schaeffer originally found that the notion failed to
conport with those requirenents as set forth in Rule 3.853(b),
subsections 3 and 4, and section 925.11(2)(a), subsections 3 and
4, inthat it failed to contain any statenment that the defendant
is innocent or howthe DNA testing woul d exonerate the def endant
of the crime for which he was convicted and sentenced to death,
nor does it indicate how the DNA testing could mtigate the
sentence he received. The court also found that the notion
failed to indicate that the identification of the defendant is
a genuinely disputed issue in the case, why it is disputed, and
how the DNA testing relates to the identification of the
def endant as the assail ant.

14



court cannot nake the required finding under the

statute or the rule, that there exists a reasonable

probability that the defendant woul d be acquitted, or

that he would receive a life sentence if the requested

re-testing were allowed. Fla. Stat. 8§ 925.11 (2) (f)

3; Fla. R Crim P. 3.853 (c) (5) (O

The record shows that the victims body was found outside
the threshold of the back door of her residence on the night of
the murder and then noved to the backyard and ultimtely
transported. Officer Charles Dawson stated when he arrived he
found the victimlying on the back porch which was envel oped in
smoke (DA-R. V/ 2 326-331). O ficer Rosario Coniglione testified
that he saw the Brady house on fire when en route to the
correctional facility. Coniglione tried unsuccessfully to gain
access to the burning house, then responded to Dawson’s cries
for assistance at the other side of the house. He “observed
Ms. Brady on her back porch door,” “on her back with her hands
up like this (Indicating) hanging out, hands hol ding the door
partially open. Ms. Brady had a dress garnment on which was
pul l ed up above her breast area and she was conpletely naked
| aying on her back.” Officer Coniglione and Officer Dawson
renmobved Ms. Brady’'s body from the back porch area. The fire
departnment had not arrived yet (DA-R V8/1515). “We pulled it
directly out and we took her straight to the east end by anot her
smal | building and laid her on the floor and tried to cover her

up.” There were no undergarnents at all (DA-R V8/1505-1518).

Ambul ance attendant Greg Myers stated that when he canme on the

15



scene, the victimwas lying in the grass in the backyard and was
nude from the wai st down (DA-R V1/179-185). Clearly, in the
attenmpt to aid the victim and extinguish the house fire, the
scene was contam nated and the hair fragnments obtained from her
ni ght gown or her pubic area could have been transferred or
deposited by any nunmber of persons, including nedical or
emer gency response personnel .

Under simlar circunstances, the court in State v. Sawer,

561 So. 2d 278 (Fla. 2d DCA 1990), agreed with the trial court
that the probative value of the hair evidence was outwei ghed by
the prejudicial value. In support of that decision, the court
consi dered expert testinmony concerning hair transference where
numer ous people were wal king in and out of a crine scene area
where evidence is being collected. The expert in Sawer
described the nmethods by which hair is transferred from one
| ocation to another, and stated Sawyer may have been in the
victims Kkitchen or the hair my have been transferred
secondarily. He noted that a concrete slab would be a likely
surface for hair transfer and that a person junping from the
wi ndowsi || wearing only socks could drop a hair in the kitchen

An FBI agent also testified in Sawyer that nunerous people
wal ki ng in and out of a crime scene area where evi dence i s being
col l ected viol ates the concept of preserving the crinme scene and

may result in contam nation. “People and equipnent at the crine
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scene and even Janet’s body could have contam nated the kitchen
area. He could not testify as to how a given hair gets to a
particul ar | ocati on, especially in [|ight of ext ensi ve
contam nation.” 1d at 283. The Sawyer trial court had also
found that “the hair had been collected approximtely el even
hours after the police found Janet’s body, that several other
unknown hairs were found on and about Janet’s body, that the
crime scene had been contam nated by approximately sixteen
persons and heavy equi pment prior to collection of the hair, and
t here were several other nethods by which the hair may have been
carried to that |ocation, none of which were nore |ikely than
any other.” 1d at 283. Thus, even if the evidence in this case
was adm ssible and indicated that the hair belonged to soneone
ot her than the defendant or the victim the court bel ow properly
found that such result would not exonerate the defendant or
assist in mtigating his sentence.

As to the three hairs found in the pubic hair conmbings of
the victim the |lower court was unable to make the requisite
findings under Fla. R Crim P. 3.853(c)(5)(C or section
925.11(2)(f)3., i.e. that there is a reasonabl e probability that
King woul d have been acquitted or would have received a | esser
sentence if these hairs were tested. Judge Schaeffer rul ed:

As part of the investigation of this hom cide, pubic

hair conbings of the victim Ms. Brady, were obtained

and sent to the FBI |lab for analysis. The FBI report
says “Specimen @ [which is Ms. Brady's pubic
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conbings] contained three brown pubic hairs of
Caucasian origin, two of which are partially charred.
The uncharred portions of these hairs and the one hair
which is not charred are mcroscopically like the
hairs contained in K2. [K2 is the known pubic hair
sanple from Ms. Brady.] In all probability, these
hairs originated from the person represented by K2.”
See FBI Report, p. 3, attached as Exhibit A. It is
clear that the three pubic hairs from the pubic
conbings fromMs. Brady are Ms. Brady’s pubic hairs.
This is no surprise. This is what you expect from
pubi ¢ conbi ngs from any person—their own pubic hairs.
Cccasionally, there my be a pubic hair from the
perpetrator of a rape in a rape victims pubic hair

conmbi ngs. But not in this case. All three pubic
hairs from the conbings mcroscopically matched the
known pubic hairs of Ms. Brady. Since these three

pubic hairs originated from the victim this court

cannot nmake the required finding under the statute or

the rule, that there exists a reasonable probability

t hat the def endant woul d be acquitted or woul d receive

a life sentence if the requested re-testing were

al | owed.

Even if testing of the hairs in question was appropriate,
there are only three possible results, none of which exonerates
t he defendant; 1) the hairs belong to the defendant, 2) they
belong to an unknown third party or 3) they belong to the
victim

The first possibility, that the hair belongs to King,
obvi ously does not exonerate him

The second possibility al so does not establish a reasonabl e
probability that the defendant would have been acquitted. As
Judge Schaeffer noted the record readily supports the inference

that during the upheaval at the scene, hairs may have been

transferred to or fromthe victim Additionally, unlike cases
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where the State introduces hair evidence in support of the
def endant’s guilt, this hair evidence was never presented to the

jury as it was in Murray v. State, 692 So. 2d 157 (Fla. 1997)

(Murray’s DNA matched one of the five hairs recovered fromthe

crime scene) and Kinbrough v. State, 700 So. 2d 634 (Fla. 1997)

(DNA evidence showed that some of the pubic hairs natched
def endant’ s). Accordingly, there is no possibility that any
m sinformati on was presented to the jury upon which they may
have relied in reaching their verdict. Thus, the possibility
that it belongs to soneone other than the defendant in no way
under m nes confidence in the evidence presented at trial.

The third and, based upon the reports, the nost |ikely
result is that the source of the hairs is the victim herself.
As Judge Schaeffer noted, the F.B.1. report clearly found that
the hairs were consistent with the victinm s hair. The presence
of the victims own hair on her pubic area (as well as on her
clothing) is wholly consistent with the finding of guilt in the
i nstant case.

On these facts, the lower court properly rejected this

claim and King is not entitled to additional DNA testing.
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| SSUE 11

VWHETHER THE TRI AL COURT ERRED | N DENYI NG
KING S PRO SE MOTI ON TO DI SM SS COUNSEL

The court bel ow al so denied King’s pro se notion to di sm ss
counsel, which had been remanded by this Court for an expedited
hearing. This issue presents a m xed question of fact and | aw
whi ch nust be reviewed de novo, with deference to the factual

findings mde below. Stephens v. State, 748 So. 2d 1028 (Fl a.

1999).

The transcript of the January 11, 2002, hearing reflects
that Judge Schaeffer conducted an appropriate inquiry into
King’s conplaints regarding his counsel’s performnce, and
properly determned that no basis for finding that King' s
attorneys are not adequately representing him To the contrary,
the court expressly determned that King was being provided
hi ghly effective representation and that his attorneys were
goi ng above and beyond the call of duty.

Pursuant to Nelson v. State, 274 So. 2d 256, 258-59 (Fla.

4th DCA 1973), a trial court’s responsibility when confronted
with a defendant dissatisfied with his counsel is to inquire as
to the basis of the dissatisfaction, and then determ ne whet her
a sufficient basis for renoval of counsel has been denpnstrated.
Judge Schaeffer followed this procedure and exam ned King's
moti on, page by page, providing him and his attorney an

opportunity to address each all egation individually.
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Judge Schaeffer concluded that King' s allegations “were
unf ounded, and that he presented no claim individually or
coll ectively, that warranted the dism ssal of CCRC-M"” (Order,
p. 1). The lower court’s order is supported by the record and
consistent with all applicable law. King is not entitled to the
appoi ntnrent of other counsel, and no basis for relief is
presented with regard to the ruling on his notion to dismss

counsel .
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CONCLUSI ON

Based on t he foregoi ng argunents and authorities, this Court

must affirm the lower court’s denial of King s notion for

addi ti onal DNA testing.
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