I N THE SUPREME COURT OF FLORI DA
CASE NO. SC02-42
LONER COURT CASE NO. 79-04512
LI NROY BOTTOSON,
Petitioner,
DEATH WARRANT SI GNED

V. EXECUTI ON SCHEDULED FOR
February 5, 2002 6: 00PM

M chael Mbore, Secretary,
Department of Corrections,
and Robert Butterworth,
Attorney General, et. al

Respondent s.

PETITION TO INVOKE THI S COURT' S ALL WRITS JURI SDI CT1 ON
PURSUANT TO ART. V. § 3(B)(1). FLA. CONST. AND FL.R. APP. P.
RULE 9.100
AND PETI TI ON FOR EXTRAORDI NARY RELI| EF

AND REQUEST FOR STAY OF TRI AL COURT PROCEEDI NGS
AND REQUEST FOR STAY OF EXECUTI ON

COVES NOW THE PETI TI ONER, LI NROY BOTTOSON, by and through
hi s undersi gned counsel, and seeks to invoke this Court's All
Wits Jurisdiction pursuant to Art. V, 8 3(b)(1), Fla. Const.

In support thereof, M.Bottoson would show.

1. The Governor of Florida signed a death warrant for
M. Bottoson on Novenber 19, 2001.
2. Counsel for M. Bottoson was appoi nted on Decenber

3, 2001.



Pursuant to the trial court’s order, M. Bottoson is
ordered to file any notion under FI.R CrinP. Rule
3.850 on January 11, 2002.

M. Bottoson filed a Motion for Order to Transport
on January 7, 2002. M. Bottoson requested
transport to a nedical facility to allow for
neurol ogi cal testing, specifically SPECT/PET scans.
Counsel for M. Bottoson have a good faith reason to
assert that SPECT/PET scan results evidencing brain
damage would,in M. Bottoson's case, constitute
“newl y di scovered evidence” within the meaning of
FI.R . CrimP. 3.851 (2001). This good faith
assertion is based upon both the history of this
case, and the recent acceptance of SPECT/ PET scans
in the practice of brain damage eval uati on.

The Florida Rules of Crim nal Procedure provide for
t he assertion of newly discovered evidence cl ains.
Such claims nmust be presented in accordance with
Rule 3.851(e)(2)(C). This rule requires that al
nmotions include a detailed allegation of the factual
basis for any claim

The SPECT/ PET scan results are necessary to conply

with the above stated rule.



10.

The trial court denied the Motion to Transport

Def endant on January 7, 2002. M. Bottoson filed an
Emer gency Motion for Re-hearing on January 8, 2002.
The trial court denied the enmergency notion w thout
a hearing on January 9, 2002.

The trial court’s denial of M. Bottoson's request
for a transport order, therefore, does not conform
to the essential requirements of law requiring M.
Bottoson to particularly plead such a claimof newy
di scovered evidence. A claimnt need not
denonstrate that the evidence proffered is newy

di scovered. All that is necessary is that the
claimant establish a prine facie case of newy

di scovered evidence to be proven at an evidentiary

hearing. Swafford v. State, 679 So.2d 736 (Fla.

1996). To deny M. Bottoson the opportunity to
establish a prima facie case as required by the
appropriate Florida Rule of Crimnal Procedure is a
deni al of due process.

Furthernore, as M. Bottoson is presently schedul ed
to be executed on February 5, 2002 at 6:00 PM the
trial court’s denial of the request for a transport

order will cause “irreparable injury for which



appellate review will be inadequate.” Trepal v.

State, 754 So.2d 702, 707 (Fla. 2000).
VWHEREFORE, the Petitioner respectfully requests that this
Court issue this wit directing that the Order to Transport
t he Defendant be issued and that a stay of the proceedi ngs and
t he execution be entered pending the resolution of this

petition and all relief requested herein.

CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that the foregoing has been furnished by
US Mil, first-class, prepaid/facsimle transm ssion/federa
express/ hand delivery to all counsel of record, on this 9th
day of January, 2002.

Peter J. Cannon
Fl orida Bar No. 0109710
Assi st ant CCRC

Eli zabeth A. WIIlians
Fl ori da Bar No. 0967350
Staff Attorney

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE
3801 Corporex Park Drive, Suite
210
Tanpa, Florida 33619
813- 740- 3544
Counsel for M. Bottoson



Copi es furnished to:

Honor abl e Ant hony H. Johnson
Circuit Court Judge

425 North Orange Avenue Rn¥#1110
Ol ando, FL 32801

Kenneth S. Nunnell ey and Judy Tayl or Rush
Assi stant Attorney General

O fice of the Attorney Genera

444 Seabr eeze Boul evard, Fifth Floor

Dayt ona Beach, FL 32118-3951

Chris A. Lerner

Assi stant State Attorney
Office of the State Attorney
P. O. Box 1673

415 North Orange Avenue

Ol ando, FL 32802-0613

Li nroy Bottoson, DOC#078079
Fl orida State Prison

P.O. Box 181, Hwy 16 West
Starke, FL 32091-0747

Conmi ssi on on Capital Cases
ATTN: Mary Jean

402 S. Monroe Street

Tal | ahassee, FL 32399-1300

Susan Schwart z

Assi st ant General Counsel

Fl ori da Departnment of Corrections
2601 Bl air Stone Road

Tal | ahassee, FL 32399- 2500

The Honor abl e Thomas D. Hal l

Cl erk, Suprene Court of Florida
Suprenme Court Buil ding

ATTN: Tanya Carr ol

500 South Duval Street

Tal | ahassee, FL 32399-1927



CERTI FI CATE OF COMPLI ANCE

| hereby certify that a true copy of the foregoing was
generated in Courier New, 12 point font, pursuant to Fla. R

App. 9. 210.

Peter J. Cannon
Fl orida Bar No. 0109710
Assi st ant CCRC

El i zabeth AL WIIlians

Fl ori da Bar No. 0967350

Staff Attorney

CAPI TAL COLLATERAL REGH ONAL
COUNSEL- M DDLE REGI ON

3801 Corporex Park Drive

Suite 210

Tanmpa, Florida 33619

(813) 740-3544

Counsel for M. Bottoson



