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CLAI M 1]
THE COURT'S DECI SION TO AFFI RM THE
SENTENCE OF DEATH MUST BE REVI SI TED I N
LI GHT OF APPRENDI V. NEW JERSEY.

A. Florida's capital sentencing scheme is unconstitutional
under Ring v. Arizona

Subsequent to M. Allen’s filing of the instant petition, and
bef ore Respondent filed its response, the Untied States Suprene Court

issued its opinion in Ring v. Arizona, 122 S.Ct. 2428 (2002). Ring

hel d unconstitutional a capital sentencing schenme that makes i nposing
a death sentence contingent upon the finding of aggravating

circunmst ances and that assigns responsibility for finding those
circunmstances to the judge. The United States Suprene Court based
its holding and analysis in Ring on its earlier decision in Apprendi
v. New Jersey, 530 U S. 466 (2000), which held that “[i]t is

unconstitutional for a legislature to renove fromthe jury the
assessnent of facts that increase the prescribed range of penalties
to which a crim nal defendant is exposed.” |d. at 490 (quoting Jones

v. United States, 526 U S. 227, 252-253 (1999) (Stevens, J.,

concurring)). Capital sentencing schenmes such as Florida' s and
Arizona's violate the notice and jury trial rights guaranteed by the
Si xth and Fourteenth Amendnents because they do not allow the jury to
reach a verdict with respect to an “aggravating fact [that] is an
el ement of the aggravated crine” punishable by death. Ring, 122
S.Ct. at 2441 (quoting Apprendi, 530 U. S. at 501 (Thomas., J.,
concurring)).

Applying the Apprendi test in Ring, the Court said "[t]he

di spositive question...."'is not one of formbut of effect.'" Ring,



122 S. Ct. at 2439 (quoting Apprendi, 530 U.S. at 494). The question
is not whether death is an authorized punishnent in first-degree

nmur der cases, but whether the “facts increasing punishnment beyond the
maxi mum aut hori zed by a guilty verdict standing alone,” Ring at 2441,
are found by the judge or jury. “If a state nmakes an increase in a
def endant’ s aut hori zed puni shnment contingent on the finding of a
fact, that fact . . . nust be found by a jury beyond a reasonable
doubt.” Ring at 2439. “All the facts which nust exist in order to
subj ect the defendant to a legally prescribed puni shnent nust be
found by the jury.” Ring at 2440 (quoting Apprendi, 530 U. S. at 499
(Scalia, J., concurring)).

The Court in Ring held that Arizona’s sentencing statute coul d
not survive Apprendi because “[a] defendant convicted of first-degree
murder in Arizona cannot receive a death sentence unless a judge
makes the factual determ nation that a statutory aggravating factor
exists. Wthout that critical finding, the maxi mum sentence to which
t he defendant is exposed is life inprisonnent, and not the death
penalty.” Ring at 2436 (internal quotation marks and citations

omtted). 1In so holding, the Court overruled Walton v. Arizona, 497

U.S. 639 (1990), “to the extent that it allows a sentencing judge
sitting without a jury, to find an aggravating circunstance necessary

for inmposition of the death penalty.” Ring at 2443.

B. Applving Ring to Florida's sentenci ng schene

The Florida Supreme Court previously held that “[b]ecause
Apprendi did not overrule Walton, the basic schene in Florida is not
overruled either.” MIls v. More, 786 So. 2d 532, 537 (Fla. 2001).




Ri ng overrul ed Walton, and overruled the basic principle of Hldw n

v. Florida, 490 U. S. 638 (1989) (per curiam, which upheld the
capital sentencing schenme in Florida “on grounds that ‘the Sixth
Amendnment does not require that the specific findings authorizing

i mposition of the sentence of death be made by the jury.” Ring at
2437 (quoting Walton, 497 U.S. at 648, in turn quoting Hildw n, 490
U.S. at 640-641). Ring underm nes the Florida Supreme Court’s
decision in MIls by recognizing (a) that Apprendi applies to capital
sentenci ng schenmes, Ring at 2432 (“Capital defendants, no | ess than
non-capi tal defendants...are entitled to a jury determ nation of any
fact on which the legislature conditions an increase in their maxi mum
puni shment”); I|d. at 2443; (b) that States may not avoid the Sixth
Amendnent requirements of Apprendi by sinply “specif[ying] ‘death or
life inprisonnent’ as the only sentencing options,” Ring at 2440; and
(c) that the relevant and dispositive question is whether under state
| aw death is “authorized by a guilty verdict standing al one,” Ring at
2441.

Florida s capital sentencing statute, |ike the Arizona statute
struck down in Ring, makes inposing the death penalty conti ngent on
the factual findings of the judge, not the jury. Section 775.082,
Fla. Stat. (1991) of the Florida Statutes provides that a person
convicted of first-degree murder nmust be sentenced to life in prison
“unl ess the proceeding held to determ ne sentence according to the
procedure set fort in Sec. 921.141 result in findings by the court
t hat such person shall be punished by death, and in the latter event

such person shall be punished by death.” (enphasis added). For
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nearly 30 years, the Florida Supreme Court has held that sections
775.082 and 921. 141 do not allow inposing a death sentence upon a
jury’s verdict of guilt, but only upon a finding of sufficient

aggravating circunstances. See State v. Dixon, 283 So. 2d 1, 7

(Fla.1973) (*“question of punishnment is reserved for a post-conviction
hearing”).

The “explicitly cross reference[d]...statutory provision
requiring the finding of an aggravating circunstance before
i nposition of the death penalty,” Ring at 2440, requires the judge -
after the jury has been discharged and “[n]otw t hstanding the
recomendation of a majority of the jury” - to make three factual
determ nations. Fla. Stat. sec. 921.141 (3). Section 921.141 (3)
provides that “if the court inposes a sentence of death, it shall set
forth in witing its findings upon which the sentence of death is
based as to the facts.” Id. First, the trial judge nmust find the
exi stence of at |east one aggravating circunmstance. |d. Second, the
judge nust find that “sufficient aggravating circunstances exist” to
justify inposition of the death penalty.! Id. Third, the judge nust
find in witing that “there are insufficient mtigating circumstances

to outweigh the aggravating circunmstances.” |1d. “lf the court does

not make the findings requiring the death sentence, the court shal
i npose sentence of life inprisonment in accordance with sec.

775.082.” 1d. (enphasis added). Because Florida s death penalty

The jurors need only find sufficient aggravating
circunstances to “recommend” an “advi sory sentence” of death.
Fla. Stat. sec. 921.141 (2).



statute makes inposing a death sentence contingent upon findings of
“sufficient aggravating circunstances,” and “insufficient mtigating
circunstances,” and gives sole responsibility for those findings to
the judge, the statute violates the Sixth Amendnent.

Respondent argues that “death was the maxi num sentence that
coul d be inposed on Defendant by virtue of his conviction of the
of fense of first degree nurder”. Response at 13-14. But the Attorney
CGeneral of Arizona said exactly the sanme thing about the Arizona
statute invalidated in Ring. The United States Suprenme Court
squarely rejected that argunment. See Ring, 122 S.Ct. at 2440-2441.

From t he standpoint “not of form but of effect,” there is no
rational way to distinguish either Florida s statutory structure or
its actual functioning fromArizona's. See id. Ildentically to Ariz.
Rev. Stat. Ann. § 13-1105(C) and even nore explicitly, if possible,
Florida Statute section 775.082 “cross-references the statutory

provi sion” of Florida Statute section 921.141, requiring additional
findings by a judge, not by a jury as the precondition for inposition

of the death penalty (Ring, 122 S. Ct. at 2440). See 8 775.082, Fla.

Stat. (1993).

C. The Role of the Jury in Florida's Capital Sentencing
Schene Neither Satisfies the Sixth Anendnent nor Renders
Harm ess the Failure to Satisfy Apprendi and Ri ng

Florida s death penalty statute differs fromArizona's in that
it provides for the jury to hear evidence and “render an advisory
sentence to the court.” 8§ 921.141 (2), Fla. Stat. (1993). Despite

Respondent’s argunent that the Florida capital sentencing process



“preserves significant jury participation” (Response at 10), a
Florida jury’'s role in the capital sentencing process is in fact

i nsignificant under Apprendi and Ring. First, whether one |ooks to
the plain nmeaning of Florida's death penalty statute, or the Florida
Suprene Court’s cases interpreting it, “under section 921.141, the
jury’s advisory recomendation is not supported by findings of fact,”

Conbs v. State, 525 So. 2d 853, 859 (Fla. 1988)(Shaw, J. concurring),

which is the central requirenment of Ring.

Respondent argues that the Florida capital sentencing process
“preserves significant jury participation” because juries render an
advi sory verdict as to whether the defendant should |ive or die.

This argunent blithely ignores the explicit holding and rational e of
bot h Apprendi and Ring. The unm stakable teaching of those two cases
is that every fact which must be found as the necessary precondition
for enhancing a defendant’s maxi mum possi bl e sentence from
i nprisonment to death is required by the Sixth Amendnent to be found
by a jury in the same way, and for the same reasons, that the Sixth
Amendnent requires a jury to find every fact which is the necessary
precondition for conviction of a crime. To the extent Respondent
asserts that M. Allen argues that Ring requires jury sentencing (see
Response at 6, 8-9), Respondent m srepresents M. Allen’s position.
As Ring puts it in plain English: “Apprendi repeatedly instructs

that the characterization of a fact or circunstances as an
‘element’” [of a crinme] or a ‘sentencing factor’ is not determ native
of the question ‘who decides,’” judge or jury.” Ring, 122 S.Ct. at
2441.



The Florida Suprene Court has rejected the idea that a
def endant convicted of first-degree nurder has the right “to have the
exi stence and validity of aggravating circunstances determ ned as

they were placed before this jury.” Engle v. State, 438 So. 2d 803,

813 (Fla. 1983), explained in Davis v. State, 703 So. 2d 1055, 1061

(Fla. 1997). The statute specifically requires the judge to “set
forth ...findings upon which the sentence of death is based as to the

facts,” but asks the jury generally to “render an advisory
sentence. .. based upon the following matters,” referring to the
sufficiency of the aggravating and mtigating circunstances. 8§
921.141 (2) and (3), Fla. Stat. (1991). Because Florida | aw does not
require that any nunber jurors agree that the State has proven the
exi stence of a given aggravating circunstance before it nmay be deened
“found,” contrary to Respondent’s argunment (Response at 7), it is

i npossible to say that “the jury” found proof beyond a reasonabl e
doubt of a particul ar aggravating circunstance. Thus, “the
sentencing order is ‘a statutorily required personal evaluation by

the trial judge of the aggravating and mtigating factors’ that forns

the basis of a sentence of |life or death.” Mirton v. State, 789 So.

2d 324, 333 (Fla. 2001)(quoting Patton v. State, 784 So. 2d 380 (Fla.

2000) .
As the Supreme Court said in Walton, “[a] Florida trial court
no nmore has the assistance of a jury’' s findings of fact with respect

to sentencing issues than does a trial judge in Arizona.” Walton, 497

U.S. at 648. The Florida Suprenme Court has nade the point even nore

strongly by repeatedly enphasizing that the trial judge’s findings
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must be made i ndependently of the jury’'s recommendati on. See & ossnman

v. State, 525 So. 2d 833, 840 (Fla. 1988)(collecting cases). Because
the judge nmust find that “sufficient aggravating circunmstances exist”
"notwi t hstandi ng the recomendation of a majority of the jury," Fla.
Stat. 921.141(3), the judge may consider and rely on evidence not
submtted to the jury. See Porter v. State, 400 So. 2d 5 (Fla. 1981);

Davis v. State, 703 2d 1055, 1061 (Fla. 1997). This is exactly what

the judge did in M. Allen's case. The judge also is permtted to
consider and rely upon aggravating circunstances that were not

submtted to the jury. Davis, 703 So. 2d at 1061, citing Hoffnman v.

State, 474 So. 2d 1178 (Fla. 1985)(court’s finding of “heinous,
atrocious, or cruel” aggravating circunstance proper though jury was

not instructed on it); Fitzpatrick v. State, 437 So. 2d 1072, 1078

(Fla. 1983)(finding of previous conviction of violent fel ony was
proper even though jury was not instructed on it; Engle, supra, 438
So. 2d at 813.

Because in Florida the jury’'s role is nerely advisory and
contains no findings upon which to judge the proportionality of the
sentence, the Florida Supreme Court has recognized that its review of
a death sentence is based and dependent on the judge’'s witten

findings. See Morton, 789 So. 2d at 333 (“The sentencing order is the

foundation for this Court’s proportionality review, which nmay

ultimately determne if a person lives or dies”); Gossman, 525 So.
2d at 839; Dixon, 283 So. 2d at 8.
Al t hough “[Florida s] enunerated aggravating factors operate as

‘“the functional equivalent of an elenent of a greater offense, and

8



therefore nust be found by a jury like any other elenment of an

of fense, Ring at 2443 (quoting Apprendi, 530 U.S. at 494), Florida

| aw does not require the jury to reach a verdict on any of the

requi red factual determ nations before a death sentence can be

i nposed. Section 921.141(2) does not call for a jury verdict, but
rather an “advisory sentence.” Respondent even admts that “the jury
vote only represents the final jury determ nation as to

appropri ateness of the death sentence in the case, and does not
dictate what the jury found with regard to particul ar aggravati ng
factors.” Response at 12. The Florida Supreme Court has made it
clear that “‘the jury s sentencing recommendation in a capital case
is only advisory. The trial court is to conduct its own wei ghi ng of
t he aggravating and mtigating circunstances....’” Conbs, 525 So. 2d

at 858 (quoting Spaziano v. Florida, 468 U S. 447, 451 (enphasis

original in Conbs). “The trial judge...is not bound by the jury’s
recommendation, and is given final authority to determ ne the
appropriate sentence.” Engle, 438 So. 2d at 813. It is reversible
error for a trial judge to consider herself bound to followa jury’'s

recommendati on and thus “not nake an i ndependent ruling whether the

deat h sentence should be inposed.” Ross v. State, 386 So. 2d 1191,

1198 (Fla. 1980).

Florida law only requires the judge to consider “the
recommendation of a majority of the jury.” Fla. Stat. sec. 921.141
(3). In contrast, “[n]o verdict may be rendered unless all of the
trial jurors concur init.” Fla. R Crim P. 3.440. Neither the

sentencing statute, the Florida Suprenme Court cases, nor the jury

9



instructions in M. Allen's case required that all jurors concur in
finding any particul ar aggravating circunstances, or “[w] hether
sufficient aggravating circunstances exist,” or “[w] hether sufficient
aggravating circunstances exi st which outweigh the aggravating
circunstances.” Fla. Stat. sec. 921.141(2).

Because Florida | aw does not require all twelve jurors to agree
that the State has proved an aggravating circunstance beyond a
reasonabl e doubt, or to agree on the sanme aggravating circunmstances
beyond a reasonabl e doubt, or to agree on the sanme aggravating
ci rcunst ances when advi sing that “sufficient aggravating
circunstances exist” to recommend a death sentence, there is no way
to say that “the jury” rendered a verdict as to an aggravati ng
circunstance or the sufficiency of them As Justice Shaw observed in
Conbs, Florida |aw | eaves these matters to specul ati on. See Conbs,
525 So. 2d at 859 (Shaw, J., concurring).

Mor eover, it would be inperm ssible and unconstitutional to
rely on the jury’s advisory sentence as the basis for the fact
findings required for a death sentence because the statute requires
nmerely a majority vote of the jury to support an advisory sentence.
See id. ("recomendation of a majority of the jury"). |In Harris v.

United States, 122 S.Ct. 2406, 153 L.Ed.2d S473, 2002 U. S. LEXI S 4652

(U.S. June 24, 2002), decided on the sane day as Ring, the United
States Suprene Court held that under the Apprendi test, “those facts
setting the outer limts of a sentence, and of the judicial power to
i npose it, are the elenents of the crine for the purposes of the

constitutional analysis.” Harris, 2002 U S. LEXIS at *41. And in
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Ri ng, the Court held that the aggravating factors enunerated under
Arizona | aw operated as “the functional equivalent of an elenent of a
greater offense” and thus had to be found by a jury. Ring, 122 S.Ct.

2443. Based on the reasoning in Apprendi, Jones and Ring,

aggravating factors are equivalent to elenents of the capital crinme
itself and nust be treated as such.

Perm tting any such findings of the elenments of a capital crinme
by a nmere sinple majority is unconstitutional under the Sixth and
Fourteenth Amendnents. In the sane way that the Constitution
guarantees a |l evel of certainty before a jury can convict a
def endant, it also constrains the nunber of jurors who can render a

guilty verdict. See Apodaca v. Oregon, 406 U.S. 404 (1972). And the

standards for inmposing a death sentence nay be even nore exacting

t han the Apodaca standard (which was not a death case) -- but they
cannot constitutionally be less. Clearly, a nmere nunerical majority,
which is all that is required under Section 921.141(3) for the jury’'s
advi sory sentence, would not satisfy the “substantial majority”

requi renment of Apodaca. See, e.g. Johnson v. Louisiana, 406 U S. 356,

366 (1972)(Blackmun, J., concurring)(a state statute authorizing a 7-
5 verdict would violate Due Process Clause of Fourteenth Amendnent).
In M. Allen's case, the vote on the advisory sentence was 7 to 5.

Even if the Florida Supreme Court were to redefine the jury’'s
role under Florida law, it would not make M. Allen's death sentence
valid. The trial court instructed the jury that it was their "duty
to advise the Court as to what puni shnent should be inposed,"” that

"the final decision . . . is the responsibility of the judge," and

11



that the jury nust "render . . . an advisory sentence" (TRT.

760) (enphasi s added). Were the Florida Supreme Court to now concl ude
that M. Allen's death sentence rests on findings made by the jury
after they were told, and Florida law clearly provided, that a death
sentence would not rest upon their recommendation, it would establish
that M. Allen's death sentence was inposed in violation of Caldwell

V. Mssissippi, 472 U S. 320 (1985).

D. M. Allen's Death Sentence is Invalid Because the
El enents of the O fense Necessary to Establish Capital
Mur der Were Not Charged in the |Indictnent

In Jones v. United States, 526 U. S. 227 (1999), the United

St ates Suprenme Court held that “under the Due Process Clause of the
Fifth Amendnent and the notice and jury guarantees of the Sixth
Amendnent, any fact (other than prior conviction) that increases the
maxi mum penalty for a crinme nust be charged in the indictnment,

submtted to a jury, and proven beyond a reasonabl e doubt.” Jones, at

243, n. 6. Apprendi v. New Jersey, 530 U. S. 466 (1999), held that

t he Fourteenth Amendnent affords citizens the sane protections when
they are prosecuted under state |law. Apprendi, 530 U S. at 475-476.7?
Ring held that a death penalty statute’s “aggravating factors operate
as ‘the functional equivalent of an elenment or a greater offense.’”
Ring at 2443 (quoting Apprendi, 530 U. S. at 494, n. 19).

I n Jones, the Supreme court noted that “[much turns on the

determ nation that a fact is an el enment of an offense, rather than a

The grand jury clause of the Fifth Amendnent has not been
held to apply to the States. Apprendi, 530 U.S. at 477, n. 3.

12



sentencing consideration,” in significant part because “el ements nust

be charged in the indictnment.” Jones, 526 U S. at 232]. On June 28,

2002, after the Court’s decision in R ng, the death sentence inposed
in United States v. Allen, 247 F. 3d 741 (8!" Cir. 2001) was

overturned when the Suprenme Court granted the wit of certiorari,
vacated the judgnent of United States Court of Appeals for the Eighth
Circuit upholding the death sentence, and remanded the case for
reconsideration in light of Ring's holding that aggravating factors
that are prerequisites of a death sentence nust be treated as

el ements of the offense. See Allen v. United States, No. 01-7310,

2002 U. S. LEXIS 4893 (June 28, 2002).

The question in Allen was whether aggravating factors required
for a sentence of death under the Federal Death Penalty Act are
el ements that nust be alleged in the indictment. The Eighth Circuit
rejected Allen's argunment because, in the court's view, aggravating
factors are not elenents of federal capital nurder but rather
“sentencing protections that shield a defendant from autonmatically

receiving the statutorily authorized death sentence.” United States

v. Allen, 247 F. 3d at 7683.

Li ke the Fifth Anmendnment to the United States Constitution,
Article I, section 15 of the Florida Constitution provides that “No
person shall be tried for a capital crinme w thout presentnent or
indictnent by a grand jury.” Like 18 U S.C. sections 3591 and
3592(c), Florida s death penalty statute, Florida Statute sections
775.082 and 921. 141, makes inposing the death penalty contingent upon

t he governnent proving the existence of aggravating circunstances,

13



establishing “sufficient aggravating circunstances” to call for a
death sentence, and that the mitigating circunstances are
insufficient to outweigh the aggravating circunstance. Fla. Stat.

sec. 921.141(3). Florida law clearly requires every “elenent of the
of fense” to be alleged in the information or the indictnment.See State

v. Dye, 346 So. 2d 538 (Fla. 1977); State v. Gray, 435 So. 2d 816,

818 (Fla. 1983); Chicone v. State, 684 So. 2d 736, 744 (Fla. 1996).

It is inmpossible to know whether the grand jury in this case would
have returned an indictnent alleging the presence of aggravating
factors, sufficient aggravating circunstances, and insufficient
mtigating circunstances and thus charging M. Allen with a crine
puni shabl e by deat h.

The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall...be informed of the nature and cause

of the accusation....” A conviction on a charge not nade by the

indictnent is a denial of due process of law. State v. Gray, supra,

citing Thornhill v. Alabama, 310 U. S. 88 (1984), and Dedonge V.

Oregon, 299 U. S. 353 (1937). Because the State did not submt to the
grand jury, and the indictnment did not state the essential elenents
of the aggravated crinme of capital nurder, M. Allen's right under
Article I, section 15 of the Florida Constitution and the Sixth
Amendnent to the federal constitution were violated. By omtting any
reference to the aggravating circunstance that would be relied upon
by the State in seeking a death sentence, the indictnment
prejudicially hindered M. Allen “in the preparation of a defense,”

to a sentence of death. Fla. R Crim P. 3.140(0).
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E. M. Allen's Death Sentence was I nmposed in Violation of
the Due Process Clause of the Fifth Anendnent and the Jury
Trial Right Guaranteed by the Sixth Amendnment Because he
was Required to Prove the Non-Exi stence of an El enent
Necessary to Make himEligible for the Death Penalty

Under Florida |law, a death sentence may not be inposed unless
the judge finds the fact that “sufficient aggravating circunstances”
exist to justify inposing the death penalty. Fla. Stat. sect.

921. 141(3). Because inposing a death sentence is contingent on this
fact being found, and the maxi num sentence that could be inposed in

t he absence of that finding is |life in prison, the Sixth Anendnent
required that the State bear the burden of proving it beyond a
reasonabl e doubt. Ring at 2432. (“Capital defendants ...are entitled
to a jury determ nation of any fact on the | egislature conditions an
increase in their maxi mum puni shment.”) Nevertheless, Florida juries,
like that of M. Allen's jury, are routinely instructed, “Should you
find sufficient aggravating circunstances do exist, it will then be
your duty to determ ne whether mitigating circunstances do exist that
out wei gh the aggravating circunstances.” (TRT. 765-66).

The Due Process clause of the Fourteenth Anmendnent requires the
State to prove beyond a reasonabl e doubt every fact necessary to

constitute a crinme. |In re Wnship, 397 U S. 358 (1970). The

exi stence of “sufficient aggravating circunstances” that outweigh the
mtigating circunstances is an essential elenment of death-eligible
first-degree nmurder because it is the sole elenment that distinguishes
it fromthe crime of first-degree nurder, for which life is the only

possi bl e punishment. Fla. Stat. secs., 775.082; 921.141. For that
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reason, Wnship requires the prosecution to prove the existence of

t hat el ement beyond a reasonabl e doubt. The instruction given M.
Allen's jury violated the Due Process Clause of the Fourteenth
Amendnment of the United States Constitution and the Sixth Amendnment’s
right to trial by jury because it relieves the State of its burden to
prove beyond a reasonabl e doubt the elenment that “sufficient
aggravating circunstances” exist that outweigh mtigating
circunstances by shifting the burden of proof to the defendant to
prove that the mtigating circunmstances outwei gh sufficient

aggravating circunstances. Millaney v. WIbur, 421 U S. 684, 698

(1975).

Because M. Allen's jury was never required to find the el ement
of sufficient aggravating circunstances beyond a reasonabl e doubt,
the error here cannot be subjected to a harm ess error anal ysis.

Sullivan v. Louisiana, 508 U S. 275, 279-280 (1993). M. Allen is

entitled to relief.

F. M. Allen's Claimis not procedurally defaulted

Respondent argues that Petitioner's Apprendi-Ring claim

is procedurally defaulted. However, this Court entertained

the identical claimin Bottoson v. State, 813 So. 2d 31, 36

(Fla. 2002) in which Bottoson had filed a habeas corpus

petition after the grant of certiorari but before the nerits

decision in Ring. This is consistent with this Court's
precedent. |In Thonpson v. Dugger, 515 So. 2d 173, 175 (Fla.

1987), the Court held that the United States Suprene Court
decision in Hitchcock v. Dugger, 481 U S. 393 (1987),
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"represent[ed] a sufficient change in the |law that potentially
affect[ed] a class of petitioners . . . to defeat the claim of
procedural default." _Apprendi and Ring cannot conceivably be
regarded as | ess drastic, fundanental, or sweeping changes of

| aw than Hitchcock. Manifestly, there has been no such
defaul t.

G. Ring must be retroactively applied

Alternatively, Respondent next argues that this Ring is

not retroactive. The issue is whether the Apprendi -Ring rule

is retroactive according to the criteria in Wtt v. State, 387

So. 2d 922 (Fla. 1980). Under Wtt, a change in | aw supports
postconviction relief in a capital case when “the change: (a)
emanates fromthis Court or the United States Suprene Court,
(b) is constitutional in nature, and (c) constitutes a

devel opnent of fundanmental significance.” Wtt at 931. The
first two criteria are obviously nmet here; the third presents
the crucial inquiry. In elaborating what “constitutes a

devel opnent of fundanmental significance,” the Wtt opinion
includes in that category “changes of |aw which are of
sufficient magnitude to necessitate retroactive application as

ascertained by the three-fold test of Stovall[v. Denno, 388

U S. 2983 (1967] and Linkletter[v. Walker, 381 U S. 618

(1965)], “adding that “G deon v. Wainwright . . . is the prine
exanpl e of a | aw change included within this category.” Wtt,

387 So. 2d a 929.
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Two considerations call for recognizing that the

Apprendi -Ring rule is precisely such a fundanent al
constitutional change: First, the purpose of the rule is to
change the very identity of the decisionmaker with respect to
critical issues of fact that are decisive of life or death. In
t he nost basic sense, this change renedies a “structural
defect[]in the constitution of the trial nmechanism” Sullivan

v. Louisiana, 508 U S. 275, 281 (1993): it vindicates the jury

guarantee . . . [as] a ‘basic protectio[n]’ whose precise

ef fects are unneasurable, but w thout which a crimnal trial
cannot reliably serve its function.” Id. The constitutionally
requisite tribunal was sinmply not all there; and such a

radi cal defect necessarily “cast[s] serious doubt on the
veracity or integrity of the . . . trial proceeding.” Wtt,
387 So. 2d at 929.

Second, “the jury trial provisions in the Federal and
state Constitutions reflect a fundanental decision about the
exercise of official power - a reluctance to entrust plenary
powers over the life and liberty of the citizen to one judge
or to a group of judges. Fear of unchecked power . . . found
expression . . . in this insistence upon community
participation in the determ nation of guilt or innocence,”

Duncan v. Louisiana, 391 U. S. 145, 156 (1968) - i ncluding,

under Apprendi and Ring, guilt or innocence of the factual

accusations “necessary for inposition of the death penalty,”
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Ring, 122 S.Ct. at 2443; and see Apprendi, 530 U. S. at 494-95.
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CONCLUSI ON

For the reasons set forth above, M. Allen respectfully
requests this Court to vacate his sentence of death and order
the | ower court to inpose a life sentence. In the alternative,
M. Allen requests this Court to remand for a new sentencing
pr oceedi ng.
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