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I N THE SUPREME COURT OF FLORI DA

LI NROY BOTTOSON,
Petiti oner,
VS. CASE NO. SC02- 1455

M CHAEL MOORE,
Secretary, Florida
Department of Corrections

Respondent .
/

RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS AND
APPLI CATI ON FOR STAY OF EXECUTI ON

COVES NOW the Respondent, and files this response to
Petitioner Bottoson's Petition for Wit of Habeas Corpus and
Application for Stay of Execution. Petitioner Bottoson is an
inmate i n custody under a sentence of death, currently schedul ed
to be executed on July 8, 2002. The state and federal courts

have previously denied his appeals. See Bottoson v. State, 443
So. 2d 962, 964 (Fla. 1983), cert. denied, 469 U S. 873 (1984);
Bottoson v. State, 674 So. 2d 621 (Fla. 1996), cert. denied, 519
U.S. 967 (1996); Bottoson v. Singletary, 685 So. 2d 1302, 1304
(Fla. 1997); Bottoson v. Mdore, 234 F. 3d 526, 530 (11t" Cir.
2000); Bottoson v. Moore, 251 F. 3d 165 (11t" Cir. 2001), cert.

denied, 122 S. Ct. 357 (2001); Bottoson v. State, 805 So. 2d 804



(Fla. 2002); Bottoson v. Moore, 814 So. 2d 437 (Fla. 2002);
Bottoson v. State, 813 So. 2d 31 (Fla. 2002), cert. denied, 2002

WL 205397 (June 28, 2002). The Respondent respectfully submts
that Bottoson’s request for a stay of execution should be

deni ed, as no stay is warranted in this case.
PROCEDURAL HI STORY
In this Court’s January 31, 2002, opinion, this Court
sunmari zed the background of this case in the follow ng way:

The facts of this case are set forth in our initial
opinion on direct appeal, wherein we affirnmed
Bottoson's first-degree nmurder conviction and death
sentence. See Bottoson v. State, 443 So. 2d 962,
963-64 (Fla. 1983), cert. denied, 469 U.S. 873, 105
S.Ct. 223, 83 L.Ed.2d 153 (1984). Bottoson filed his
initial rule 3.850 motion for postconviction relief in
1985. Subsequently, a death warrant was issued while
postconviction proceedings were still pending. The
trial court entered an order granting an indefinite
stay of execution, and Bottoson subsequently filed
several anmendnents to his 3.850 notion. On Novenber
14, 1991, the trial court held an evidentiary hearing
and thereafter denied the motion. This Court affirmed
the trial court's denial of postconviction relief, and
denied rehearing on May 9, 1996. See Bottoson V.
State, 674 So. 2d 621 (Fla. 1996), cert. denied, 519
Uus. 967, 117 S.Ct. 393, 136 L.Ed.2d 309 (1996).
Bottoson also filed a petition for wit of habeas
corpus, which this Court denied on January 9, 1997.
See Bottoson v. Singletary, 685 So.2d 1302 (Fla.1997).

On June 2, 1998, Bottoson sought habeas corpus relief
in the United States District Court for the Mddle
District of Fl ori da, which was denied in an
unpubl i shed opi ni on, and the El eventh Circuit affirnmed
t he denial. See Bottoson v. More, 234 F.3d 526 (11lth
Cir. 2000), cert. denied, --- US ----, 122 S. Ct.
357, 151 L.Ed.2d 270 (2001). The Eleventh Circuit
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deni ed Bottoson's notion for rehearing on February 28,
2001. See Bottoson v. More, 251 F.3d 165 (11th
Cir.2001).

DEATH WARRANT PROCEEDI NGS

On Novenber 19, 2001, the Governor issued a second
death warrant, and Bottoson's execution was set for
February 5, 2002, at 6 p.m On January 11, 2002,
Bottoson filed a successive postconviction notion,
entitled a "Motion to Vacate Judgenent and Sentence,
and Request for Evidentiary Hearing and Stay of
Execution.” The trial court held a prelimnary Huff
[footnote om tted] hearing on January 15, 2002. On the
sane day the trial court entered an order granting an
evidentiary hearing only on the issue of Bottoson's
claim that he should not be executed because he is
mentally retarded. On January 17, the trial court held
the evidentiary hearing and on January 18, the trial
court entered an order denying all clains.

Bottoson v. State, 813 So. 2d 31 (Fla. 2002). The United States
Suprenme Court issued a stay of Bottoson’s execution on February
5, 2002. That stay was lifted on June 28, 2002, and, on July 1,
2002, Bottoson’s execution was rescheduled for July 8, 2002.
Fol | owi ng t he schedul i ng of his execution for July 8, 2002,
Bottoson informed the Circuit Court of Orange County, Florida,
that he would file a Florida Rule of Crimnal Procedure 3.850
motion no later than noon on July 4, 2002. The Circuit Court
schedul ed a Huff hearing for 10:00 AM on July 5, 2002. Shortly
bef ore noon on July 4, 2002, Bottoson informed the Circuit Court
that he would not be filing a Rule 3.850 notion. The Circuit

Court issued an order allow ng Bottoson until 4:30 PMon July 4,



2002, to file any pleadings in that Court, after which time no
such filings woul d be al | owed absent extraordi nary
circunmst ances. No pleadings were filed, and the Circuit Court
i ssued an order cancelling the hearing.!?
THE RING V. ARIZONA CLAI M

Bottoson alleges that the United States Suprene Court’s
recent decision in Ring v. Arizona, 2002 W 1357257 (June 24,
2002), denpnstrates that Florida’s death penalty schene is
unconstitutional, and conpels the granting of a stay of
execution. In Ring, the United States Suprenme Court expressly
overruled its prior decision in Walton v. Arizona, 497 U S. 639
(1990), and held that Arizona s death penalty statute violated
the Sixth Amendnent right to a jury trial “to the extent that it
all ows a sentencing judge, sitting without a jury, to find an
aggravating circunstance necessary for inposition of the death
penalty.” Ring is very narrow and limted in scope, and it has
no i mpact on the sentence inposed in this case for the reasons
set out bel ow.

THE “RI NG CLAIM IS PROCEDURALLY BARRED
Bottoson’s reliance on Ring to support a claimd Sixth

Amendnent violation in his case is procedurally barred. Although

1Copi es of these orders have been |odged with this Court
previ ously.



Ri ng was recently decided, the issue addressed in Ring is by no
means new or novel -- that claim or a variation of it, has been
known since before the United States Suprenme Court’s 1976
decision in Proffitt v. Florida, 428 U S. 242, 252 (1976)
(holding that the Constitution does not require jury
sentencing). The basis for a claimthat the sentence inposed in
this case violated Bottoson’s right to a jury trial has been
avail abl e since Bottoson was sentenced to death, but was never
asserted as a basis for relief until after the signing of his
warrant in 2001. Since Bottoson did not offer this claimin a
timely manner, it is now barred. This Court should deny relief
on that basis.

Mor eover, the Ring decision is not subject to retroactive
application under the principles of Wtt v. State, 387 So. 2d
922, 929-30 (Fla. 1980). Under the Wtt rationale, Ring is not
retroactively applicable unless it is a decision of fundanental
significance, which so drastically alters the underpinnings of
Bottoson’s death sentence that “obvious injustice” exists. New
v. State, 807 So. 2d 52 (Fla. 2001), cert. denied, 2002 W
496487 (June 24, 2002). In determ ni ng whet her this standard has
been net, this Court nust consider three factors: the purpose
served by the new case; the extent of reliance on the old |aw,
and the effect on the adm nistration of justice fromretroactive
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application. Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001).
Application of these factors to Ring, which did not directly or
indirectly address Florida |aw, offers no basis for
consideration of Ring in this case. Bol ender v. Dugger, 564 So.
2d 1057, 1059 (Fla. 1990) (“Maynard v. Cartwight, 486 U. S. 356,
108 S.Ct. 1853, 100 L. Ed.2d 372 (1988), and Adanson v. Ricketts,

865 F.2d 1011 (9th Cir. 1988), had not been decided at the tine

of direct appeal and are not such changes in the | aw under Wtt
v. State, 387 So. 2d 922 (Fla.), cert. denied, 449 U S. 1067,

101 S.Ct. 796, 66 L.Ed.2d 612 (1980), that the procedural bar



should be lifted.”).?
In his petition, Bottoson relies on citations to the am cus

brief and the transcript of the Ring oral argunent in an effort

to push Florida's sentencing statute under the Ring unbrella.

°The United States Suprenme Court recently held that an
Apprendi claimis not plain error. United States v. Cotton, 122
S.Ct. 1781 (May 20, 2002)(holding an indictment’s failure to
include the quantity of drugs was an Apprendi error but it did
not seriously affect fairness, integrity, or public reputation
of judicial proceedings, and thus did not rise to |level of plain
error). If an error is not plain error cognizable on direct
appeal, it is not of sufficient magnitude to be a candidate for
retroactive application in collateral proceedings. United States
v. Sanders, 247 F.3d 139, 150, 151 (4th Cir. 2002) (enphasi zi ng
that finding sonething to be a structural error would seemto be
a necessary predicate for a newrule to apply retroactively and
t herefore, concluding that Apprendi is not retroactive). Every
Federal Circuit that has addressed the issue had found that
Apprendi is not retroactive. United States v. Sanders, 247 F. 3d
139 (4th Cir. 2001); Curtis v. United States, 2002 W. 1332817
(7th Cr. June 19, 2002)(holding Apprendi is not retroactive
because it is not a substantive change in the law, rather, it
“i's about nothing but procedure” and it is not so fundanenta
because it is not even applied in direct appeal wthout
preservation relying on United States v. Cotton, 122 S.Ct. 1781
(May 20, 2002)); United States v. Moss, 252 F.3d 993 (8th Cir
2001); Jones v. Smth, 231 F.3d 1227 (9th Cir. 2001); United
States v. Sanchez-Cervantes, 282 F.3d 664, 668 (9th Cir. 2002);
McCoy v. United States, 266 F.3d 1245 (11th Cir. 2001). The one
State Supreme Court that has addressed the retroactivity of
Apprendi has, |ikew se, determ ned that the decision is not
retroactive. Wiisler v. State, 36 P.3d 290 (Kan. 2001).
Moreover, the United States Supreme Court has previously held
that a violation of the right to a jury trial 1is not
retroactive. DeStefano v. Wods, 392 U. S. 631, 88 S.Ct. 2093, 20
L. Ed. 2d 1308 (1968) (refusing to apply the right to a jury trial
retroactively because there were no serious doubts about the
fairness or the reliability of the factfinding process being
done by the judge rather than the jury).
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The fact that the question accepted for review in Ring
potentially had far-reaching i nplications does not nean that the
opinion that was ultimately 1issued neets the fundanmental
significance standard of Wtt. Bottoson is bound by the witten
opi nion, and, for the reasons set out herein, Ring has little or
no i mpact on Florida s capital sentencing structure. Ring does
not denonstrate that an “obvious injustice” occurred in this
case.

Finally, the claim contained in Bottoson's petition is
procedurally barred because it has already been considered and
rejected by this Court. Because that is so, Bottoson is not
entitled to have this claimconsidered yet again in a successive
habeas corpus petition. King v. State, 808 So. 2d 1237, 1246
(Fla. 2002), cert. denied, 2002 W. 87064 (June 28, 2002); Porter
v. State, 653 So. 2d 374, 380 (Fla. 1995); Johnson .
Singletary, 647 So. 2d 106, 109 (Fla. 1994) ("Successive habeas
corpus petitions seeking the sane relief are not permtted nor
can new clains be raised in a second petition when the
circunst ances upon which they are based were known or should
have been known at the tinme the prior petition was filed.");
Francis v. Barton, 581 So. 2d 583, 584 (Fla. 1991) (“Habeas

corpus is not to be used to relitigate issues considered in



prior proceedings.”); Card v. Dugger, 512 So. 2d 829 (
(same); Francois v. Wainwright, 470 So. 2d 685, 686 (

(“I'n collateral proceedi ngs by habeas corpus,

post-conviction proceedings under Florida Rule of

Fla. 1987)
Fla. 1985)
as in

Crim nal

Procedure 3.850, successive petitions for the sanme relief are

not cogni zable and may be summarily denied.”).

In denying relief on this claim, this Court stated:

In Bottoson's third and final habeas claim he al
that the U S. Suprenme Court's holding in Appren
New Jersey, 530 U S. 466, 120 S.Ct. 2348, 147 L.
435 (2000), applies to Florida's capital sente
statute. We have consistently rejected simlar c
and have decided this issue adversely to Botto
position. See King v. State, 27 Fla. L. Wekly
808 So. 2d 1237, 2002 W. 54414 (Fla. Jan. 16, 2
stay granted, --- US ----, 122 S.C. 932,
L. Ed.2d 894 (2002); MIls v. Mwore, 786 So. 2d
536-537 (Fla. 2001), cert. denied, 532 U. S. 1015

| eges
di v.
Ed. 2d
nci ng
| ai s
son's
S65,
002),
151
532,
, 121

S.Ct. 1752, 149 L.Ed.2d 673 (2001); see also Brown v.

Moore, 800 So. 2d 223 (Fla. 2001) (rejecting c
that aggravating circunmstances are required t
charged in indictnment, submtted to jury during
phase, and found by unanimous jury verdict); M

| ai ms
o be
gui |t
nn v.

Moore, 794 So. 2d 595, 599 (Fla. 2001). Thus, we
conclude that Bottoson is not entitled to relief on

this claim

Al t hough we recognize that the United States Su
Court recently granted certiorari review in Sta
Ring, 200 Ariz. 267, 25 P.3d 1139 (2001),

preme
te v.
cert.

granted, --- U S ----, 122 S.Ct. 865, 151 L.Ed.2d 738
(2002), we decline to grant a stay of execution or
other relief, in accordance with our precedent on this

i ssue in King.

Bottoson v. State, 813 So. 2d 31 (Fla. 2002).

Bottoson’ s



petition for wit of habeas corpus is successive, and should be
denied on that basis, in addition to the other, independently
adequate, grounds for the denial of relief.

RING I'S NOT APPLI CABLE TO FLORI DA
CAPI TAL SENTENCI NG

Even if Bottoson's argunent is considered, he has not

denonstrated that he is entitled to any relief. Ring does not

require jury sentencing in capital cases, and expressly rejected
any suggestion to the contrary:

Ring’s claimis tightly delineated: He contends only
t hat the Sixth Amendnent required jury findings onthe
aggravating circunstances asserted against him No
aggravating circunstances related to past convictions
in his case; Ring therefore does not challenge
Al mendarez-Torres v. United States, 523 U S 224
(1998), which held that the fact of prior conviction
may be found by the judge even if it increases the
statutory maxi mum sentence. He makes no Sixth
Amendnment claim with respect to mtigating
circunstances. See Apprendi v. New Jersey, 530 U S
466, 490-91, n. 16 (2000) (noting “the distinction the
Court has often recognized between facts in
aggravation of punishnment and facts in mtigation”
(citation omtted)). Nor does he argue that the Sixth
Amendnent required the jury to nmake the ultimte
det erm nati on whether to i npose the death penalty. See
Proffitt v. Florida, 428 U.S. 242, 252 (1976)
(plurality opinion) (“[I]t has never [been] suggested
that jury sentencing is constitutionally required.”)
he does not question the Arizona Suprene Court’s
authority to reweigh the aggravating and mtigating
circunstances after that court struck one aggravator.
See Clenons v. M ssissippi, 494 U. S. 738, 745 (1990).
Finally, Ri ng does not contend that his indictnment was
constitutionally defective. See Apprendi, 530 U. S., at
477, n. 3 (Fourteenth Anmendnment “has not ... been
construed to include the Fifth Amendnent right to

10



‘“presentment or indictnent of a Grand Jury’”).
Ring v. Arizona, supra, at n. 4. Ring does not involve the
jury’s role in inposing sentence -- it involves only the
requirenment that the jury find the defendant death-eligible.
Even in the wake of Ring, a jury only has to nake a finding of
one aggravator and then the judge my nmake the remaining
findings. Ringis |limted to the finding of an aggravator, not
addi ti onal aggravators, mtigation, or weighing. Ring, supra,
(“What today’'s decision says is that the jury must find the
exi stence of the fact that an aggravating factor existed.”)
(Scalia, J., concurring). Constitutionally, to be eligible for
the death penalty, all the sentencer nmust find is one
“narrower,” i.e., one aggravator, at either the guilt or penalty
phase. Tuilaepa v. California, 512 U. S. 967, 972, 114 S.Ct
2630, 2634, 129 L.Ed.2d 750 (1994)(observing "[t]o render a
defendant eligible for the death penalty in a hom cide case, we
have i ndicated that the trier of fact nust convict the defendant
of murder and find one 'aggravating circunstance' (or its
equi val ent) at either the guilt or penalty phase.”). Once a jury
has found one aggravator at the guilt phase, the constitutionis
satisfied, and the judge may do the rest.

Ring did not elimnate the trial judge fromthe sentencing
equation or in any fashion inply that Florida should do so. This

11



is a critical distinction which denonstrates the difference
bet ween what Ring held and what Bottoson would have this Court
read into that decision. The United States Suprene Court studied
Arizona |law and concluded that, because additional findings,
which are made by a judge alone, are required in order for the
death penalty to be inposed, the *“statutory maximni for
practical purposes is life until such tinme as a judge has found
an aggravating circunstance to be present. In other words, under
the Arizona |aw examned in Ring, the jury plays no role in
“narrowi ng” the class of defendants eligible for the death
penalty upon conviction of first degree nmurder. This concl usion
is consistent with the Arizona Suprenme Court’s description of
Arizona law, which recognized the statutory maxi mum sentence
permtted by the jury’'s conviction alone to be life. Ring v.
Ari zona, supra; Ring v. State, 25 P.3d 1139, 1150 (Ariz. 2001).
However, Florida law, as this Court has held, is not Iike
Arizona’'s. MIls v. State, 786 So. 2d 532 (Fla. 2001).

A cl ear understandi ng of what Ring does and does not say is
essential to analyze any possible Ring inplications to Florida's
capital sentencing procedures. Mst significantly, and in the
conponent of that decision that reveals its inapplicability to
Florida, the Ring decision left intact all prior opinions
uphol ding the constitutionality of Florida’s death penalty
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scheme, including Proffitt, supra, Spaziano v. Florida, 468 U S.
447 (1984), and Hildwin v. Florida, 490 U.S. 638 (1989). As this
Court has recognized, “[t]he Suprenme Court has specifically
directed lower courts to ‘leav[e] to this Court the prerogative
of overruling its own decisions.’” Agostini v. Felton, 521 U. S
203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997) (quoting
Rodri guez de Quijas v. Shearson/ Anmeri can Express, Inc., 490 U. S.
477, 484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1989)).” MIlls v.
Moore, 786 So. 2d 532, 537(Fla. 2001).

The United States Suprene Court declined to disturb its
prior decisions upholding the constitutionality of Florida' s
capital sentencing process, and that result is dispositive of
Bottoson’s clainms. Bottoson’s petition goes to great |lengths to
convince this Court that the United States Supreme Court’s
recent denial of certiorari reviewon this issue, after Ri ng was
rel eased, is neaningless. Recognizing that the denial of
certiorari has no precedential value, it is clear under the
ci rcunstances of this case that Bottoson’s Sixth Amendment cl ai m
is without nerit. The Court had every opportunity to directly
address Ring in the context of Florida s capital sentencing
scheme, and expressly declined to do so. Cf. Hodges v. Florida,

506 U. S. 803 (1992), wherein the United States Supreme Court
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vacated this Court’s opinion for further consideration in |ight
of Espinosa v. Florida, 509 U.S. 1079 (1992). This Court has
already correctly decided the issue, and should not disturb
t hose deci sions. On June 28, 2002, the Court remanded four cases
in light of Ring: Harrod v. Arizona, 01-6821; Pandelt v.
Ari zona, 01-7743; Sansing v. Arizona, 01-7837; and Allen v.
United States, 01-7310. None of those remands is surprising
given that three are Arizona cases and the other is a Federa
Court of Appeals decision based on Walton v. Arizona. However,
the Court denied certiorari in seven cases raising the “Ring”
i ssue: Hol |l aday v. Al abama, 00-10728; Mann v. Florida, 01-7092;
King v. Florida, 01-7804; Bottoson v. Florida, 01-8099; Card v.
Fl orida, 01-9152; Hertz v. Florida, 01-9154; and Looney V.
Florida, 01-9932.3% Obviously, if the Court had intended to apply
Ring to Florida capital sentencing, it had every opportunity to
do so. The fact that it did not speaks for itself. By virtue of
the denial of the petition for wit of certiorari, Bottoson’'s
case is final for all purposes. See, e.g., Teague v. Lane, 489

U S. 288 (1989).

SCard, Hertz, and Looney were petitions for wits of
certiorari followng affirmance on direct appeal. The Ring
i ssue was preserved to the extent that the state argued for a

procedural bar, and this Court addressed the nerits of the
cl ai ns.
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Bott oson’ s death sentence was recomended by a vote of 10-2.
To the extent that he clains a death sentence requires juror
unanimty, or the charging of the aggravating factors in the
| ndi ctment, or special jury verdicts, Ring provides no support
for his clainms.% These issues are expressly not addressed in
Ring, and in the absence of any United States Suprenme Court
ruling to the contrary, there is no need to reconsider this
Court’s well established rejection of these clains. Sweet V.
State, 27 Fla. L. Wekly S585 (Fla., June 13, 2002) (noting that
prior decisions on these issues need not be revisited “unless
and until” the United States Suprene Court recedes fromProffitt
v. Florida, 428 U'S. 242 (1976)); Cox v. State, 27 Fla. L.
Weekly S505 at n. 17 (Fla., May 23, 2002) (sanme). Wen the
hyper bol e of Bottoson's argunent is stripped away, Ring affirns
the distinction between “sentencing factors” and “el enents” of
an offense which have | ong been recognized. See Ring at *14;
Harris v. United States, 2002 W. 1357277 (U.S. June 24, 2002).

Whil e Bottoson styles this conmponent of his argunment as
being that Ring requires juror unanimty at the sentence stage,

he tips his hand at page 27 of the petition when he attenpts to

‘Bottoson reads nmore findings into Ring than exist.

Florida s capital sentencing statute has not been di sturbed, and
there is no decision from any court that conpels additional
scrutiny of it. This Court’s prior decision in Bottoson stands.
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argue sentence proportionality in Federal constitutional terms.
Despite the pretensions of the petition, this Court’s
proportionality review is a state law issue that does not
inplicate the Constitution. Pulley v. Harris, 465 U.S. 37, 104
S.C. 871, 79 L.Ed.2d 29 (1984); Bush v. Singletary, 99 F.3d
373, 375 (11th Cir. 1996).

Mor eover, the fact that two jurors did not recomend that
Bottoson be sentenced to death does not nmean, contrary to
Bottoson’s interpretation, that those jurors found that no
aggravat ors existed. Bottoson’s argunent proves too nuch -- he
had previously been convicted of bank robbery (which is clearly
a violent felony), and stipulated that the nurder occurred
during an enunerated felony. Two aggravating circunstances were
t hus proven beyond a reasonabl e doubt. The jury’'s vote reflects
its considered weighing of the aggravating and mtigating
ci rcunst ances, not whether any particular juror rejected sone or
all of the aggravating circunstances. Based upon the plain
| anguage of the statute, the only conclusion that can be drawn
fromthe jury’' s sentencing vote is that two jurors thought that
life was a nore appropriate sentence than deat h.

The Florida capital sentencing statue provides for the
jury’s participation:

(1) Separate proceedings on issue of penalty.--

16



Upon conviction or adjudication of guilt of a
def endant of a capital felony, the court shall conduct
a separate sentencing proceeding to determ ne whet her

t he defendant should be sentenced to death or life
i mprisonment as authorized by & 775.082. The
proceeding shall be conducted by the trial judge

before the trial jury as soon as practicable. If,
t hrough inpossibility or inability, the trial jury is
unable to reconvene for a hearing on the issue of
penalty, having determ ned the guilt of the accused,
the trial judge may sunmmon a special juror or jurors
as provided in chapter 913 to determ ne the issue of
the inposition of the penalty. |If the trial jury has
been waived, or if the defendant pleaded guilty, the
sent enci ng proceedi ng shall be conducted before a jury
i npanel ed for that purpose, unless waived by the
def endant .

(2) Advisory sentence by the jury.-- After hearing
all the evidence, the jury shall deliberate and render
an advisory sentence to the court, based upon the
follow ng matters:

(a) Whether sufficient aggravating circunstances
exi st as enunerated in subsection (5);

(b) Whether sufficient mtigating circunmstances

exi st which outweigh the aggravating circunstances
found to exist; and

(c) Based on these considerations, whether the
def endant should be sentenced to life inmprisonnent or
deat h.
§ 921.141, Florida Statutes.
This statute clearly secures and preserves significant jury
participation in narrowing the class of individuals eligible to

be sentenced to death. The jury’'s role is so vital to the

sentencing process that the jury has been characterized as a

17



“co-sentencer” in Florida. Espinosa v. Florida, 509 U S. 1079
(1992).

Ri ng does not directly or indirectly preclude a judge from
serving in the role of sentencer. There is no | anguage in Ring
whi ch suggests that, once a defendant has been convicted of a
capital offense, a judge may not hear evidence or nmake findings
in addition to any findings a jury may have nade. And, as
Justice Scalia commented, “those States that |eave the ultimte
|ife-or-death decision to the judge my continue to do so.”
Ri ng, supra, (Scalia, J., concurring) (enphasis added). The fact
that Florida provides an additional | evel of judicial
consideration in the capital sentencing process does not render
Fl orida s capital sentencing statute unconstitutional. Bottoson
unfairly criticizes state law for requiring judicial
participation in capital sentencing, but does not identify how
judicial findings after a jury reconmmendation can interfere with
the right to a jury trial. Any suggestion that Ring has renoved
the judge fromthe sentencing process has no factual basis. The
judicial rolein Florida alleviates Ei ghth Anendnent concerns as
well, and in fact provides defendants with another “bite at the
apple” in securing a |life sentence, in addition to enhancing
appel l ate revi ew and provi ding a reasoned basis for this Court’s

proportionality review
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In addition, Ring affirms the distinction between

“sentencing factors” and “el enments” of an offense recogni zed in
prior case law. See Ring at *14; Harris v. United States, 2002
WL 1357277 (U.S. June 24, 2002). Bottoson’s argunent, suggesting
that the jury’s role in Florida s capital sentencing process is
insufficient, inproperly assumes the jury recomrendation itself
to be a jury vote as to the existence of aggravating factors.
However, the jury vote only represents the final jury
determ nation as to the appropri ateness of the death sentence in
t he case, and does not dictate what the jury found with regard
to particular aggravating factors. When the jury recomends
death, it necessarily found an aggravating factor to exist
beyond a reasonabl e doubt and satisfies the Sixth Anendnent as
construed in Ring. To the extent that Ri ng suggests that capital
mur der may have an additional “elenment” that must be found by a
jury to authorize the inposition of the death penalty, that
“el ement” would be the existence of any aggravating factor, and
woul d not be the determnation that the aggravating factors
out wei ghed any mtigating factors established. Bottoson asserts
that the jury nmust determine death to be the appropriate
sentence, but nothing in Ring supports Bottoson's specul ation
that the ultimate sentencing determnation is an additiona

“el ement” which nmust be proven beyond a reasonabl e doubt.
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To the extent that Bottoson clains that Ring requires that
t he aggravating circunmstances be charged in the indictment and
presented to a grand jury, that argunent is based upon an
i nvalid conparison of Federal cases, which have wholly different
procedural requirenments, to Florida’s capital sentencing schene.?®
For example, in United States v. Allen, 247 F.3d 741 , 764 (8th
Cir. 2001), the Court of Appeals based its decision that the
statutory aggravating factors under the Federal Death Penalty
Act do not have to be contained in the indictnment exclusively on
Walton v. Arizona, which, of course, Ring overruled. It is
hardly surprising that the United States Supreme Court remanded
Allen for reconsideration in |ight of Ring.

Moreover, the United States Suprenme Court el aborated on
Apprendi in Harris v. United States, which was rel eased on the
sanme day as Ring. In Harris, the Court described the holding in
Apprendi in the follow ng way:

Apprendi said that any fact extending the defendant's

sentence beyond the maxi mum aut horized by the jury's

verdi ct would have been considered an el ement of an
aggravated crime -- and thus the domain of the jury --

SOF course, the Fifth Amendnment’s grand jury cl ause has not
been extended to the States under the Fourteenth Amendnent. Ring
v. Arizona, supra, at n.4, citing, Apprendi v. New Jersey, 530
U S 466, 477 n.3 (2000); Hurtado v. California, 110 U. S. 516
(1884) (holding that, in capital cases, the States are not
required to obtain a grand jury indictnment). This distinction,
standing alone, is dispositive of the indictnment claim
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by those who framed the Bill of Rights.
Harris v. United States, 2002 W 1357277 (2002). In light of
that plain statenment by the United States Suprenme Court, which
speaks volunes in the interpretation of Ring, there is no basis
for relief of any sort. This Court has clearly held that death
was the maxi num sentence which could be inposed on Bottoson by
virtue of his conviction for the offense of first degree nurder,
and that is the end of the inquiry. Bottoson v. State, 813 So. 2d
31, 36 (Fla. 2002). While Bottoson repeatedly asserts that this
Court was wrong in MIIls v. More, 786 So. 2d, 532 (Fla. 2002),
cert. denied, 121 S.Ct. 1752 (2002), when it held that Apprendi
did not apply to Florida’s capital sentencing procedure, Ring
establishes that this Court was correct -- neither Apprendi nor
Ri ng are sentencing cases; they are cases involving the jury’'s
role in determning the defendant’s gqguilt of a qualifying
of fense which, in the capital case context, would subject the
def endant to the death penalty.?®

This Court has previously recognized that the statutory

maxi mum for first degree nurder is death, and has repeatedly

®Bott oson devotes nmuch energy to arguing that Florida's
aggravating circunstances are “elenents” of the offense of
capital nurder rather than “traditional sentencing factors.”
This argunment highlights why Ring and Apprendi are not about
sentenci ng, but rather speak to the jury's role in convicting
t he defendant for the substantive offense.
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rejected claims simlar to those rai sed herein. Porter v. Mbore,
27 Fla. L. Wekly S606 (Fla., June 20, 2002); Cox v. State, 27
Fla. L. Wekly S505, S511 (Fla. My 23, 2002); Bottoson v.
State, 813 So. 2d 31, 36 (Fla. 2002), cert. deni ed, Case No. 01-
8099 (U.S. June 28, 2002); Hertz v. State, 803 So. 2d 629, 648
(Fla. 2001), cert. denied, Case No. 01-9154 (U.S. June 28,
2002); Looney v. State, 803 So. 2d 656, 675 (Fla. 2001), cert.
deni ed, Case No. 01-9932 (June 28, 2002); Brown v. Moore, 800
So. 2d 223, 224-225 (Fla. 2001); Mann v. Moore, 794 So. 2d 595,
599 (Fla. 2001), cert. denied, Case No. 01-7092 (U.S. June 28,
2002); MIlls v. Moore, 786 So. 2d 532, 536-38 (Fla.), cert.
denied, 532 U. S. 1015 (2001). This interpretation of state |aw
demands respect, and offers a pivotal distinction between
Florida and Arizona. Ring, at *13; Millaney v. WI bur, 421 U S.

684 (1975). However, should there be any question about the
correctness of this <conclusion, Florida juries routinely
“aut horize” the inposition of the death penalty by recomendi ng
that a death sentence be inposed, as in the instant case.

In Florida, any death sentence which was i nposed foll ow ng
a jury recommendati on of death necessarily satisfies the Sixth
Amendnent as construed in Ring -- in such a case, the jury

necessarily (and by definition) found beyond a reasonabl e doubt
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that at |east one aggravating factor existed. Rogers v. State,
783 So. 2d 980, 992-3 (Fla. 2001) (stating that aggravator nust
be proven beyond a reasonable doubt, citing Geralds v. State,
601 So. 2d 1157, 1163 (Fla. 1992)). Since the finding of an
aggravating factor authorizes the inposition of a death sentence
under any interpretation of Ring, and since Bottoson's penalty
phase jury recomended death by a vote of 10-2, the requirenent
that a jury determne the conviction to have been a capita

of fense has been fulfilled. Since Bottoson’s penalty phase jury
recommended death by a vote of 10-2 after weighing the
aggravating and mtigating factors under the statute, there is
no constitutional error.

Bottoson’s death sentence is also supported by a prior
violent felony conviction, which my be a basis to inpose a
sentence higher than authorized by the jury wthout any
additional jury findings. There is no constitutional violation
(nor can there be) because the prior conviction constitutes a
jury finding which the judge may rely wupon to inpose an
aggravat ed sentence. See Al nmendarez-Torrez v. United States, 523
U.S. 224 (1998); Apprendi v. New Jersey, 530 U.S. 466 (2000).
The jury is not required to nmake a determ nation of the prior
viol ent felony aggravator, and that aggravati ng circunstance can

be found by the judge alone. In affirmng Bottoson s death
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sentence, the Florida Supreme Court stated:

As aggravating circunstances, the trial judge found
t hat appellant had previously been convicted of a
crime involving the threat of violence; that the crine
was comm tted during the comm ssion of a felony; that
it was commtted for the purpose of avoiding arrest;
and that it was especially heinous, atrocious, or
cruel. He found no mtigating circunstances.

All of these aggravating circunstances were proven
beyond a reasonabl e doubt. Appellant had previously
been convicted of a bank robbery which inherently
i nvol ves the use or threat of use of violence against
anot her person. See Antone v. State, 382 So. 2d 1205
(Fla.), cert. denied, 449 U. S. 913, 101 S.Ct. 287, 66
L. Ed. 2d 141 (1980). Appellant concedes that the crine
was commtted during the conm ssion of a robbery. That
it was commtted for the purpose of avoiding arrest
was proven by appellant's own statenent to Kuniara
that "dead wi tnesses are the best witnesses.” Finally
that the victim was held captive for at |east three
days before being stabbed about fifteen tinmes and t hen
run over with a car renders this crinme especially,
hei nous, atrocious, or cruel. These aggravating
ci rcunmst ances, considered in |ight of the nonexistence
of any mtigating factors, clearly justified the tri al
court's determnation that a sentence of death is
proper.

Bottoson v. State, 443 So. 2d 962, 966 (Fla. 1983) (enphasis
added). Under any interpretation of the facts, the prior violent
felony conviction and the concession to the presence of the
“during the comm ssion of a felony” aggravating circunstance
obvi ate any possible Sixth Amendnent error -- there is no basis
for any relief. Because of the nature of the aggravating
circunst ances di scussed above, Ring is not inplicated, and there

is no basis for relief.
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On pages 38-41 of the petition, Bottoson argues that the
burden shifted to himto prove that death was not the proper
puni shnent in his case. While Bottoson attenpts to present this
claimin the guise of a Ring-based issue, when stripped of its
pretensions this claim is nothing nmore than a procedurally
barred jury instruction <claim The burden-shifting jury
instruction claimcould have been but was not raised in any of
Bottoson’s prior proceedings, and is procedurally barred at this
| ate date. Denps v. Dugger, 714 So. 2d 365, 367 (Fla. 1998).

Petitioner’s argunment that a unani nous jury recomrendation
is constitutionally required, (Petition at p. 31), has been
repeatedly denied by this Court. See e.g. Looney v. State, 803
So. 2d 656, 674 (Fla. 2001) cert. denied, Looney v. Florida,
2002 W 876178 (June 28, 2002). Florida s death sentencing
statute, 8§ 921.141(3), provides:

Findings in support of sentence of deat h. - -

Not wi t hstandi ng the recomrendation of a majority of

the jury, the court, after weighing the aggravating

and mtigating circunstances, shall enter a sentence

of life inprisonnment or death .

See, Way v. State, 760 So. 2d 903, 924 (Fla. 2000) (Pariente, J.,

concurring)(noting that it is a statute that allows the jury to
recommend the inposition of the death penalty based on a non-

unani nous vote). This Court, prior to Apprendi, has consistently

held that a jury may recomend a death sentence on sinple
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maj ority vote, Thonpson v. State, 648 So. 2d 692,698 (Fla
1994) (hol ding that it is constitutional for a jury to recomend
deat h based on a sinple majority and reaffirm ng Brown v. State,
565 So. 2d 304, 308 (Fla. 1990)); Alvord v. State, 322 So. 2d
533 (Fla. 1975)(holding jury's advisory recommendati on as the
sentence in a capital case need not be unani nous). And, after
Apprendi, this Court has consistently rejected clains that
Apprendi requires an unani nous jury sentencing reconmendation.
Card v. State, 803 So. 2d 613, 628 & n. 13 (Fla. 2001)(rejecting
an argunment that Apprendi requires an unaninous jury verdict
because “this Court consistently had held that a capital jury
may recomend a death sentence by a bare mpjority vote.”); Hertz
v. State, 803 So. 2d 629, 648 (Fla. 2001)(rejecting claimthat,
in light of Apprendi, the trial court erred in denying a notion
to require unanimty in the jury's sentencing recomendation);
Hertz v. State, 803 So. 2d at 636; Brown v. Moore, 800 So.2d 223
(Fla. 2001)(rejecting claimthat aggravating circunstances are
required to be found by unaninmous jury verdict).

Further, the United States Supreme Court has held that a
finding of guilt does not need to be unani mous. Cf. Johnson v.

Loui siana, 406 U S. 356, 92 S.C. 1620, 32 L.Ed.2d 152

(1972) (holding a conviction based on plurality of nine out of
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twel ve jurors did not deprive defendant of due process and did
not deny equal protection); Apodaca v. Oregon, 406 U. S. 404, 92
S.Ct. 1628, 32 L.Ed.2d 184 (1972)(holding a conviction by |ess
t han unani nous jury does not violate right to trial by jury and
explaining that the Sixth Amendnment’s inplicit guarantee of a
unani nous jury verdict is not applicable to the states)’. Nor do
jurors have to agree on the particul ar aggravators just as they
are not required to agree on the particular theory of liability,
Schad v. Arizona, 501 U. S. 624, 631, 111 S.Ct. 2491, 2497, 115
L. Ed. 2d 555 (1991)(plurality opinion)(holding that due process
does not require jurors to unaninmously agree on alternative
theories of crimnal liability but declining to address whet her
the constitution requires a unaninous jury verdict as to guilt
in state capital cases) and; has specifically rejected any
requirenment that mtigating circunstances have to be found
unani mousl y. McKoy V. North  Carolina, 494 U. S. 433
(1990)(allowing a jury to consider only those mtigating

circunst ances found unaninmously inpermssibly limted jurors’

The Court did not set a standard “that a crimnal verdict
must be supported by at |east a ‘substantial majority’ of the
jurors.” (Petition at p. 31). Rather, it stated that with both
a unani nous jury and with a nonunani mous jury “the interest of
the defendant in having the judgment of his peers interposed
bet ween hinself and the officers of the State who prosecute and
judge himis equally well served.” Apodaca v. Oregon, 92 S.Ct.

1628, 1633 (1972).
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consideration of mtigating evidence in violation of the Eighth
Amendnent); MIls v. Maryland, 486 U. S. 367 (1988)(stating that
it would be the *“height of arbitrariness” to require jury
unanimty in finding mtigating circunstances).

Ri ng concerned who was going to determne a fact, i.e. the
judge or the jury, not the required conposition of the jury.
Ri ng i nvol ved what facts a jury nust decide, not the question of
what constitutes a “jury”.

Moreover, Petitioner’s argunent offers no basis for a
finding that the ten jurors who voted for his execution failed
to follow their instructions concerning the need for at |east
one aggravator to have been proven beyond a reasonabl e doubt.
“[T] herefore, as to the [ten] jurors who voted to [execute], the
State satisfied its burden of proving [at | east one aggravator]
beyond any reasonable doubt.” Johnson v. Louisiana, 92 S. Ci.
1620, 1624 (1972).

To the extent that further discussion of the Ring issue is

necessary, this Court again rejected argunents simlar to those
rai sed by Bottoson |ess than two weeks ago in Porter v. Mbore:

In claimthree, Porter argues that his death sentence
is unconstitutional as applied to him in |ight of
Apprendi v. New Jersey, 530 U. S. 466, 120 S.Ct. 2348,
147 L.Ed.2d 435 (2000). Porter contends that under
Florida law, a life sentence is the maxi mum penalty
under section 775.082, Florida Statutes (1985), and
t herefore aggravating circunstances necessary for an
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enhancenment to a death sentence are elenents of the
crime. Mbreover, he contends that Apprendi requires
t hat the aggravating circunstances needed to have been
charged in the indictnent, submtted to the jury, and
individually found by a wunaninous jury verdict.
Contrary to Porter's clains, we have repeatedly held
that the maxi mum penalty under the statute is death
and have rejected the other Apprendi argunents. See
MIls v. More, 786 So. 2d 532, 536-37 (Fla. 2001);
see also Mann, 794 So.2d at 599. Thus, this issue is
meritless. [FN6]

FN6. We are aware that the United States
Supreme Court granted certiorari in State v.
Ri ng, 200 Ariz. 267, 25 P.3d 1139 (Ariz

2001). See Ring v. Arizona, --- US. ----,
122 S. Ct. 865, 151 L.Ed.2d 738 (2002). As we
did in King v. State, 808 So. 2d 1237 (Fl a.
2002), stay granted, --- US ----, 122
S.Ct. 932, 151 L.Ed.2d 894 (2002), however,
we adhere to our precedent in MIIls. See
King, 808 So. 2d 1246.

Porter v. Moore, 27 Fla. L. Wekly S606 (Fla. 2002). (enphasis
added). This Court has correctly, and consistently, decided the
Apprendi /Ring issue, and there is no reason to recede from or
reconsi der that consistent |line of authority. Bottoson is not
entitled to a stay of execution, or any other relief, based upon
this claim?

THE ATKINS V. VIRG NI A CLAIM

Despite this Court’s prior finding that Bottoson is not

81t should be further, and finally, noted that harnl ess
error applies to the principle announced in Ring, so that
decision is plainly not a cataclysm c change in the |law. Ring,
supra, at n. 7; United States v. Cotton, 122 S.Ct. 1781 (2002).
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mentally retarded because his 1Qis 85 (and because he does not
meet the other diagnostic criteria, either), Bottoson argues
that the prior decision of this Court should be reopened based

upon the United States Suprenme Court’s decision in Atkins v.
Virginia, 122 S.Ct 2242 (2002). VWhile it is true, as Bottoson
asserts, that Atkins found execution of nmentally retarded

murderers violative of the Eighth Amendnment, it is also true
that nothing alleged in Bottoson's petition calls the prior
factual determ nations about his nmental state into question

Because that is so, and because there has already been a factual
determ nation that Bottoson is not nentally retarded, there is
no basis for revisiting the prior disposition of the nenta

retardation issue. This claim is procedurally barred. See,
Johnson v. Singletary, 647 So. 2d 106, 109 (Fla. 1994); Francois
v. Wainwight, 470 So. 2d 685, 686 (Fla. 1985).

To the extent that this successive and abusive claim
deserves further response, the Florida Suprenme Court’s January
31, 2002, decision is dispositive:

On appeal, Bottoson first clainms that he is nmentally

retarded and that his execution would violate the

Ei ght h Amendrment. (FN2) After hearing the testinony of

three mental health experts who eval uated Bottoson's

mental condition, the trial court found that Bottoson

was not mentally retarded.

W do not reach the nerits of whether Bottoson's
execution would violate the Eighth Amendnment or
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whet her section 921.137, Florida Statutes (2001),
dealing with the execution of the nentally retarded is
unconstitutional as applied, because we concl ude that
the trial court's finding of no mental retardation is
supported by the record and evi dence presented at the
evidentiary hearing. See Watts v. State, 593 So. 2d
198, 204 (Fla. 1992) (stating that even if the
def endant's prem se was correct that it was cruel and
unusual to execute nmentally retarded persons, he would
not be entitled to its benefits because two out of
three nmental health experts found that he was not
mentally retarded and the defense psychol ogi st found
himto be only mldly retarded); Carter v. State, 576
So. 2d 1291, 1294 (Fla. 1989) (stating that the
evi dence that the defendant was nmentally retarded was
"so mnimal as to render the Penry issue irrelevant").

The trial court determ ned that there was essentially
a three-part test for determ ning nmental retardation
and that Bottoson failed to prove retardati on under
that test. While the trial court found that Bottoson
did not meet the first prong of the test for
eval uating nental retardation based on the fact that
his 1 Q tests consistently indicated that he was not
mentally retarded, the court also evaluated the
evidence as to whether Bottoson had significant
deficiencies in adaptive behavi or, another requirenent
for a finding of retardation. In the order denying
relief, the trial court discussed Dr. Greg Pritchard's
use of the Vineland test to eval uate adaptive behavi or
and noted that the test took into account the fact
that Bottoson was institutionalized. Dr. Pritchard
concluded that Bottoson did not have significant
deficiencies in adaptive behavior. The court stated:
"The court finds Dr. Pritchard's testinony credible
and accepts this explanation." (FN3) Hence, the trial
court found that Bottoson was not nentally retarded
because the evidence denonstrated that he failed to
nmeet two out of the three requirenents of the test for
evaluating nmental retardation. Since the evidence
supports the trial court's findings we find no error
and affirmthis determ nation.

(FN2.) Bottoson points out that the U S.
Suprenme Court has granted certiorari in
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Atkins v. Virginia, 533 U S. 976, 122 S.Ct.
24, 150 L.Ed.2d 805 (2001), to decide
whet her the execution of nentally retarded
i ndividuals convicted of <capital crines
violates the Eighth Anmendnment. In Penry v.
Lynaugh, 492 U.S. 302, 109 S.Ct. 2934, 106
L. Ed.2d 256 (1989), the Court rejected a
simlar claim

(FN3.) The trial court al so pointed out that
Dr. Henry Dee was the only expert to opine
t hat Bottoson was nentally retarded. The
court found Dr. Dee's testinony not credible
because Dr. Dee's opinion was "unacceptably
vague in light of the objective evidence."
We give deference to the trial court's
credibility evaluation of Dr. Pritchard's
and Dr. Dee's opinions. See Porter v. State,
788 So. 2d 917, 923 (Fla. 2001) (giving
deference to the trial court's acceptance of
one nental health expert's opinion over
anot her expert's opinion and stating "[w]e
recognize and honor the trial court's
superior vantage point in assessing the
credibility of wtnesses and in making
findings of fact"). See also Stephens v.
State, 748 So. 2d 1028, 1034-35 (Fla. 1999).

Bottoson v. State, 813 So. 2d 31 (Fla. 2002). This Court has
already ruled directly on this claim and Bottoson does not
suggest that the facts have changed (or that he has obtained
addi tional evidence) in the five nonths that have passed since
t hat decision. Bottoson was not nentally retarded in January,
and does not claimto be nentally retarded now. This claimwas
di sposed of on the nerits in the prior Rule 3.850 proceeding,
and the claimcontained in the nost recent petition is clearly

successive. Bottoson is not entitled to any relief.
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In the petition, Bottoson raises various peripheral clains
whi ch, he says, are based upon Ring and Atkins. First anong
these clainms is the assertion that he is entitled to a jury
determ nation of whether or not he is nentally retarded. This
claim could have been but was not raised in Bottoson' s prior
habeas petition, and is procedurally barred from consideration
in this successive petition.

Alternatively and secondarily, the claim has no nerit.
Nothing in Ring or Atkins supports the conclusion, despite
Bottoson’s assertion, on page 47 of the petition, that a
“factual determnation of nental retardation is no less a
condition for inposition of the death sentence than the
aggravating circunstances in the Ring case.” This argunent is
based upon a strained interpretation of the cases upon which it
is based, and wholly ignores the inescapable fact that the
determ nation of nmental retardation (or its absence) is
analytically no different than a pretrial determ nation of
conpetence to proceed under Florida Rules of Crim nal Procedure
3.210-3.212. The law is well-settled that a determ nation of
conpetence to proceed is made by the trial judge, and i s subject
to review on appeal. See, e.g., Hunter v. State, 660 So. 2d 244
(Fla. 1995). There can be no col orabl e argunent that a def endant

claimng inconpetence is entitled to a jury resolution of the
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i ssue, and, because that is so, there can be no “right” to a
jury’s determ nation of nmental retardation in the context of a
capital trial.® The suggestion that a jury nust decide the issue
of mental retardation is neritless.

Bottoson also clains that no “definition” of nental
retardation is in place in Florida. This argunment is sinmply
incorrect, and, in fact, has already been rejected by this Court
in its January 2002 opinion. Bottoson is not free to obtain
anot her bite at the habeas appl e by successive litigation of the
same claim and this claimis procedurally barred.

Alternatively, this claimlacks merit because the definition
of mental retardation enployed in the prior litigation in this

case is the functional equivalent of the one found in Atkins.

This Court stated:

The trial court determ ned that there was essentially
a three-part test for determ ning nental retardation
and that Bottoson failed to prove retardation under
that test. While the trial court found that Bottoson
did not neet the first prong of the test for
eval uating nental retardation based on the fact that
his I1Q tests consistently indicated that he was not
mentally retarded, the court also evaluated the

°l't is axiomatic that the right not to be tried while
i nconpetent is firmy ingrained in the | aw. See, Dusky v. United
States, 362 U.S. 402 (1960). The principle announced in Atkins
is not superior to Dusky and its progeny, and it makes no sense
to suggest to the contrary. Bottoson is doing nothing nore than
attenmpting to force the square peg of Atkins into the round hol e
of Ring.
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evidence as to whether Bottoson had significant
deficiencies in adaptive behavi or, another requirenent
for a finding of retardation. In the order denying
relief, the trial court discussed Dr. Greg Pritchard's
use of the Vineland test to eval uate adaptive behavi or
and noted that the test took into account the fact
that Bottoson was institutionalized. Dr. Pritchard
concluded that Bottoson did not have significant
deficiencies in adaptive behavior. The court stated:
"The court finds Dr. Pritchard's testinony credible
and accepts this explanation.” [FN3] Hence, the trial
court found that Bottoson was not nentally retarded
because the evidence denonstrated that he failed to
meet two out of the three requirenments of the test for
evaluating nmental retardation. Since the evidence
supports the trial court's findings we find no error
and affirmthis determ nation.

FN3. The trial court also pointed out that
Dr. Henry Dee was the only expert to opine
that Bottoson was nentally retarded. The
court found Dr. Dee's testinony not credible
because Dr. Dee's opinion was "unacceptably
vague in light of the objective evidence."
W give deference to the trial court's
credibility evaluation of Dr. Pritchard's
and Dr. Dee's opinions. See Porter v. State,
788 So. 2d 917, 923 (Fla. 2001) (giving
deference to the trial court's acceptance of
one nental health expert's opinion over
anot her expert's opinion and stating "[w] e
recognize and honor the trial court's
superior vantage point in assessing the
credibility of wtnesses and in making
findings of fact"). See also Stephens v.
State, 748 So. 2d 1028, 1034-35 (Fla. 1999).

Bottoson v. State, 813 So.2d 31, 33-34 (Fla. 2002).%' The

1°This Court will recall the prior testinony, which was
credited by the Court, which was that nmental retardation is
defined as significantly subaverage intellectual functioning on
an individually adm nistered intelligence test, coupled wth
concurrent deficits in adaptive functioning, having its onset
pri or to age 18. (R503-04). “Significantly subaverage
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definition of mental retardation set out in Atkins is the

definition applied in this case, and Bottoson should not be
heard to conpl ai n when the definition contained in the case upon
whi ch he seeks to predicate relief is the one that was applied
to him The United States Suprene Court stated:

FN3. The Anerican Association of Mental Retardation
(AAMR) defines nmental retardation as follows: "Mental
retardation refers to substantial I|imtations in
pr esent functioni ng. It S characterized by
significantly subaverage intellectual functioning,
existing concurrently with related limtations in two
or nore of the follow ng applicable adaptive skill
areas: communication, self-care, honme |iving, social
skills, community use, self-direction, health and
safety, functional academcs, |leisure, and work.
Mental retardation manifests before age 18." Mental
Retardation: Definition, Classification, and Systens
of Supports 5 (9th ed.1992). The Anerican Psychiatric
Association's definition is simlar: "The essenti al
feature of Mental Retardation is significantly
subaver age general intellectual functioning (Criterion
A) that is acconpanied by significant limtations in
adaptive functioning in at |least two of the follow ng
skill areas: communication, self-care, honme |iving,
soci al /i nt er personal skills, use of conmuni ty
resources, self-direction, functional academ c skills,
work, leisure, health, and safety (Criterion B). The
onset nmust occur before age 18 years (Criterion C).
Mental Retardation has many different etiol ogies and
may be seen as a final common pathway of various
pat hol ogi cal processes that affect the functioning of
the central nervous system"™ American Psychiatric
Associ ation, Diagnostic and Statistical Manual of
Mental Disorders 41 (4th ed.2000). "MId" nental
retardation is typically used to describe people with

intellectual functioning” is defined as a full scale 1Q score
that is two standard deviations below the mean -- which is
approxi mately 70. (R609-11). Bottoson’s full scale |1 Q score was
85. (R451 Evidentiary Hearing, Jan. 16, 2002).
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an 1Q level of 50-55 to approximately 70. Id., at
42-43.

Atkins v. Virginia, 122 S.C. 2242, 2245 (2002). Bottoson’'s

claimis unfounded.

In any event, Atkins expressly left the inplenentation of
the constitutional restriction to the States. Atkins v.
Virginia, supra, at 2250. The situation is anal ogous to that
which was present in Dillbeck, when the defendant sought to
present nental mtigation while opposing any evaluation by the
State at a tinme when there was no rule addressing the issue.

This Court found no error:

At the tine of sentencing in the present case, Nibert
had been deci ded, thus obligating the State to either
rebut the defendant's mtigating evidence or run the
risk of having the court accept that evidence as
establishing one or nore mtigating circunstances. W
note that Dillbeck planned to, and ultimately did

present extensive mtigating evidence in the penalty
phase through defense nmental health experts who had
interviewed him Under these circunstances, we cannot
say that the trial court abused its discretion in
striving to level the playing field by ordering
Dillbeck to submt to a prepenalty phase interview
with the State's expert. See Burns. No truly objective
tribunal can conpel one side in a |l egal bout to abide
by the Marquis of Queensberry's rules, while the other
fights ungl oved.

Dillbeck v. State, 643 So. 2d 1027, 1030 (Fla. 1994). This Court
adopted an interimrule to address the issue, and that situation
is analytically no different than the one presented here. The

“definition” of mental retardati on does not seemto be disputed
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by anyone ot her than Bottoson, and his conplaints are spurious.
Presumably, Bottoson’'s position is that Atkins sets out a
definition of nmental retardation that is easier to satisfy, but,
in fact, that standard is nore stringent than the standard now
in place in Florida. Bottoson cannot satisfy the definition of
mental retardation under Atkins or under Florida law. As this
Court has already held, Bottoson is not nmentally retarded under
any definition of that term-- he is not entitled to any relief
based upon this claim

BOTTOSON |'S NOT ENTI TLED TO A
STAY OF EXECUTI ON

For all of these reasons, neither Ring nor Atkins provide
a colorable basis for granting relief, and no stay of execution
is justified in this case. See Delo v. Stokes, 495 U. S. 320
(1990); Antone v. Dugger, 465 U S. 200 (1984); Buenoano V.
State, 708 So. 2d 941, 951 (Fla. 1998), citing Bowersox V.
Wlliams, 517 U.S. 345 (1996) (recognizing that stay of
execution on second or third petition for postconviction relief
is warranted only where there are substantial grounds upon which
relief mght be granted). Bottoson’s request must be deni ed. See
Booker v. Wainwright, 675 F.2d 1150 (11th Cir. 1982) (proper to
grant a stay only if the petitioner has presented col orable,

non-frivol ous issues); Barefoot v. Estelle, 463 U S. 880 (1983)
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(stay only justified when the petitioner presents clainms which
are debatable anmong jurists of reason).

The argunents pressed by Bottoson are neither new nor
conpl ex, and have been presented to this Court on nunerous prior
occasions. To the extent that the Florida Public Defender
Association and the Florida Association of Crimnal Defense
Lawyers ask that a stay of execution be entered because 1) Ring
rendered Florida s death sentencing statue unconstitutional; 2)
the trial courts cannot enter a sentence under an invalid
statute; and 3) the only available sentence is life until the
statute i s anended, those argunents fail for the reasons set out
herein. Florida law is valid, there is no support for the
argunment that the trial judge is renoved from the sentencing
equation, and death is clearly an available sentence in the
State of Florida.

To the extent that these third parties suggest that these
“thorny issues” cannot be resolved w thout a stay of execution,
the true facts are that these argunents were nade in January,
and Bottoson has nerely substituted “Ring” for “Apprendi.” This
Court has already denied these clains in this case, and the
United States Suprenme Court has denied certiorari. This case is
final for all purposes and it is time for Bottoson's sentence to

be carried out.
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CONCLUSI ON

Bottoson is not entitled to a stay of execution, and

therefore his application for stay nust be deni ed.
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