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STATEMENT OF THE CASE AND FACTS

The facts of this case are outlined in this Court’s opinion

on direct appeal, King v. State, 390 So. 2d 315, 316-17 (Fla.

1980), cert. denied, 450 U S. 989 (1981):

On March 18, 1976 [sic], the appell ant was
an inmate at the Tarpon Springs Community
Correcti onal Center, a wor k rel ease
facility, serving a sentence for |arceny of
afirearm On this date a routine bed check
was nmade by James MDonough, a prison
counselor, at about 3:40 a. m The
appel lant King was absent from his room
The counsel or began a search of the building
grounds and found the appellant outside the
bui | di ng. Appel | ant was wear i ng
light-colored pants which had the crotch
portion covered with blood. The counsel or
directed King back to the office control

room inside the building. When the
counselor turned to get handcuffs, King
attacked him with a knife. A struggle

ensued, and the counsel or received several
cuts and stab wounds. King left the office,
then returned and found the counselor
talking to his superior on the phone. He
st abbed the counselor again and cut the
t el ephone cord.

At approximately 4:05 a. m, the police
and fire personnel arrived at the scene of a
fire at a house approximately 1500 feet from

the correctional center. The police
officers discovered the body of Natalie
Br ady. She had received two stab wounds,

brui ses over the chin, and burns on the |eg.
An autopsy revealed other injuries, which
i ncluded bruises on the back of the head,
henorrhagi ng of the brain, henorrhaging of
t he neck, and broken cartilage in the neck.
There was a ragged tear of the vagina,
apparently caused by t he wooden bl oodst ai ned
knitting needles which were found at the
scene, as well as evidence of forcible
i nt ercourse. Appel lant’s bl ood type was



found in Brady s vaginal washings. The
medi cal examner attributed Ms. Brady's
death to nultiple causes and established the
time of deat h as 3:00 a.m Arson
i nvestigators concluded that the fire was
intentionally set at approximately 3:00 to
3:30 a.m
Petitioner King was charged by an indictnment filed on April
7, 1977, with first degree nmurder, sexual battery, burglary, and
arson. These charges were ultimately consolidated with charges
of attenpted first degree nmurder and escape that had been
previously filed based on King' s actions at Tarpon Springs
Correctional Center. Followng a jury trial before the
Honorable John S. Andrews, Circuit Court Judge, King was
convicted as charged on all counts and sentenced to death.
This Court affirmed King' s convictions and sentences and
uphel d them agai nst postconviction challenges, but King was

granted a new sentencing proceeding fromthe Eleventh Circuit

Court of Appeals, based on a finding that penalty phase counsel

had provided ineffective assistance. King v. State, 407 So. 2d

904 (Fla. 1981); King v. Strickland, 748 F.2d 1462 (11th Cir.

1984), cert. denied, 471 U.S. 1016 (1985), previous history, 714

F.2d 1481 (11th Cir. 1983).
The resentenci ng proceedi ng commenced on Novenber 4, 1985,
before the Honorable Philip J. Federico, Circuit Court Judge.

At the conclusion of the resentencing, a twelve person jury



unani mously recommended t he death penalty. On Novenber 7, 1985,
Judge Federico inposed a sentence of death, finding that five
aggravating circunmstances (nurder conm tted by a defendant under
sentence of inmprisonnment; murder commtted by a defendant with
prior violent felony convictions; defendant knowi ngly created a
great risk of death to many persons; nurder commtted during a
burglary and sexual battery; and nurder commtted in an
especially heinous, atrocious, or cruel mnner), and no
mtigating circunstances applied. This Court struck reliance on
t he aggravating factor of great risk of death to many persons,

but affirmed the death sentence. King v. State, 514 So. 2d 354

(Fla. 1987), cert. denied, 487 U.S. 1241 (1988).

Ki ng’s subsequent appeals were denied in state and federal

court. King v. State, 597 So. 2d 780 (Fla. 1992); King V.

Dugger, 555 So. 2d 355 (Fla. 1990); King v. More, 196 F. 3d 1327

(11th Cir. 1999), cert. denied, 531 U S. 1039 (2000). On
Novenber 19, 2001, Governor Jeb Bush signed a death warrant, and
Ki ng’ s execution was schedul ed for January 24, 2002. This Court
and the Eleventh Circuit Court of Appeals denied King s requests
for relief, but the United States Supreme Court granted a stay
of execution pending resolution of King’s certiorari petition.

King v. State, 808 So. 2d 1237 (Fla.), cert. denied, 122 S. Ct.

932 (2002); King v. More, Case No. 02-10317-P (11th Cir. Jan.




22, 2002), reh. denied, Jan. 24, 2002. The stay was vacat ed

when certiorari review of this Court’s denial of relief was
deni ed on June 28, 2002.

Governor Bush thereafter designated the week of July 8,
2002, through July 15, 2002, for King's execution, and the
execution was rescheduled for July 10, 2002. On July 5, 2002,
King filed the instant petition for wit of habeas corpus. A
response was filed on July 7, and King filed a reply on July 8.
This Court thereafter entered an indefinite stay of execution,
and ordered a briefing schedule and oral argument. The instant
brief is offered pursuant to an anended briefing schedul e i ssued

on July 11, 2002.



SUMVARY OF THE ARGUNMENT

This Court should not reach the nerits of King’ s claim as
hi s substantive argunment is not properly before this Court. His
successive challenge to the facial validity of the death penalty
statute is procedurally barred, and |ongstanding principles of
appel l ate review mandate that this Court reject King' s plea for

relief. Furthernore, Ring v. Arizona, 122 S. Ct. 2428 (2002) is

not retroactive; crimnal procedural changes are to be applied
prospectively only. Accordingly, even if this Court should
concl ude that Ri ng demands changes i n our sentenci ng procedures,
there is no basis to apply those changes on collateral review

Not wi t hst andi ng t he procedural bar, there is no reasonabl e
basis to conclude that Florida's capital sentencing statute is
constitutionally infirmas inconsistent with the Sixth Amendment
right to a jury trial. King s reliance on Ring offers no basis
for a contrary result on this issue. The extension of Apprendi
in Ring is based solely on Arizona | aw. Fl orida | aw does not
suffer the same infirmties and affords King no basis for
relief. Unli ke Arizona, in Florida the statutory maxinum
sentence for first degree nurder is death and Florida juries
make all constitutionally required factual findings for the
determ nation of death eligibility.

Moreover, Florida's statute passes Sixth and Eighth



Amendnent constitutional nuster because it also includes jury
participation in the sentencing process, and the jury’'s role is
in no way conpronmsed by the fact that a judge has nade
addi ti onal findings which not only authorize a death sentence
but determ ne the sentence to be proper on the facts presented,
or by the requirenent of additional witten findings fromthe
j udge.

King is asking this Court to invalidate Florida' s capital
sentenci ng statute because the jury does not make the ultimte
sentenci ng determ nation, yet no authority for doing so exists.
Florida s statutory scheme has been repeatedly upheld by the
United States Suprene Court and this Court has no authority to
overrule, on federal constitutional grounds, the many cases
uphol ding the validity of the Florida statute. As no relief is
warranted, the petition should be denied and the Stay of

Executi on should be |ifted.



ARGUMENT

PRELI M NARY STATENMENT

This Court’s stay of King s execution was put in place after
the United States Suprenme Court issued its decision in Ring v.
Arizona, and lifted the stay of execution it had previously

i nposed. However, in light of Cannon v. Mullin, 2002 WL 1587921

(10th Cir. July 19, 2002) (copy attached), cert. and stay of

execution deni ed, 2002 W. 1633127 (U. S. July 23, 2002), the stay

should be lifted because it is now clear that Ring has no
retroactive application. And, because Florida and Arizona have
radically different capital sentencing schenes, as is discussed
at l ength herein, Florida’s death penalty statute is

unencunbered by Ring. King' s petition should be denied.

KING S PETITION FOR WRIT OF HABEAS CORPUS
SHOULD BE DENI ED

Petitioner Kingis before this Court seeking a deterni nation
t hat Florida’s capital sentencing statute is facially
unconstitutional . His argunent relies primarily on the Sixth

Amendnment principle in Apprendi v. New Jersey, 530 U. S. 466, 490

(2000), holding that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond t he prescribed statutory maxi mumnust be submtted to the

jury, and proved beyond a reasonabl e doubt.” King's argunent is

7



that, because our sentencing statute requires independent
factual findings by a trial judge beyond the facts found by the
jury’s verdict, the statute is facially invalid. Wile relief
was denied on this very basis earlier this year, King now

resurrects the sanme claim under the guise Ring v. Arizona

supra, clarifies the Apprendi application by urging Ring has

changed the Florida death penalty dynamc. King is wong.
King’s brief fails to properly describe or address the
jury’s actual role in Florida; his argunent focuses excl usively
on the fact that the trial judge is required, by statute, to
make addi ti onal findings beyond the jury's actions. However, it
is the actions of the jury itself, rather than additional
procedures for reliability which have been i npl enmented to conply
with Eighth Arendnment principles, which are at issue in Ring.
Addi ti onal Eighth Amendnent procedures above and beyond the
jury’s fulfillnment of its death-qualifying role do not interfere

with the Sixth Amendnent rights discussed in Ring and Apprendi .

As will be seen, King is not entitled to any relief. King' s
concern with a lack of jury findings is not inplicated in this
case. King’s sentence is prem sed on a prior violent felony
conviction; in addition, his jury specifically and unani nously

found necessary facts to permt the inposition of the death



penalty. King was convicted of sexual battery, arson, and
burglary, as well as escape, which necessarily included a
finding that King was wunder a sentence of inprisonnent.
Therefore, nmultiple aggravating factors were properly found by
the jury and trial judge, and King has no credible Sixth
Amendnent argument before this Court.! His petition must be

deni ed.

1As of July 30, 2002, there are 371 inmates on Florida's death
row based on the Department of Corrections’ website. OF the 371
i nmat es, approximately 53 are on direct appeal. A review of the
transcripts of those cases on direct appeal and the | atest
opi nions affirm ng the judgnment and sentence reveal s that of the
371 inmates, 271 have as an aggravating factor a prior violent
felony. The scope of what a prior violent felony enconpasses
has had a torturous evolution in a series of cases, such as
Meeks v. State, 339 So. 2d 186 (Fla. 1976) (contenporaneous
convictions do not qualify as an aggravating circunstance under
Sec. 921.141(5)); to Anps Lee King v. State, 390 So. 2d 315
(Fla. 1980) (citing Elledge v. State, 346 So. 2d 998 (Fla.
1977), that the legislative intent is clear that any violent
crime for which there is a conviction at the tinme of sentencing
shoul d be considered as an aggravating factor); to Hardw ck v.
State, 461 So. 2d 79 (Fla. 1984) (recogni zing that prior violent
fel ony coul d i nclude contenporaneous felony to victin); to Wasko
v. State, 505 So. 2d 1314 (Fla. 1987) (change in |aw where
cont enpor aneous felony on nmnurder victim not prior felony
aggravator); to Craig v. State, 510 So. 2d 857, 868 (Fla. 1987)
(cont enporaneous prior convictions involving another victimnmy
be used as aggravation).

In spite of the fact that the prior violent felony aggravator

was not applied consistently until 1987, approximtely 75% of
the current cases fall outside of Apprendi/Ring, because of
“just” the prior violent felony aggravator. Add to the prior

violent felony, under sentence of inprisonnment and the number
increases to 276; add to that an underlying felony conviction
and the nunber goes to 289; add to that felony murders and the
nunmber tops 348, or 90.33% of the cases neet the exception to
Appr endi / Ri ng.




| . King' s clai mbased upon Ring v. Arizona is procedurally
barred, because King did not present this issue in a tinmely
nmanner and because this Court has previously denied relief on
King’s Apprendi claim

Prelimnarily, this Court nmust consi der whet her King' s claim
can be addressed on the nerits. His challenge to the statute
shoul d have been presented to the trial court and on direct
appeal, and is procedurally barred at this tine. Eutzy v.
State, 458 So. 2d 755 (Fla. 1984). This Court has repeatedly
recogni zed that habeas petitions are not to be wused as
successi ve appeal s, and that issues which could and shoul d have

been presented earlier will not be considered. Rut herford v.

Moore, 774 So. 2d 637, 643 (Fla. 2000); White v. Dugger, 511 So.

2d 554 (Fla. 1987). Al though Apprendi and Ring were not deci ded
until after King' s appeals, the basic argunent that the Sixth
Amendnent required jury sentencing in capital cases was
avai l able and, in fact, routinely advanced around the tine of

King’s trial and resentencing. See Hildwin v. Florida, 490 U S.

638 (1989); Spaziano v. Florida, 468 U.S. 447, 472 (1984);

Chandler v. State, 442 So. 2d 171, 173, n. 1 (Fla. 1983).

King’s failure to present this claim at the proper tinme
procedurally bars this Court fromconsideration of this issue in
his petition.

I n addition, his Apprendi claimwas rejected by this Court

in the warrant proceedings litigated in January, 2002. King V.

10



State, 808 So. 2d 1237 (Fla.), cert. denied, 122 S. Ct. 932

(2002). His current habeas cannot be used as a vehicle for

reconsi deration of that deci sion. Teffeteller v. Dugger, 734

So. 2d 1009, 1025 (Fla. 1999) (holding that habeas petition
claim were procedurally barred because the clains were raised
on direct appeal and rejected by this Court or could have been

rai sed on direct appeal); Medina v. State, 573 So. 2d 293 (Fl a.

1990) (stating that it is inappropriate to use a different
argunment to relitigate the sane issue).

There i s not hing magi cal about an Apprendi claim and there
is no justification for a departure by this Court from the
routine application of the well-settled state procedural bar
rules. The Apprendi claimis procedurally barred under settled
Florida law, and this Court should enforce that procedural bar
inthis case. Failure to apply the procedural bar will result in
continuing uncertainty in the I aw, and, noreover, may wel |l have
unpredi ctabl e infl uences on cases which are currently pending.?
That sort of destabilization in the law is wunnecessarily

burdensome, and w |l undoubtedly create unnecessary del ay.

2While all potenti al ram fications cannot be predicted,
unnecessary delay is inevitable. For exanple, pending federal
habeas corpus cases have been “adm nistratively closed” by the
M ddle District of Florida pending this Court’s resolution of
this issue. Rose v. Mbore, 8:93-1169-Civ-T-23EAJ; Puiatti v.
Moore, 8:92-CV-539-T-17EAJ; Brown v. Moore, 8:01-CV-2374-T-
23TGW G ossman v. Moore, 8:98-CV-1929-T-17MSS; Byrd v. Mbore,
8:96-CV-771-T-23TGW

11



Neither the legal 1issue presented, nor the facts of this
particul ar case, provide justification for any exception to
establ i shed Fl orida procedural |aw. 3

For these reasons, this Court should decline to address the

merits of King' s statutory challenge in this proceeding.

1. The Suprene Court’'s 2002 decision in Ring v. Arizona
is not retroactively applicable to King’'s 1985 death sentence.

Anot her prelimnary consideration involves whether this

Court may apply Ring retroactively. It is clear that Ring is

SNot ably, a person to whom a statute nmay be constitutionally
applied may not typically challenge the statute on the ground
that it may concei vably be applied unconstitutionally to others.
See New York v. Ferber, 458 U S. 747, 768 (1982); Gant v.
State, 745 So. 2d 519, 521 (Fla. 2d DCA 1999), guashed in part
on other grounds, 770 So. 2d 655 (Fla. 2000). Al t hough this
propositionis traditionally cited to preclude facial chall enges
on grounds of vagueness, the underlying principles --
recognition of the personal nature of constitutional rights, and
prudential limtations on constitutional adjudications -- apply
equally in the instant case. See Ferber, 458 U S. at 768.
Thus, King' s argunent that the statute may be unconstitutionally
applied in other scenarios not presently before the Court does
not provide a basis for review of this issue.

This Court has acknow edged its obligation to construe
enact nents, where necessary, to provide judicial limtations in
order to constitutionally uphold the statute. State v. G obe
Communi cati ons Corp., 648 So. 2d 110 (Fla. 1994); Sandlin v.
Crimnal Justice Standards and Training Com, 531 So. 2d 1344
(Fla. 1988); Mam Dol phins, Ltd. v. Metropolitan Dade County,
394 So. 2d 981 (Fla. 1981). Since no such limtations are
necessary in the instant case, where no Sixth Anmendnent
vi ol ati on has been credi bly pled, the resolution of the issue is
best left for consideration in a case where Sixth Amendnment
concerns are reasonably inplicated.
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“sinply an extension of Apprendi to the death penalty context.”

Cannon v. Mullin, 2002 W 1587921, at *4.4 Since Apprend

i nvol ves the construction of a federal constitutional right, any

guestion of possible retroactive application is governed by the

federal principles. See Teague v. Lane, 489 U S. 288 (1989).
The United States Supreme Court has directed that it is the

only entity that can “mke” a new constitutional rule

retroactive, by expressly holding to that effect at the tine the

rule is announced. Tyler v. Cain, 533 U.S. 656, 663 (2001).

The Court did not express any intention for Apprendi to be
applied retroactively; to the contrary, the Court has indicated
just the opposite.® Further, every court to address the issue

has rejected the claimthat Apprendi is retroactive. See United

States v. Sanders, 247 F.3d 139, 150, 151 (4th Cir. 2002)

4“The Cannon court held, post-Ring, that under Tyler v. Cain, 533
U.S. 656, 661 (2001), “‘the Suprene Court is the only entity
that can ‘ma[k]e’ a new rule retroactive. The new rule becones
retroactive, not by the decisions of the | ower courts or by the
conbi ned action of the Supreme Court and the |ower courts, but
sinply by the action of the Supreme Court.’”

SOn the same day that Ring was released, Justice Thomas filed a
di ssenting opinion in a different case that was joined by
Justices Stevens, Souter, and G nsburg, in which he stated that
“[n]o Court of Appeals, let alone this Court, has held that
Apprendi has retroactive effect.” Harris v. United States, 122
S. Ct. 2406, 2427 (U.S. June 24, 2002). In her dissent in Ring
itself, noreover, Justice O Connor, joined by the Chief Justice,
stated that Ring is not retroactive. 122 S. Ct. at 2449.
Because Ring is prem sed upon Apprendi, clearly six Justices on
the United States Suprenme Court have indicated their opinion
that Ring is not retroactive.
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(Apprendi is not retroactive under Teague v. Lane, 489 U. S. 288

(1989); Curtis v. United States, 294 F.3d 841 (7th Cir. 2002)

(holding Apprendi is not retroactive because it is not a

substantive change in the law, rather, it “is about nothing but

procedure”); United States v. Mdss, 252 F.3d 993 (8th Cir.

2001); Jones v. Smth, 231 F.3d 1227 (9th Cir. 2001); United

States v. Sanchez-Cervantes, 282 F.3d 664, 668 (9th Cir. 2002);

McCoy v. United States, 266 F.3d 1245 (11th Cir. 2001); Whisler

v. State, 36 P.3d 290 (Kan. 2001) (State Suprenme Court

det erm ned Apprendi is not retroactive); Poole v. State, 2001 W

996300 (Ala. Aug. 31, 2001) (sane).
The United States Suprenme Court has held that a violation

of the right to a jury trial is not retroactive. DeStefano v.

Whods, 392 U.S. 631 (1968) (refusing to apply the right to a
jury trial retroactively because there were no serious doubts
about the fairness or the reliability of the factfindi ng process
bei ng done by the judge rather than the jury). If the very
right toajury trial is not retroactively applicable, it stands
reason on its head to suggest that a wholly procedural ruling
| i ke Ring should be retroactive.

The United States Suprene Court has also held that an

Apprendi claimis not plain error. United States v. Cotton, 122

S. . 1781 (May 20, 2002) (holding an indictnment’s failure to
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include the quantity of drugs was an Apprendi error but it did
not seriously affect fairness, integrity, or public reputation

of judicial proceedings, and thus did not rise to |level of plain

error). If an error is not plain error cognizable on direct
appeal, it is not of sufficient magnitude to be a candidate for
retroactive application in collateral proceedings. Uni t ed

States v. Sanders, 247 F.3d 139, 150-151 (4th GCir. 2002)

(enphasi zing that finding sonething to be a structural error
woul d seem to be a necessary predicate for a newrule to apply
retroactively and therefore, concluding that Apprendi is not
retroactive). No retroactive application is available under

federal principles, sub silentio. See Cannon v. Millin, supra,

(affirmng sane); Puryear v. State, 810 So. 2d 901, 905 (Fl a.

2002) .

Even if considered under the principles of Wtt v. State,

387 So. 2d 922, 929-30 (Fla. 1980), retroactive application is

not appropriate. Pursuant to Wtt, Apprendi is only entitled to

retroactive application if it is a decision of fundanmental
significance, which so drastically alters the underpinnings of
King’s death sentence that “obvious injustice” exists. New v.
State, 807 So. 2d 52 (Fla. 2001). In determ ni ng whether this
standard has been met, this Court nust consider three factors:

t he purpose served by the new case; the extent of reliance on
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the old law, and the effect on the adm nistration of justice

from retroactive application. Ferqguson v. State, 789 So. 2d

306, 311 (Fla. 2001). Application of these factors to Apprendi,
which did not directly or indirectly address Florida |aw,
provides no basis for consideration of the relevant issue in
this case.

King’s argunent that Ring presents a case of fundanental
significance is not persuasive. He does not cite any cases
whi ch provide any neani ngful retroactivity analysis. Since, as
will be seen, Ring has no inpact on capital sentencing in
Florida, it is not a case of fundanental significance. Clearly,
neither Apprendi nor Ring denonstrate that any “obvious
i njustice” has occurred.® All applicable case | aw establishes

that any Apprendi/Ring application in Florida nust be

prospective only.

[11. Ring v. Arizona did not render Florida's capital

sent encing statute unconstitutional.

Even if King' s substantive claimis considered, however, he
has failed to denonstrate any constitutional infirmty in

Florida’ s capital sentencing schene. King clainms that the

6Ki ng has not even attenpted to identify any possible prejudice
resulting fromalleged deficits in Florida’s capital sentencing
procedures in his case, obviating his argunent that retroactive
application is necessary in the interests of justice.
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recently-decided Ring v. Arizona, 122 S. Ct. 2428 (2002),

conpels further consideration of Apprendi’s rule on Florida's
deat h penalty scheme. Ring, however, adds nothing to what this
Court already knew from Apprendi, and therefore provides no
basis for reconsideration of King' s previously-rejectedApprendi
claim Apprendi clearly limts its application to 1) factua
findings, other than prior convictions, 2) which increase the
statutory maximum for a charged offense. In Ring, no prior
conviction existed, and the Arizona Suprene Court determ ned
that Arizona |aw prescribed only a |life sentence upon Ring’'s

conviction for nurder. See Ring, at 2436; Ring v. State, 25

P.3d 1139, 1150 (Ariz. 2001). Thus, the Ring case fit squarely
within the holding of Apprendi, and the Ring decision does not

extend or expand the Sixth Amendnent right discussed in

Appr endi .

A. In Florida, unlike in Arizona, the jury finds the
defendant eligible for death in the quilt phase of a capita
trial.

Florida law, as this Court has recogni zed, is different than

that in Arizona. In MIIs v. More, 786 So. 2d 532, 538 (Fla.

2001), this Court expressly held that Apprendi was not
inplicated in Florida’s death penalty statute because the

statutory maxi mumfor first degree murder was death. This Court
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did so with full know edge of Apprendi’s adnonitions that
statutory |labels are not dispositive and that the relevant
inquiry is not one of form but of effect. Apprendi, 530 U S.
at 494. As posited in Apprendi, the question is “[d]oes the
required finding expose the defendant to a greater puni shnent
t han that authorized by the jury’s guilty verdict?” [d.

A crimnal defendant in Floridais clearly “exposed” to the
deat h penalty upon conviction for first degree nurder. King' s
brief only nmentions MIIls once, asserting that MIIs was w ong
in holding that Apprendi did not apply to capital sentencing.
King makes no attenpt to analyze the MIlls decision and he
provides no basis for reconsideration of this Court’s prior
determ nation that death is the maximum sentence for first
degree nurder. Al t hough Ring applied Apprendi to Arizona's

capital sentence | aw, which the United States Supreme Court had

previously m sinterpreted under Walton v. Arizona, 497 U S. 639
(1990), it did not cast any doubt on this Court’s prior
conclusion that Apprendi is not inplicated under Florida's
capi tal sentencing statute.

King does not even attenpt to identify at what point a
crimnal defendant in Florida may be “exposed” to a proper death
sentence, but he repeatedly asserts that the jury nust make all

of the necessary factual findings to support a death sentence;

18



presumabl y, “exposure” in King' s eyes does not occur until after
the ultimate sentencing decision has been nmade. This ignores
the plain |anguage of Apprendi and Ring, which are only
i nplicated when a defendant is exposed to a penalty exceedi ng
t he maxi mum sentence authorized by the jury' s verdict. Ki ng
fails to acknowl edge that there is a difference between facing
a potential sentence and actually having the sentence inposed.
Apprendi, and by extension Ring, only address what potenti al
sentence may be inplicated by the jury’s verdict; not the actual
jury findings which King argues are necessary to inpose the
sent ence.

This Court’s holding in MIIls denonstrates that the death
penalty in Florida is authorized as a potential sentence upon
the jury’s conviction for first degree nurder. MIls is

consistent with State v. Dixon, 283 So. 2d 1, 7 (Fla. 1972),

where this Court noted:

It is necessary at the outset to bear in
m nd that all defendants who will face the
issue of Ilife inprisonnent or death wll
al ready have been found guilty of a nost
serious crime, one which the Legi sl ature has
chosen to classify as capital. After his
adj udi cation, this defendant is neverthel ess
provided with five steps between conviction
and inposition of the death penalty--each
step providing concrete safeguards beyond
those of the trial system to protect him
from death where a less harsh punishnment
m ght be sufficient.

(Enphasi s added). King has m staken the five steps between

19



conviction and inposition of the death penalty to each require
jury findings in order to conmply with Ring. However, these
steps clearly involved the sentencing decision rather than the
eligibility decision, and therefore R ng is inapplicable. I n
Florida, the determnation of death-eligibility is made upon
conviction of first degree nurder or felony nurder, at the guilt
phase, and not at the penalty phase as in Arizona. Fl orida’s
sentencing procedures govern the selection determnation,
resol vi ng whet her the defendant will be selected for an al ready-
aut horized sentence of death under proscribed procedures
ensuring individualized sentencing. Because death is the
maxi mum sent ence for first degree nmurder in Florida, even if not
in Arizona, King s claimcollapses because nothing triggers the

Apprendi protections. See Barnes v. State, 794 So. 2d 590 (Fl a.

2001) (Apprendi claimnot applicable where additional judicial
finding did not increase statutory maximun.

King’s sole attack on Florida’s capital scheme is the
requi renment that a judge nakes independent findings, specified
in a witten order. According to King, permtting a judge to
hear additional facts and menorialize formal findings of fact
and concl usi ons of law renders t he entire schene
unconstitutional. King enphasizes that his constitutional right

to ajury is a long-standing, well-respected ideal to protect
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himfromthe unchecked power of eccentric judges. However, he
does not explain how this inmportant constitutional right was
deni ed on the facts of his case, or for that matter any Florida
case. Hi s conplaint about the additional procedures under
Florida law for judicial participation beyond the jury s non-
bi ndi ng recommendation is ironic; the very nmechanisns built into
the system to protect the reliability and integrity of the
sentenci ng process are being used to assert that he was deni ed
his right to jury fact-finding when he actually had not just a
judge, or just a jury, but both.”

The statutory maxinmum is properly determ ned by assessing
the perm ssible range of puni shment for a particular
classification of crimnal offenses. Under Florida law, as this
Court held in MIls, first degree nmurder is a capital felony; as
such, it may be punished by death or life in prison. The fact
that a separate statute exists which requires procedures above
and beyond the jury’'s verdict of guilt does not affect the

statutory maxi mum for first degree nurder. The concern that a

‘To the extent that this Court has fashioned, in the past,
percei ved, necessary, additional procedures (such as Spencer
hearings, the preference for individualized voir dire, the
Tedder st andard, the Canpbel |/ Nei bert sentencing order
requirenments, and |limtations on aggravators) not found in the
capital statute, recent discussions calling for special jury
forms or clarification as to the capital jury instructions are
i ssues that may arise, at sonme point, in an appropriate case.
However, neither Ring nor Apprendi require such additional
nodi fi cations.
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jury’s verdict alone “does not authorize” a death sentence is
imaterial; the verdict obviously authorizes the additional
procedures required for the inposition of a death sentence. O
course, this Court has not overruled MIIls in any respect.

The Arizona Suprene Court’s conclusion in Ring that “[t] he
range of punishnent allowed by |aw on the basis of the verdict
alone is life inprisonment with the possibility of parole or
i mprisonnment for ‘natural life wthout the possibility of
parole,” see Ring, 25 P.3d at 1151, is not binding on this Court
with regard to Florida’s capital sentencing procedures.
Simlarly, the United States Suprenme Court Ring decision does
not offer a basis for reconsideration of this Court’s prior
determnation as to the statutory maximum for first degree
murder; the Court accepted Arizona s characterization of state
| aw, recognizing it to be authoritative on the point. Ring, at
2440.

In Apprendi, the Court had described Arizona |aw. “once a
jury has found the defendant guilty of all the elenments of an
of fense which carries as its maximum penalty the sentence of
death, it my be left to the judge to decide whether that
maxi mum penal ty, rather than a | esser one, ought to be i nposed.”
Apprendi, 530 U S. at 497. But in Ring, the Arizona Suprene

Court disagreed with that characterization, and determ ned t hat
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the | aw operated as described by Apprendi’s dissenters. The
Uni ted States Suprene Court has properly described Florida | aw.

See Proffitt v. Florida, 428 U.S. 242 (1976); Barclay V.

Fl orida, 463 U.S. 939, 952 (1983) (“[I]f a defendant is found
guilty of a capital offense, a separate evidentiary hearing is
held before the trial judge and jury to determne his
sentence.”). If the defendant were not eligible for a death
sentence, there would be no second proceedi ng.

The fact that Florida places the death-eligibility decision
inthe guilt phase does not render our statute unconstitutional.
The United States Supreme Court has repeatedly acknow edged t hat
there is no single, constitutional scheme that a state mnust

enploy in inplementing the death penalty. Loving v. United

States, 517 U.S. 748, 755 (1986); Lowenfield v. Phelps, 484 U. S.

231, 244 (1988); Spaziano v. Florida, 468 U. S. 447, 464 (1984).

King’s entire argunment is w thout nerit. He clainms that
Florida’ s statute cannot be harnonized with the constitutional
principles addressed in Apprendi and Ring because our statute
i nposes procedures requiring reliable, discernable judicial
findings above and beyond the role of the jury. He has
seriously confused the additional procedures which our

| egi sl ature provided to avoid arbitrary jury sentencing with the
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determ nation of death-eligibility which is the narrow focus of
Ring. The Ring decision offers no support for his position, and
he has failed to denonstrate that Florida’s statute is facially

unconsti tuti onal .

B. Even if death-eligibility requires the finding of an
aggravating circunstance, Florida's sentencing schene provides
for sufficient jury factfinding with regard to eliqgibility.

Even if this Court were to determ ne that Ring conpels a
finding that a capital defendant is not constitutionally
“exposed” to a death sentence as a possible punishment unti
such time as an aggravating factor is found to exist by a jury,
Florida s capital sentencing statute remmins valid. King s
brief repeatedly asserts that the jury’'s role in sentencing is
l[imted to providing an advisory opinion as to the
appropri ateness of the death penalty, w thout maki ng any fact ual
findings at all. This assertion is without nmerit. The jury’'s
role in Florida’s sentencing process is significant. Section
921. 141, Florida Statutes, states:

(1) Separate proceedings on issue of
penal ty. --Upon conviction or adjudication of
guilt of a defendant of a capital felony,
t he court shal | conduct a separ at e
sentencing proceeding to determ ne whether
t he defendant should be sentenced to death
or life inprisonment as authorized by s.
775.082. The proceeding shall be conducted

by the trial judge before the trial jury as
soon as practi cabl e. I f, t hr ough
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i npossibility or inability, the trial jury
is unable to reconvene for a hearing on the
issue of penalty, having determ ned the
guilt of the accused, the trial judge may
summon a special juror or jurors as provided
in chapter 913 to determ ne the issue of the
i nposition of the penalty. If the trial
jury has been waived, or if the defendant
pl eaded guilty, the sentencing proceeding
shall be conducted before a jury inpaneled
for that purpose, unless waived by the
def endant .

(2) Advi sory sent ence by t he
jury.--After hearing all the evidence, the
jury shall deliberate and render an advi sory
sentence to the ~court, based wupon the
following matters:

(a) \Whether sufficient aggravati ng
ci rcunst ances exi st as enuner at ed I n
subsection (5);

(b) V\het her sufficient mtigating
circunmstances exist which outweigh the
aggravating circunstances found to exist;
and

(c) Based on these considerations,
whet her the defendant should be sentenced to
life inprisonment or death.

This statute <clearly refutes King's allegation that
Florida’s scheme was “designed” to “deny” any jury role in
sentencing. To the contrary, the statute secures and preserves
significant jury participationin further narrow ng the cl ass of
individuals eligible to be sentenced to death. A jury
recommendati on of death necessarily establishes that the jury

fulfilled any constitutional role of determ ning the existence

of an aggravating factor so as to authorize a subsequent,
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judicially-inmposed death sentence.?
The inportance of the jury’'s role was enphasized and
di scussed in Dixon, 283 So. 2d at 7-8:

The second step of the sentencing
procedure is that the jury--the trial jury
if there was one, or a specially called jury
if jury trial was waived--nmust hear the new
evi dence presented at the post-conviction
hearing and make a recommendation as to
penalty, that is, |life or death. Wth the
i ssue of guilt or innocence disposed of, the
jury can then view the question of penalty
as a separate and distinct issue. The fact
that the defendant has committed the crine
no | onger determ nes automatically that he
must die in the absence of a nmercy
recomendati on. They nust consider fromthe
facts presented to them-facts in addition
to those necessary to prove the conmm ssion
of the crinme--whether the crinme was
acconpani ed by aggravating circunstances

8To the extent that the Court has noted that jury overrides
j eopardi ze the Florida capital sentencing schenme in |ight of
Ri ng, that issue is not present in this case. However, when an
override has been affirmed by this Court on appeal, this Court
has al ways set out a constitutionally sound basis to support the
trial court’s rejection of the life recommendation. That the
Court has done so in affirmng reflects a finding by the Court
that the jury's recomendation is flawed as to its’ weighing
responsibilities, not as to whether an aggravator has not been

proven. 1In Florida, where the eligibility determ nation is made
at the end of the guilt phase, a flawed |life recommendation
inplicates neither the Sixth nor the Eighth Amendnents. I n

light of the Court’s application of the Tedder standard,
acknowl edged in Proffitt, supra, today only ten cases exist
whi ch involve an override. A prior violent felony aggravator
was found in nine of those cases. See Coleman v. State, 610 So.
2d 1283 (Fla. 1992); Garcia v. State, 644 So. 2d 59 (Fla. 1994);
Marshall v. State, 604 So. 2d 799 (Fla. 1992); Robinson v.
State, 610 So. 2d 1288 (Fla. 1992); Washington v. State, 653 So.
2d 362 (Fla. 1994); Weaver v. State, Florida Suprenme Court Case
No. SCO00-247 (appeal pending); Wllianms v. State, 622 So. 2d 456
(Fla. 1993); Zakrzewski v. State, 717 So. 2d 488 (Fla. 1998);
Ziegler v. State, 580 So. 2d 127 (Fla. 1991).
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sufficient to require death, or whether
there were mtigating circunstances which
require a |l esser penalty.

The third step added to the process of
prosecution for capital crimes is that the
trial judge actually determ nes the sentence
to be inposed--guided by, but not bound by,
the findings of the jury. To a |layman, no
capital crime m ght appear to be |ess than
hei nous, but a trial judge with experience
in the facts of crimnality possesses the
requi site knowl edge to bal ance the facts of
the case against the standard crim nal
activity which can only be developed by
i nvol venment with the trials of nunmerous

def endant s. Thus the inflanmed enotions of
jurors can no |longer sentence a man to die;
the sentence is viewed in the |light of

judicial experience.
King criticizes our capital statute for permtting judicial
findi ngs beyond the findings which are made by the jury, but a
fair review of the statutory procedures establishes that the

judicial findings are conplinmentary to, and not in place of, any

necessary jury findings at this stage. Hs entire claimis
premsed on the fallacy that Florida’s law is just |like
Arizona’s; he concl udes t hat, i f Arizona’'s law is
unconstitutional, Florida’s nust be as well. Obviously, there

are substantial differences between the two statutory schenes.

Ari zona does not classify any offense as “capital”. Inits
crimnal statutes, the npbst serious category of hom cide under
Arizona lawis first degree murder, which is a “class 1 felony.”
Ariz.Rev.Stat. Ann. § 13-1105 (West 2001). After the jury

convicts a defendant of a class 1 felony in Arizona, the judge,
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sitting al one, conducts a separate sentencing hearing and makes
al | fact ual findings with regard to the existence or
nonexi stence of aggravating factors, mtigating factors, or any
ot her factual determ nations required for the inposition of a
death sentence. Ariz.Rev.Stat. Ann. § 13-703 (West 2001). The
radical differences between the statutory procedures soundly
defeats King's claim

Al t hough King relies heavily on the parallels between the
Florida and Arizona schenes noted in Wilton, he fails to
acknow edge subsequent decisions establishing that Florida's
law is quite different. For exanple, the United States Suprene
Court has recognized that the jury in Florida is a “co-

sent encer.” Espinosa v. Florida, 509 U S. 1079 (1992). The

Espi nosa Court did not retreat fromthe prem se of Spazi ano:

We have often recogni zed that there are many
constitutionally perm ssible ways in which
States may choose to allocate capita

sentencing authority. See id., at 389, 105
S.C., at 2736; Spaziano v. Florida, 468
U S. 447, 464, 104 S.Ct. 3154, 3164, 82
L.Ed. 340 (1984). Today’ s decision in now
way signals a retreat from that position.

W nmerely hold that, if a weighing State
deci des to pl ace capi t al sent enci ng
authority in two actors rather than one,

neither actor nust be permtted to weigh
inval id aggravating circunstances.

505 U. S. at 1082. Espinosa clearly denonstrates that the United
States Suprene Court does not equate Florida law with the

Arizona statute at issue in Ring, and King has offered no basis
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for this Court to do so.

Fl ori da uni quely chose to provi de def endants with additi onal
protections agai nst i nproper death sentences by affordi ng doubl e
checks against both the jury and judge findings; these added
saf equards guarantee conpliance wth the Eighth Amendment
wi thout sacrificing any Sixth Amendnment rights. Prior to
penal ty phase deliberations, a jury is instructed that it nust
“follow the l|aw’ and determne, first, whether sufficient
aggravating circunstances exi st to support the inposition of the
death penalty. The jury is specifically told:

If you have a reasonabl e doubt as to the
exi stence of an aggravating circunstance,
you should find that it does not exist.
However, if you have no reasonabl e doubt,
you should find that the aggravating
circunst ance does exi st and give it whatever
wei ght you feel it should receive.

Std. Jury Inst. in Crim Cases, Hom cide, 921.141 (enphasis
added) . King’s jury was specifically instructed that, if it
“found” that aggravating factors did not justify the death
penalty, the recommendation should be for l|ife; however, if
sufficient aggravating circunstances were “found,” there was a
duty to determ ne whether mtigating circunstances exi sted which
out wei ghed t he aggravating ci rcunst ances ( RS. T1721).
Cbvi ously, a jury's recommendation is not sinply based on a

coll ective comunity hunch as to the proper sentence, it is a

reasoned, guided, decision which necessarily requires the jury

29



to make particular factual findings. King's claimthat penalty
phase jury recommendati ons do not involve fact-finding ignores
the actual application of Florida |aw. Since our juries
consider the evidence and make any constitutionally necessary
factual findings, Florida s statute is fully consistent with the

constitutional principles discussed in Ring.

C. Ri ng does not require the jury to make all findings of
fact that affect the decision whether to inpose the death

penalty.

To the extent that King suggests a jury nmust do nore,
finding not only one but “sufficient” aggravating circunstances
and wei ghi ng any aggravators against the applicable mtigating
circunstances, he is clearly seeking to establish a right to
jury “sentencing” which does not currently exist under any
rel evant authority. Not ably, Ring does not require jury
sentencing or prohibit judicial sentencing; it only interprets
the jury’'s role in finding a defendant death-eligible. See
Ri ng, at 2445 (“What today’'s decision says is that the jury nust
find the existence of the fact that an aggravating factor
exi st ed. Those States that |eave the ultimate |ife-or-death
decision to the judge may continue to do so.”) (Scalia, J.
concurring). As Justice Pariente has acknow edged, Ring |eft
j udi ci al sentencing permtted by Proffitt “undisturbed.”

Bottoson v. Moore, 27 Fla. L. Wekly S647, S652 (Fla. July 8,
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2002) (Pariente, J., concurring).

Ring, at nobst, involves the requirement that a jury find an
aggravat or when the factor of prior violent felony convictionis
not present; it does not inplicate any jury role in finding
addi ti onal aggravators, nor mtigation, nor any wei ghing. Ring,
at 2445 (Scali a, J., concurring) (explaining that the
factfinding necessary for the jury to make in a capital case is
limted to “an aggravating factor” and does not extend to
mtigation); Ring, at 2445 (Kennedy, J., concurring) (noting
that it is the finding of “an aggravating circunstance” that
exposes the defendant to a greater punishnment than that
aut horized by the jury's verdict under the Arizona schene). To
be constitutionally eligible for the death penalty under the
Ei ght h Anendnent, all the sentencer nust find is one narrower,

i.e., one aggravator, at either the guilt or penalty phase.

Tuilaepa v. California, 512 U.S. 967, 972 (1994) (observing
“[t]o render a defendant eligible for the death penalty in a
hom ci de case, we have indicated that the trier of fact nust
convict the defendant of nurder and find one ‘aggravating
circunstance’ (or its equivalent) at either the guilt or penalty
phase.”). Once a jury has found one aggravator, the
Constitution is satisfied, the judge my do the rest. Si nce
Florida s capital sentencing statute affords jury consideration

on the existence of an aggravating factor, it conports with the
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Constitution as construed in Ring. King' s presunptions that the
jury must find all necessary facts, and that the judge is
prohibited from fact-finding beyond what the jury expressly
determ ned, are not supported by any |anguage in Ring or any

ot her deci sion.?®

°'n his footnote 20, King asserts that Ring not only changes
federal constitutional law in Florida, but results in death
sentences which violate state |law by denying the right to a
unani mous jury verdict on each elenment and notice in the
indictnent of all elements of the capital offense (Initial
Brief, p. 25). These issues have been repeatedly resolved
contrary to King's position, and Ring offers no basis for
further consideration of his clains. See Card v. State, 803 So.
2d 613, 629 (Fla. 2001) (capital jury may reconmend sentence by
bare majority vote; standard jury instructions fully advise jury
of proper role), cert. denied, 122 S. C. 2673 (2002); Larzelere
v. State, 676 So. 2d 394, 407 (Fla. 1996) (rejecting clains that
jury recommendati on nust be unaninous, that jury is inproperly
told its role is advisory, and that special verdict as to
sentenci ng was required); Fotopoulos v. State, 608 So. 2d 784,
794 n.7 (Fla. 1992), cert. denied, 508 U S. 924 (1993); Jones V.
State, 569 So. 2d 1234 (Fla. 1990) (federal constitution does
not require jurors to use a special verdict form and to
unani nously agree on the existence of aggravating factors
applicable); Hldwin v. State, 531 So. 2d 124, 128 (Fla. 1988)
(rejecting claimthat Florida | aw makes aggravating factors into
el ements of the offense so as to make the defendant death-
eligible), aff’d., 490 U. S. 638 (1989); Janmes v. State, 453 So.
2d 786 (Fla. 1984) (jury finding of culpability required by
Enmund v. Florida, 458 U S. 782 (1982), not required to be
unani nous); Lightbourne v. State, 438 So. 2d 380 (Fla. 1983)
(aggravating circunstances do not need to be charged 1in
indictnent; Alvord v. State, 322 So. 2d 533 (Fla. 1975) (jury
recommendati on need not be unani mous), cert. denied, 428 U S.
923 (1976).

Ring did not address these issues, and although Ring, in
part, overruled Walton v. Arizona, 497 U S. 639 (1990), these
claims had been rejected prior to Walton even being deci ded and
do not, in any way, rely on Walton for support. Thus, Ring does
not conpel further consideration of these issues. In addition,
there is no United States Suprene Court precedent which supports
King’s clainms on these issues. See Schad v. Arizona, 501 U S.

32



In order for this Court to accept King' s argunment, it nust
overrule a nunber of United States Supreme Court decisions

interpreting federal constitutional law. Proffitt v. Florida,

428 U. S. 242, 252 (1976)(joint opinion of Stewart, Powell, and
Stevens, JJ)(Court has never suggested that jury sentencing in
a capital case is constitutionally required, and it woul d appear
that judicial sentencing should lead, if anything to greater
consistency in the inposition at the trial court |I|evel of
capi tal punishnent since a trial judge is nmore experienced in
sentencing than a jury and therefore is better able to inpose
sentences simlar to those i nposed i n anal ogous cases); Spazi ano

v. Florida, 468 U.S. 447 (1984)(Si xth Amendnent not offended by

judge inposing sentence of death where jury has recomended

sentence of life inprisonment); Hildwin v. Florida 490 U. S. 638

(1989) (Sixth Amendnent does not forbid judge to nmake written
findings that authorize inposition of death sentence when jury

unani mously recomends death sentence); C enons v. M ssissippi,

494 U.S. 738 (1990) (Neither Sixth nor Eighth Anmendnents
precl ude appellate court from upholding a death sentence based

in part on an invalid or inproperly defined aggravating

624 (1991) (jury need not agree on alternative theories of
prosecution); Hurtado v. California, 110 U. S. 516 (1984)
(holding there is no requirement for an indictment in state
capital cases); Johnson v. Louisiana, 406 U S. 356 (1972) (jury
unanimty not required for twelve-person jury); Apodaca V.
Oregon, 406 U.S. 404 (1972) (sane); Wlliams v. Florida, 399
U.S. 78, 86 (1970) (Constitution does not require States to
provide a jury of twelve persons).
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circunstance either by rewei ghing of aggravating and mtigating

evi dence or by harm ess error review); Cabana v. Bullock, 474

U.S 376 (1985) (Constitution permts appellate court-rather
than requires jury or trial court-to determne if the intent

el ement required by Ennmund v. Florida 458 U. S. 782 (1982) has

been satisfied); Blystone v. California, 494 U. S. 299, 306-307

(1990) (Constitution does not require a State to ascribe any
specific weight to particular factors either in aggravation or

mtigation to be considered by the sentencer); Harris V.

Al abama, 513 U. S. 504 (1995) (Ei ghth Amendnent not viol ated by
trial judge overriding jury |life recomendation wthout
according “great weight” to that jury recomendati on as required

by the state |law of Al abanma’s sister state, Florida); see also

Barclay v. Florida, 463 U.S. 939 (1983); Dobbert v. Florida, 432

U.S. 282 (1977); Gardner v. Florida, 430 U.S. 349 (1977).

Ki ng now cl ai ms that Ring necessarily, inplicitly overrul ed
all of these cases, “[s]ure as one plus one equals two, and sure
as two mnus two equals zero” (Initial Brief, p. 21). VWi | e
this
assertion denonstrates a good grasp of sinple math, it reflects
a poor understanding of |egal precedent. Respectfully, this
Court has no authority to presune that the United States Suprene
Court has inplicitly overruled a dozen prior cases. As this

Court has recognized, “[t]he Supreme Court has specifically
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directed | ower courts to ‘leav[e] to this Court the prerogative

of overruling its own decisions.’” Agostini v. Felton, 521 U S

203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997) (quoting

Rodri guez de Quijas v. Shearson/ Anerican Express., Inc., 490 U. S.

477, 484, 109 S.Ct. 1917, 104 L.Ed.2d 526 (1989)).” MIlls, 786
So. 2d at 537. The United States Supreme Court has declined to
disturb its prior decisions upholding the constitutionality of
Florida’s capital sentencing process, despite the obvious
opportunity to do so in this very case, and that result is

di spositive of King’ s claim

D. Florida law is not inconsistent with Apprendi. Ri ng

is the application of Apprendi to Arizona |aw,_ however. any
application of Ring to Florida is prospective only.

In Ring, the United States Suprenme Court di scussed at | ength
t he m sapprehensi on of Arizona |law which led to the Walton and
Apprendi decisions. Utimtely the Court concl uded:

The Arizona Suprene Court, as we earlier
recount ed, see supra, at 2435- 2436, found
the  Apprendi majority’s portrayal of
Arizona' s capital sentencing |aw incorrect,
and the description in Justice O CONNOR s
di ssent precisely right: “Defendant's death
sentence required the judge's factual
findings."” 200 Ariz., at 279, 25 P.3d, at
1151. Recogni zing that the Arizona court’s
construction of the State’'s own law is
authoritative, see Miullaney v. WI bur, 421
U S 684, 691, 95 S. Ct. 1881, 44 L. Ed.2d 508
(1975), we are persuaded that Walton, in
rel evant part, cannot survive the reasoning
of Apprendi.
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Ring, supra. [italics in original; enphasis added]. The true
facts are that Walton, and, in turn, Apprendi, were based upon
an error about Arizona capital sentencing. Those cases turned on
t he opi ni on, which proved to be erroneous. ! However, the United
States Suprenme Court in remaining conpletely silent, rendered

t he application of Apprendi/Ri ng, prospective only. This Court

has “expressly stat[ed] that this Court does not intentionally

overrule itself sub silentio.” Purvear v. State, 810 So. 2d

901, 905 (Fla. 2002). This Court should not presune that the
United States Suprene Court does not follow the same practice.

Li kewise, in Florida,! upon a determ nation that potenti al

1°Had t he Apprendi Court been correct in believing that Arizona's
statute provided for a maxinum sentence of death based upon
conviction for a capital offense, R ng would have been deci ded
differently. The fact renmmins that the United States Suprene
Court believed the Arizona statute was like Florida s statute
when that Court upheld it. That the Court was m staken about
Arizona |aw does not affect Florida s statute -- the United
States Suprenme Court struck Arizona’'s statute upon discovering
that that statute was not like Florida' s, and did not question
the continuing validity of the Florida system King, in his
eagerness to inject confusion into this proceeding in order to
capitalize on Ring, continues the fallacious argunent that
“Arizona is just like Florida.” The United States Supreme Court
has inplicitly rejected that argunent, and it is pal pably fal se.

HConmparison of the Florida and Arizona schemes requires caution
because they are conpletely different in operation and in
term nol ogy. Unlike the Arizona statute, aggravating factors in
Florida are not the “functional equivalent of an element of a
greater offense” because a Florida defendant who has been
convicted of first degree murder enters the penalty phase with
his eligibility for a death sentence established by virtue of
the jury's verdict of guilt. This nust be so, because capita

defendants often argue that the “during the course of an
enuner ated fel ony” aggravator is an “automati c” aggravator that
is established at the guilt phase. See, e.qg., Francis v. State,
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Apprendi /Ring violations occur wunder the present statute,

nodi fi cati ons'? such as special jury forms and detail ed capital
jury instructions can only be applied prospectively.?3

The aggravating circunstances contained in Florida | aw are
not, unlike their Arizona counterparts, equal to “elenents of a
greater offense” -- Florida determ nes death eligibility at the
guilt stage, and Arizona did not. That distinction is the end

of the issue.

808 So. 2d 110 (Fla. 2001); Hudson v. State, 708 So. 2d 256, 262
(Fla. 1998); Blanco v. State, 706 So. 2d 7, 11 (Fla. 1997);
Banks v. State, 700 So. 2d 363 (Fla. 1997); MIlls v. State, 476
So. 2d 172, 178 (Fla. 1985).

2To the extent King, early on, argued that the entire sentencing

structure is flawed, he is in error. This Court can and has
fashi oned workable solutions to enhancing the application of
Florida’ s sentencing procedure. Any call for a wholesale
revanping by the Florida Legislature because of Ring, 1is
unwar r ant ed. This Court may craft procedures and rules or
instructions that will address concepts discussed in Ring.

BLikewi se, the fact that the Apprendi rationale has been
extended to apply to the sentencing phase of capital cases does
not nean that this Court commtted sone error in MIIls by
foll owing the plain |anguage of Apprendi and declining to extend
it beyond the limtations set out in the opinion itself. That
does not change the analysis of Florida |aw contained in M11s,
nor does it sonmehow invalidate this Court’s opinion.

“This Court correctly followed binding precedent in MIlIls when
it declined to extend Apprendi to capital cases in light of the
explicit | anguage of that opinion. The fact that the Ring Court
did so apply Apprendi does not mean that this Court
msinterpreted Florida |law -- those conponents of the MlIlls
deci sion are i ndependent of each other, and nothing has called
this Court’s plain statement about the functioning of Florida
law into question. That portion of MIlls is undisturbed by
Ring, and, if for no other reason than stare decisis, should not
be reconsidered in this case.
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E. King's death sentence was not inposed in violation of
Apprendi _or Ring. and any possible Ring error on the facts of
this case would clearly be harnl ess beyond any reasonabl e doubt .

King asserts that his sentence was “exactly |ike” that of
Ring’s (Initial Brief, p. 23); this assertion denonstrates his
i gnorance of the facts underlying the Ring decision. Tinothy
Ri ng was convicted by a jury on a charge of felony nmurder during
the course of an armed robbery; the jury deadl ocked on
premeditation. Follow ng his conviction, the jury was di sm ssed
and his judge entertained the testinony of a co-defendant, who
stated that Ring was the | eader of the group and had fired the
fatal shot. Based on that testinony, the judge concl uded that

Ring was eligible for the death penalty under Ennund v. Fl orida,

458 U. S. 782 (1982). The judge also applied the aggravating
factors of *“heinous, <cruel or depraved,” based on Ring s
subsequent statenments bragging about his marksnmanship, and
“pecuniary gain.” On direct appeal, the Arizona Suprene Court
struck the depravity factor, reweighed pecuniary gain against
the mtigating factor of |ack of a serious crimnal record, and
affirmed the death sentence. The court also addressed an
Apprendi claim and held that the United States Suprenme Court
had previously m sconstrued the Arizona capital sentencing | aw,
but the court acknow edged that, under the Supremacy Cl ause, it

was bound by WAlton since Walton had not been overrul ed.
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The differences between King's sentencing and that of
Timothy Ring are major: King was convicted of first degree
mur der puni shabl e by a maxi numpenalty of death; King’ s sentence
was permtted by the judicial finding of a prior conviction,
whereas Ring s was not. King’s sentence was reconmended by a
unani mous jury, after being properly instructed about how to
make the necessary factual findings to return its advisory
verdi ct, whereas Ring s sentence was i nposed solely by the judge
after hearing the only evidence about the defendant’s death-
eligibility.

Al t hough there is no need to address the issue, King' s
conclusion that a finding of error wunder Apprendi or Ring
conpels the inposition of a life sentence in his case deserves
conment . The proper analysis, should any constitutional
infirmty be identified, would be to determ ne whether any
harnmful error occurred on the facts of a particular case;
furthernmore, even if harnful error could be found to exist, the
proper renedy would be a remand for a new penalty phase with
constitutionally acceptable procedures. There is no basis for
the life sentence which King requests.

King makes no attenpt to identify any actual harm or even
potential prejudice on the facts of his case. He enphasizes the
i nportance of his right to a jury as necessary to protect him

fromthe unchecked power of rogue judges, but cannot seriously
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suggest that his sentence is the result of a wldly
unpredi ct abl e judge foll owi ng a non-binding jury recomrendati on.
It is clearly established that any possible Apprendi error can
be rendered harm ess by the facts of a particular case. See

United States v. Cotton, 122 S. Ct. 1781 (2002) (failure to

recite anmount of drugs in indictment as required by Apprendi was
harm ess due to overwhelm ng evidence); Ring, at 2443, n.7
(remanding for a harnl ess error analysis). A unani nous jury
recommended the death penalty, after King had been convicted of
several offenses which independently established the existence
of aggravating factors; his sentence is also supported by his
prior violent felony conviction. The fact that a judge made
addi tional findings did not invalidate or dimnish the jury's
role in sentencing King to death. Clearly, no possible
prejudi ce exists on the facts of his case, and no harnful error

can be denobnstrat ed.
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CONCLUSI ON

King is not entitled to any relief. His petition for wit

of habeas corpus nust

be vacat ed.

be deni ed, and the stay of execution nust
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