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SUPPLEMENT TO AMENDED EMERGENCY PETI T1 ON

FOR WRIT OF MANDAMUS AND TO | NVOKE THI S
COURT' S EXTRAORDI NARY JURI SDI CTION TO | SSUE ALL WRI TS
NECESSARY TO THE COVPLETE EXERCISE OF I TS JURI SDI CTl ON

COVES NOW Petitioner, GARY RI CHARD WHI TTON, and hereby

Suppl enents his Amended Energency Petition for Wit of
Mandanmus and to Invoke this Court’s Extraordinary Jurisdiction
to Issue All Wits Necessary to the Conplete Exercise of its
Jurisdiction. In support hereof, Petitioner submts the
foll ow ng:

On July 25, 2002, counsel filed his Emergency Petition
for Wit of Mandamus and to Invoke this Court’s Extraordinary
Jurisdiction to Issue all Wits Necessary to the Conplete
Exercise of its Jurisdiction in this case. The Petition was

Amended on July 26, 2002.1

The Amendnent was to conply with this Court’s requirenent
for a certificate of conpliance regarding font size, which had
been inadvertently omtted fromthe original Petition.



M. Whitton filed the Petition to request that this Court
issue a Wit of Mandanus to the Honorable Kenneth L. Bell,
Circuit Court Judge, First Judicial Circuit, Walton County,
directing himto enter a Tenporary Injunction in this case.
The Tenporary Injunction is necessary in order to prevent M.
Whitton fromsuffering irreparable harm by actions proposed by
the State.

Specifically, the State is in the process of preparing
and/ or renmoving itens of evidence collected in this case for
further DNA testing or testing for simlar purposes. This is
despite M. Whitton’s Energency Motion to Prohibit Proposed
DNA Testing and Motion for Protective Order and Order
Requiring Notice, filed on or around July 9, 2002, and despite
under si gned counsel’s requests that the State, in good faith,
wait until Judge Bell could hear M. Whitton’s objections and
request for safeguard nmeasures. The earliest Judge Bell can
hold a hearing on this issue is August 22, 2002. See Anended
Petition at 4-6. In response to the State’s continued and
expressed intentions to proceed with testing, M. Witton
requested Judge Bell enter a Tenporary Injunction enjoining
the State from proceeding with any testing of evidence,

i ncludi ng evidence entered into evidence at M. Whitton's 1992

trial, and evidence collected in the case but not entered into



evidence at trial and currently in the possession of the
State, e.g., evidence housed at the Walton County Sheriff’s
O fice (WSO and WCSO war ehouse.

In response to Judge Bell’'s failure to pronptly act upon
M. Whitton’s request for tenporary injunctive relief, M.
Whitton sought relief fromthis Court by way of his Petition
for Wit of Mandanus directing Judge Bell to issue a Tenporary
I nj uncti on.

Subsequent to the filing of this petition, on July 29,
2002, undersigned counsel received a copy of an Order signed
by Judge Bell. See Attachnment, “Tenporary Injunction,” dated
July 26, 2002. M. Wiitton hereby suppl enents his Energency
Petition with that Order and maintains that the Oder is
i nadequate to prevent irreparable harmto M. Witton.

The Order signed by Judge Bell has been annotated by hand
to reflect that the State is enjoined fromtesting only that
evi dence “which was admitted into evidence at trial.”?

Attachment at p. 1. Thus, the order does not prevent the harm

to M. Whitton, described in Petition at p. 6-11, regarding

2 The order is based on a proposed order submtted to
Judge Bell. See Petition, at Attachnment C. Cbviously, the
proposed order did not contain Judge Bell’s handwitten
annotations. The proposed order, as submtted to Judge Bell,
woul d have been adequate to protect M. VWhitton from
irreparable harm However, in light of Judge Bell’s
annotations, the order that was issued is wholly inadequate.
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evi dence that was coll ected but not entered into evidence at

trial. That evidence consists of the follow ng:?3
Al: knife fromroadside Ad4: washcloth from floor
Al10: cigarette butt bet ween beds
All: swabbing #2 from door A45: Reeboks with bl ood
Al2: swabbi ng #3 from door droplets
Al13: swabbi ng #4 from door A46: hairbrush fromtoilet
Al4: hand towel from shower A50: sanitary strip from
Al15: washcl oth from bat hroom bat hroom t oi | et
Al6: beer can fromtoilet A53: ice bucket with bl ood
t ank A54: stack of cups near body
Al7b: hair from Al7a A55: cigarette pack
Al18: hair fromV neck area mat chbook
Al19: hair fromfront shirt A61: plastic sandwi ch cover
A20: hair from jeans A63: food container, |id,
A21: hair from north bed utensils, napkin
A22: hair fromtop of
sui tcase A65: paper bags, receipt,
A23: hair from sungl asses sandwi ch package,
A24: hair from south bed package of cigarettes, 1
A25: hair from south bed potato chips bag
A26: hair frompillow on bed A66: two sheets and one
A27: hair frompillow on pillow case
floor A71: bed-size piece of cloth
A28: hair fromfloor by desk frommttress
A29: hair fromfl oor by B2a-f: oral, anal and penile
chair swabs and slides
A30: hair fromtop of toilet B2g, B2h: victinms
A31: hair from bat hroom sink fingernail scrapings
A32-38: vacuum sweepi ngs B3: body bag and debris fold
fromfloor B4: victims shirt
A41: hand towel B5a: victim s jeans
A43: bedspread covering body B5b: victinm s belt

3 This list consists of itenms undersigned counsel presunes
is the nost likely to be tested. This list is not intended to
be inclusive but rather to give the Court an idea of the itens
the State may test, or may be testing, for DNA or simlar
pur poses. However, because the State has never noved for such
testing, counsel has no idea what specific exhibits or itens
the State wants to test.

The nunbers used here are the nunbers assigned to each
itemfromthe Departnent of Law Enforcenent.
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B6-9: hand and foot bags ri ght foot

B10: hair and/or fibers from B14: hand and/or fibers from
shirt | eft foot

B11: hair and/or fibers from B15: hair and/or fibers from
ri ght hand body bag

B12: hair and/or fibers from C5: underwear with possible
| eft hand bl ood

B13: hair and/or fibers from

Under si gned counsel has |learned that the State is in the
process of preparing and renmoving, at |east sone of, this
evi dence, such as hair evidence, that was never used at trial.
If the State is allowed to proceed as they intend, the harmto
M. VWhitton concerning the evidence that was not covered by
Judge Bell’s Order, will still occur. Consequently, this
Court’s intervention is needed to prevent that harm

At this point intime, it is still undisputed that the
State intends to conduct the testing despite M. Vhitton’s
obj ections, his request to receive notice of the specific
details of the testing, his request to have a representative
present at such testing, and his request for an opportunity to
be heard by the circuit court on these issues. Because M.
Whitton presently has no way to ensure that the DNA evidence
will not be conpletely consunmed, no way to arrange for experts
to observe the testing, and no way to ensure the proper
handl i ng of evidence, he will suffer irreparable harm (and may
have already due to the circuit court’s failure to order an
adequate and tinely tenporary injunction) if the State
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proceeds with the testing before the circuit court has an
opportunity to hear and rule upon M. Whitton’s objections and
request for safeguard neasures. To avoid irreparable harm and
irreversible violations of his constitutional rights, M.
VWhitton files this Petition for Wit of Mandanus.

M. VWhitton has requested that, at a mninum the State
provide notice of the details of its proposed testing and that
the State formally nove to conduct such testing. To permt
the State to conduct testing without providing any of this
information to the capital defendant and the circuit court
woul d result in the appearance of inequality and the actual
effect of inequality.

Accordi ngly, undersigned counsel respectfully requests
this Court grant M. Whitton's Petition and enter a Wit of
Mandanus directing Judge Bell to issue the Tenporary
I njunction to include evidence collected in this case but not
used at trial.

CONCLUSI ON

For the foregoing reasons, Petitioner requests that this
Court exercise its authority in this case and issue a Wit of
Mandamus to the Honorable Kenneth L. Bell, Circuit Court
Judge, First Judicial Circuit, directing himto issue a

Tenporary I njunction, enjoining the State and its



representatives fromrenoving, transporting, and testing any
evidence in this case, including both evidence admtted at
trial and evidence collected but not admtted at trial; and
ordering that any testing, or efforts to prepare itens for
testing, that are currently occurring nust be i medi ately
stopped. Alternatively, Petitioner requests this Court issue
any and all other wits necessary for the conpletion of its
jurisdiction.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing
Suppl enent to Amended Petition for Wit of Mandamus has been
furnished by United States Mail, first class postage prepaid,
on July 31, 2002 to The Honorable Kenneth L. Bell, Circuit
Court Judge, Judicial Building, 190 Governnental Center,
Pensacol a, Florida 32501; John Spencer, Assistant State
Attorney, M C. Bl anchard Buil ding, 190 Governnental Center,
Pensacol a, Florida 32501; Stephen White, Assistant Attorney
CGeneral, The Capitol, Tallahassee, Florida 32399.

CERTI FI CATE OF COMPL| ANCE

This is to certify that the Arended Petition for Wit of
Mandamus has been reproduced in a 12 point Courier type, a

font that is not proportionately spaced.
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