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| DENTI TY OF AM CUS CURI AE AND I NTEREST I N THI S CASE

Am cus curiae, Florida Power & Light Conpany ("FPL"),
supports the Petitioner, Florida Power Corporation ("FPC'), in
this appeal. Like FPC, FPL is an investor owned public
utility regulated by the Florida Public Service Conm ssion
("FPSC") pursuant to Chapter 366, Florida Statutes. FPL
provi des electric service to nearly half of the popul ati on of
Florida, including inhabitants of 35 Florida counties and over
180 municipalities. Like FPC, FPL utilizes public road
rights-of-way in neeting its statutory obligation to provide
reasonably sufficient, adequate and efficient electric service
to the public. FPL has franchise agreenents with over 165
cities and counties, sone of which will expire soon.

Like FPC in this case, FPL has faced assertions that it
must continue to pay franchise fees to a nunicipality despite
expiration of FPL's witten franchise agreement with the
muni ci pality, merely because FPL had facilities |located within
public road rights-of-way. FPL has successfully defended
agai nst such assertions based on the decisions of this Court
and other Florida courts holding that franchi se fees cannot be
unilaterally inmposed by |ocal governments; that electric
utilities Iike FPL have a right to use public roads with or
wi thout a franchi se agreenment; and that |ocal governments

cannot inpose any fees for such use other than regul atory



charges to recover the costs of any actual regul ation of such
use. FPL has played an inportant role and invested
significant resources in the devel opnent of this law --
including as a primary party in the controlling case of

Al achua County v. State, 737 So. 2d 1065 (Fla. 1999) -- and

has a vital stake in preserving it.

| f the decisions of the trial court and Fifth District
Court below are not quashed, FPL and its custoners have nuch
to lose. FPL pays tens of mllions of dollars annually in
franchi se fees pursuant to 30-year franchise agreenents. As
constitutionally protected property rights, these |long-term
agreenments are inportant in the provision of electric service
to FPL custoners, affecting matters such as pl anning,
financing, rates and service. |If local governnents can
unilaterally inmpose franchise fees on electric utilities based
sol ely upon their unavoi dabl e use of public roads, great harm
will result.

Cities and counties with FPL franchi se agreenments w ||
likely allow themto expire, then demand conti nued payment of
the "franchi se fees" despite di sappearance of the
consideration for which the fees were bargained for and agreed
toin the first place. They may al so attenpt de facto

uni | ateral anendnments of existing franchi se agreenents by



i nposi ng additional "fees" without the normal restrictions of
regul atory charges, since the "fee" in the instant case bears
no rational resenblance to a valid regulatory charge.
Certainly, local governnents would be disinclined to enter
into new franchi se agreenents, arguing that they have been
given authority to inpose the sanme "fees" unilaterally w thout
having to provide any consideration to the electric utility
and its custoners. As the State of Florida's |largest electric
utility, the adverse inpact on FPL, its custoners, its rates
and services, and the FPSC s exclusive jurisdiction to

regul ate sanme, will be severe.

SUMVARY OF ARGUNMENT

The deci sion bel ow holds that FPC nmust continue to pay
the City of Wnter Park ("City"), indefinitely, franchise fees
cal cul ated pursuant to a franchi se agreenent between FPC and
the City that has expired. The court reaches this conclusion
based solely on the existence of FPC facilities in public
roads | ocated within the City. This, the court states, nakes
FPC a "hol dover franchi see subject to the previously agreed
rental,"” like a holdover tenant in a |andlord/tenant

relationship. Florida Power Corp. v. City of Wnter Park, 827

So. 2d 322, 324-25 (Fla. 5th DCA 2002). This decision

conflicts with well esta-blished | aw concerning franchise



fees, electric utility use of public roads, legitimte | ocal
government regul ation of such use, and valid regul atory
charges that nmay be inposed for such regulation, as set forth

in Alachua; City of Plant City v. Mayo, 337 So. 2d 966 (Fla.

1976); State v. City of Port Orange, 650 So. 2d 1 (Fla. 1994);

and ot her decisions of this Court and Florida District Courts
of Appeal .

Electric utility franchise fees are consideration for the
grant of the franchise as a constitutionally protected
property right, not for the use of public roads in providing
el ectric service to the public. They are | awful because they
are paid pursuant to bargained for agreenents. |If
unilaterally inposed, as here, such fees are unlawful taxes.

Electric utilities |like FPC and FPL may use public roads
with or without a franchise agreenent, as |ocal governnents
hold public roads in trust for the benefit of the public, and
electric utility facilities are considered part of the
transportation use of public roads. Local governnents’
authority over public roads is governmental, not proprietary.
They may adopt reasonable, transportation-based rules and
regul ati ons regardi ng the placement of electric facilities
within public road rights-of-way, and recover any actual costs

of such regulation through valid regul atory charges, but they



do not have authority to charge rent for electric utility use
of public roads.

Thus, the existence of FPC facilities in public roads
after expiration of the franchi se agreenment provides no basis
for the Fifth District Court's transformation of fornerly
agreed upon franchise fees into unlawful forced paynents for
t he use of public roads. The decision bel ow overextends the
court's authority by rewiting the parties' witten agreenent
for the express, unjustified and inproper purpose of altering
what it m sperceived as an advant ageous bargai ni ng position
for FPC in any negotiations over a new franchi se agreenent.
In actuality, the decision produces an unlawful w ndfall for
the City and other | ocal governnents, allowi ng themto extract
huge suns of noney fromutilities and their customers w thout

giving up anything in return. This decision nust be quashed.

. ARGUMENT

THE FORCED PAYMENTS DEMANDED BY THE CI TY AND MANDATED BY THE
COURTS BELOW CONSTI TUTE UNLAWFUL TAXES

The nonies FPC is being forced to pay to the City are not
valid franchise fees, regulatory charges or rent. They are
forced paynents inposed by the City in its governnental

capacity to rai se general revenues that are not based upon or



earmarked to defray any costs of regulating FPC s use of
public roads. |In other words, the forced paynents are
unl awf ul taxes.
A. No Franchi se Agreenent, No Franchi se Fees

Franchi se fees are paid solely by agreenent. Wthout a
bar gai ned for agreenment, such fees would be unlawful taxes.

No franchi se agreenment, no franchise fees. Al achua; Pl ant

City; City of Hialeah Gardens v. Dade County, 348 So. 2d 1174,

1180 (Fla. 3d DCA 1977), cert. denied, 359 So. 2d 1212 (Fl a.

1978); Rosalind Holding Co. v. Orlando Util. Conmmi n, 402 So.

2d 1209, 1212 (Fla. 5th DCA 1981), rev. denied, 412 So. 2d 469

(Fla. 1982)(a fee "labeled a 'franchise-equivalent' fee" and
based on 6% of revenues was not a "real franchise paynment"”
because there was no franchi se agreenent).

Here, the franchi se agreenment between FPC and the City
expired by its ternms. Since there is no franchise agreenent,
the forced paynents demanded by the City and mandated by the
courts below are not franchise fees as a matter of |law. The
fees, once | awful because of FPC s agreenent, became unl awf ul

taxes when forced upon FPC after that agreenent expired.

B. Franchi se Fees Are Paid For The Grant O The Franchi se,
Not For The Use OF Public Roads



A franchise fee is "consideration paid by the utility for

the grant of the franchise." Hialeah Gardens, 348 So. 2d at

1180 (enphasis added). A franchise is an agreenment for a term
of years in which the |ocal governnment, acting in its
governnmental capacity, decides not to provide a public service
which it m ght otherw se provide and to contract with the
franchi see to provide such service.! A franchise is an
irrevocabl e contract entitled to constitutional protection as

a property right. See Wnter v. Mack, 142 Fla. 1, 194 So.

225, 229 (1940); Plant City, 337 So. 2d at 973 (franchise fees
"are bargained for in exchange for specific property rights
relinquished by the cities").

It is the decision of the |ocal governnent to surrender
its right to provide conpetitive electric service, as a
constitu-tionally protected property right -- not the
franchi see's use of rights-of-way to provide that service? --

that is the essence of a franchi se agreenment and the

1 See Buford v. Pinellas County Power Co., 87 Fla. 243,
100 So. 504 (Fla. 1924); see also City of Picayune v.
M ssi ssippi Power Co., 197 F.2d 444, 445 (5th Cir. 1952)(city
acted in its governnental capacity in granting electric
franchi se).

2 See 10 Eugene McQuillin, Law of Minicipal Corporations,
8 34.03 (3d rev. ed. 1990) [hereinafter "McQillin"] (while a
franchise is property, it is "separate and distinct fromthe
property necessary in its use and exercise," and does not
grant any proprietary interest in public roads).

7



consideration for a franchise fee. This is made clear by

Florida Public Service Comm ssion v. Florida Cities Water

Conpany, 446 So. 2d 1111 (Fla. 2d DCA 1984). There, Lee
County entered into franchi se agreenents which "authorized the
utilities to use the county rights of way but did not obligate
the county to perform any specific services for the
utilities.”™ 1d. at 1112. Followi ng relinquishment to the FPSC
of the county's utility regulatory authority, a dispute arose
as to the county's further entitlenment to franchi se paynents.
The county argued that, despite the loss of its ability to
protect utilities fromconpetition, it still provided
services, and the utilities still received benefits under the
agreenments, for which the county should be paid. See id. at
1113-14. One such purported benefit was the utilities' use of
county rights-of -way.

The Second District, through then-Judge Gines, disagreed
with the trial court's holding that the county was entitled to
further paynment. It held that the county's ability to grant
the utilities the authority to do business wi thout conpetition

"was the essence of the franchise agreenment." 1d. at 1114.3

3 In accordance with their purpose and |egal nature, FPL
franchi se agreenents contain a provision whereby the
franchi sor expressly agrees not to conpete with FPL in the
provi sion of electric service during the term of the
agreenent. In the case below, the City sold its electrica

8



Once this ability was relinquished, "there was nothing |eft
upon whi ch the franchi se agreenent could operate.” 1d. at
1113. "By itself, the right-of-way provision was not
sufficient to keep the franchise agreenent alive."” 1d. at
1114. This hol di ng unequi vocally dispels any notion that the
franchi se fee being paid by FPC prior to expiration of its
franchi se agreenent was being paid nerely for the use of
public rights-of-way, the cornerstone of the City's position
and the decisions bel ow.

C. Public Electric Uilities Like FPC and FPL Have A Ri ght
To Use Public Road Ri ghts-O-Way Wthout A Franchise
Agreenent As Part OF The Transportation Use of Public
Roads

In holding that a franchise is not a right-of-way use

agreenent, the Second District Court in FElorida Cities noted
(as Lee County had conceded), that "under section 338.17,

Fl orida Statutes (1981) [now section 337.401(1)], [the county]
could not deny a utility the nonexclusive use of county rights
of way regardless of the existence of a franchise agreenent."”
Id. In stark contrast to its decision below, the Fifth
District Court recently made the exact sanme holding in City of

Oviedo v. Alafaya Util., Inc., 704 So. 2d 206 (Fla. 5th DCA

systemto, and entered into a franchi se agreenent with, FPC s
predecessor, to provide electric service that the City was
previously providing, reserving the right to buy the system
back when the agreenent expired. Wnter Park at 323.

9



1998). In that case, the trial court enjoined the city from
wi t hhol di ng approval of utility inmprovenents in public roads
based on the utility's refusal to sign a franchi se agreenent.
The Fifth District Court affirnmed this injunction, holding
that while the city could adopt reasonabl e rules and
regul ations "regarding the installation of utility |ines and
structures in a right of way" and "grant the use of a right of
way to a utility in accordance with such rules or regul ati ons”
under sections 337.401(1) and (2), Florida Statutes, it could
not prohibit utility use of its rights-of-way "because [the
utility] would not subnmit to the franchise terns unilaterally
i mposed. " [d. at 207-08.

Thus, electric utilities |ike FPC and FPL do not need
franchi se agreenents to place their facilities within public
roads. To the contrary, they have a right to use public roads

in providing their public service as part of the

transportati on use of the roads. Di ckson v. St. Lucie County,

67 So. 2d 662, 665 (Fla. 1953)(Road rights-of-way include
"public utilities which do not interfere with the use of the

ri ght of way for highway purposes”); Nerbonne, N.V. v. Florida

Power Corp., 692 So. 2d 928, 929-30 (Fla. 5th DCA 1997)("grant

of right-of-way for public road purposes [includes] public

utilities"; "a power line ... is a proper use of a highway

10



easement”; power lines are "adaptations of traditional highway

uses").

D. Local Governments May Adopt Reasonabl e, Transportation-
Rel ated Rul es Regarding Electric Uility Use O Public
Roads And Recover Any Actual Costs Of Such Regul ation
Through Valid Regul atory Charges, But They Have No
Aut hority To "Rent" Public Roads For Such Use
Local governments hold public roads in trust for the

benefit of the public* in their governnmental capacity, and the

only powers they possess regarding electric utility use of

public roads are regulatory.® "The power to regul ate does not

4 Loeffler v. Roe, 69 So. 2d 331, 339 (Fla. 1954); Roney
Inv. Co. v. City of Mam Beach, 127 Fla. 773, 174 So. 26, 29
(1937); Sun Gl Co. v. Gerstein, 206 So. 2d 439, 441 (Fla.
1968) .

> See 8125.01 (1) (m, Fla. Stat. (counties have power to
regul ate roads and placenent of structures therein); 8 337.401
(1), Fla. Stat. (local governnents "are authorized to
prescri be and enforce reasonable rules and regul ations with
reference to the placing and maintaining"” of electric |ines
and structures); Port Orange (city-inposed fee for use of
public roads was an unlawful tax and not a valid user fee, in
part because mai ntenance and i nprovenment of public roads is a
governnental , not proprietary, function); AT&T v. Village of
Arlington Heights, 620 N. E.2d 1040, 1044 (1l1.
1993) ("Muni ci palities do not possess proprietary powers over
the public streets. They only possess regul atory powers. The
public streets are held in trust for the use of the public.");
McQuillin 8 30.40 ("whatever the nature of the title of the
municipality in streets and alleys, ... it is such as to
enabl e the public authorities to devote themto public
pur poses. The power to maintain and regul ate the use of the
streets is a trust for the benefit of the general public, of
which the city cannot divest itself, nor can it so exercise
its power over the streets as to defeat or seriously interfere
with the enjoyment of the streets by the public.").

11



enconpass the power to prohibit." More v. Thonpson, 126 So.

2d 543, 550 (Fla. 1960). Moreover, as discussed above,

Fl ori da case | aw expressly holds that electric utilities such
as FPC and FPL -- which have a statutory duty to provide
electric service to the public upon ternms required by the FPSC
pursuant to its exclusive jurisdiction to regulate their rates
and services -- are entitled to place their electric
facilities within public road rights-of-way as part of their
public transportati on use.

Under section 337.401(1) and (2), l|ocal governnents may
adopt reasonabl e, transportation-related rules and regul ati ons
relating to such use and issue permts in accordance with
sane. However, they do not have authority to prohibit
electric utilities fromplacing their facilities within public
road rights-of-way, nor may they condition such use on matters
outside of their limted regulatory authority for
transportati on purposes, or in any manner that invades the

FPSC s exclusive jurisdiction over rates and services. See

Fl orida Power Corp. v. Sem nole County, 579 So. 2d 105 (Fl a.
1991).

Because they hold public roads in trust for the public in
their governnental and not proprietary capacity, |ocal

governnments may grant licenses/permts for their use, but

12



cannot relinquish specific property rights in public roads to
private persons, nor may they charge "rent" for their use.®
The only fees | ocal governnents can unilaterally inpose for
utility use of public roads are regul atory fees based on, not
exceedi ng, and earnmarked to defray, any actual costs of

regul ati ng such use.’

E. The Deci sion Bel ow Conflicts Wth Alachua And O her
Deci sions O This Court And Oher District Courts Of
Appeal
The District Court decision below conflicts with Al achua
and the other decisions of this Court and the District Courts

of Appeal discussed above. Indeed, this Court need | ook no

further than Alachua to decide this case.

¢ See Roney, supra at 29 ("it is recognized that a city
has no power to sell or barter the streets and alleys which it
holds in trust for the benefit of the public"); Lodestar Tower

N. PalmBch., Inc. v. Palm Bch. Television Broadcasting, Inc.,
665 So. 2d 368, 370 (Fla. 4th DCA 1996)(licenses do not convey
property rights); Lloyd Enters., Inc. v. Departnent of

Revenue, 651 So. 2d 735 (Fla. 5th DCA 1995)(regul atory fee for
public beach concessions created no rental, |ease or |icense
for use of real property); MQillin 8 30.40 ("[T]he estate
of the city inits streets ... is essentially public and not

private property, and the city in holding it is considered the
agent and trustee of the public and not a private owner for
profit or enmolunent."); id. § 30.39 (power "relating to the
control of highways and streets, is a sovereign governnental
power."); id. 8§ 30.43 ("Power to control and regulate a street
does not include power to lease [it] for a private use ....").

! See Part | C. 1. through 3. of FPC s Initial Brief
her ei n.

13



In Alachua, the County tried to inpose a "Privilege Fee"
-- calculated as a percentage of revenues fromthe sal e of
electricity -- predicated solely upon electric utility use of
County-controlled public roads. The County argued every
concei vabl e basis for its "Privilege Fee" in the trial court,
including that it was the functional equivalent of a franchise
fee, a user fee, a regulatory fee, and rent for use of public
roads. FPL, FPC and others argued that the "Privil ege Fee"

was an unlawful tax in that, inter alia, it did not neet the

requirenments of a valid franchise fee, user fee or regulatory
fee, that the County had no proprietary authority to rent
public roads, and that, in any event, no property rights, or
any rights, were relinquished by the County upon which any
rent could be predicated. The trial court rejected all of the
County's argunents, and entered a summary judgnent decl ari ng
the "Privilege Fee" to be an unl awful tax.

On appeal to this Court, the County restricted its
arguments to contending that the "Privil ege Fee" was either a
franchi se fee or reasonable rent. This Court rejected both
argunments for reasons directly applicable to the instant case.
It held that the "fee" was not a franchise fee because, just
like here, the utilities did not agree to it, the County did

not give up any property rights in exchange for it, and "the

14



utilities were already operating with the property rights they
need to provide electricity ...." Alachua at 1068-609.

The Court's rejection of Alachua County's rental charge
argunment al so applies here. Like the City and the courts
below in this case, Alachua County asserted that franchise
fees under electric utility franchise agreenents established
mar ket rent for electric utility use of public roads,? and
that it had authority to extract such "rent" separate and
apart fromits governnmental police power authority to inpose

regulatory fees, citing City of Pensacola v. Southern Bel

8 Al achua County, the City and the courts bel ow al
m st akenly descri bed the franchise fee in the various
franchi se agreenents under discussion as six percent of gross
revenues fromthe sale of electricity. Close scrutiny of the
franchi se fee provisions in these agreenents, including the
FPC agreenent at issue here, shows that the franchise fee is
not six percent of gross revenues. Rather, it is an_anount
whi ch added to certain taxes, licenses and other inpositions
| evied by the franchisor will equal six percent of certain
specified revenues. See FPC Initial Brief herein at n. 2.
Thus, the fees paid under such franchi se agreenents are not
uni form but vary greatly fromcity to city and county to

county dependi ng upon the anmount of taxes, |icenses and ot her
i npositions used in calculating the fee. \Where the anmount of
such taxes, licenses and other inpositions is high, the

franchise fee is well below six percent of the specified
revenues. \Where that anount is low, the fee is higher. Thus,
it is grossly inaccurate to describe the franchise fee in

FPC s franchi se agreenent, and franchise fees under simlarly
wor ded franchi se agreenents, as six percent of revenues, and
it is also inaccurate to say that the anount of the fee under
such agreenents is the sane.

15



Tel. Co., 49 Fla. 161, 37 So. 820 (1905).° FPL and others
mai nt ai ned that the only charge for utility use of public
roads permtted in Pensacola was a regulatory charge to
recover the cost of regulation, which, while described as
being "in the nature of a rental,"” provided no authority for
| ocal governnments to rent public roads or inpose any charge
other than a regulatory one with all of the attendant
restrictions on regulatory fees. 10

Al achua rejected the County's argunment that Pensacola
recogni zed some form of non-regulatory authority for |ocal
governnments to rent public roads, holding instead that

Pensacola and the authorities cited therein "stand for the

® See, e.qg., Alachua County's Initial Brief at 9, 11,
14-15, 18-20, 36-38; Al achua County's Reply Brief at 13-14,
16, 21-22.

10 See FPL Answer Brief in Alachua at 40-41, 46-51. As
a predicate for the Pensacol a | anguage quoted on page 324 of
the Fifth District Court's decision below, the Pensacola Court
rejected an argunent that a simlar per pole charge in another
case was sustained by the U S. Suprenme Court "on the ground
that the city ... exercised ownership and soverei gn power over
its streets.” Pensacola at 823. Rejecting that excessive
view, the Court determned that "[i]n our construction of this
opinion, ... the court derived the power of the city to enact
the ordinance fromthe power to 'regul ate' the use of the
streets.” 1d. And in succeeding | anguage, the Pensacola
Court reiterated that "[t]he construction given ... to the
ordinance ... wll align it under the power to inpose a charge
for the use and occupation of the streets ... enbraced in the
power given the city to regulate its streets.” 1d. at 824.
Thus, Pensacola rejected the flawed rationale for the court
deci si ons bel ow.

16



proposition that | ocal governnents have the authority to
require that utilities be licensed pursuant to their police
power, and that governnents nmay require a reasonable fee to
cover the cost of regulation ...." Alachua at 1067-68.

| ndeed, in footnote one of its opinion, the Court expressly
rejected the County's rent argunent, stating that the "concept
of such fees being 'rent' ... has recently been criticized as
an outdated view that arose over a century ago before the
devel opnent of modern infrastructures,"” and "absent the vast
statutes and regul atory schemes currently in place that affect
both the location and cost of providing utilities.” This
Court concluded that the "Privilege Fee" unilaterally inposed
for electric utility use of public roads was neither rent nor
a franchise fee, but a forced charge on the utilities
constituting an unlawful tax.

The Fifth District Court's attenpt to distinguish the
clear application of Alachua to the facts of this case ignores
or m sapprehends the differences between electric utility
franchi se fees and regulatory charges for utility use of
public roads. The Fifth District Court views both as being
sonet hing they are not, nanely, rent for the use of public
roads. However, as discussed above, franchise fees are paid

by agreement for the grant of the franchise (which is a
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property right in itself), not for the use of public roads,
which electric utilities have an i ndependent right to use, and
whi ch | ocal governments have no authority to |lease in the
first place. Regulatory fees are police power charges which
may be inmposed unilaterally to defray actual costs of
regulating utility use of public roads.

Mor eover, neither franchise fees nor regulatory fees
result in the relinquishment of any property rights in the
public roads on which rent could be predicated, either

factually or legally.?!?

11 These differences are ignored in the District Court's
statenent that "[t]o interpret Alachua as Florida Power
suggests would nmean that any franchi se fee negotiated by the
parties which is not directly related to the cost of providing
mai nt enance to the franchise property is invalid and
unenforceable.” Wnter Park at 324. Nothing in Alachua or
FPC s argunents below requires that negotiated franchise fees
be directly related to the cost of maintaining electric
facilities in public roads.

12 The District Court's description of Pensacola as having
"anal ogi zed the obligations between a franchi ser and
franchisee as simlar to those in a | andl ord/tenant
rel ati onship” is inaccurate. Pensacola dealt solely with a
regul atory charge unilaterally inposed by ordi nance. The
court "noted that the word 'rent' does not occur in the
ordi nance," Pensacola at 823, and neither the existence nor
terms of a franchise agreenent are even nentioned in that
case. To the contrary, the court rejected an argunent that the
city was estopped frominposing the regulatory charge based on
a contract, finding that there "was not a contract between the
city and the conpany...." ld. at 824.
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Here, FPC receives no rights of any kind -- nothing -- in
exchange for the forced paynents mandated bel ow. Therefore,
the lynchpin of the Fifth District Court's decision, |ikening
FPC to a hol dover tenant in a |andlord/tenant relationship and
describing the fornerly agreed upon franchise fees as rent for
the use of public roads, has no basis in |aw or fact.

Even assum ng arguendo that the City is granting FPC sone
type of right to use the public roads, that right, be it
permt or license, is regulatory in nature. However, the
"hol dover franchise fees" inposed on FPC are not based upon
FPC s use of public roads or any actual costs of the City in
regul ati ng such use. They are not earmarked for any such
regul ati on, but placed in general revenues for the support of
City government. Such "fees" are not valid regulatory

charges. They are taxes. Alachua; Port Orange; Tami am Trai

Tours, Inc. v. City of Orlando, 120 So. 2d 170 (Fla. 1960).

F. The Fifth District Court Overextended Its Authority By
Rewriting The Parties' Witten Contract For The Express
Purpose OF Affecting Contract Negotiations Between FPC
And The City
The deci sion bel ow contravenes the parties' witten

agree- nent calling for franchi se paynents to cease when the

agreenent expired. The court has no authority to rewite the

parties' agreenent in this fashion. Florida Power Corp. V.
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Town of Belleair, 830 So. 2d 852, 854 (Fla. 2d DCA 2002); FPC

Initial Brief at 25. Further, the court plainly states that
it held as it did for a reason that should play no role inits
decision: to affect negotiations between FPC and the City for
a possi bl e new franchi se agreenent, based on its unfounded and
i naccur ate perception that, otherw se, FPC would be "in a
position to extort favorable terms fromthe city." Wnter
Park at 325. It is not the role of a court to alter the
playing field in contract negotiations, yet that is precisely
what the court did. Moreover, the court's reasoning is flawed
and its decision produces the opposite result of placing the
City in a position to extort FPC by demandi ng paynent of
"franchise fees" without giving up anything in return in a
bargai ned for franchise agreement. The parties' bargaining
positions after expiration of the franchi se agreement were no
different than if there was no prior agreenent. Both parties
were free to negotiate and agree or disagree to whatever terns
they wanted. The fact that FPC facilities were |ocated in
public roads, as they were entitled to be independent of any
franchi se agreenent, is of no significance to those
negoti ati ons.

Again, the court's reasoning mani fests a m sunderstandi ng

of the legal nature, purposes and attri butes of franchise

20



agree-nents, franchise fees and regul atory charges. |Its
concern that the "city's expenses for maintaining its property
and regulating the utility continue unabated while the
paynments of the franchise fee are being withheld", id., is
conpletely unfounded. As a matter of fact and | aw, the
franchi se fee was being paid for the grant of the franchi se,
not mai ntenance expenses, and nothing prevents the City from
recoveri ng any such expenses pursuant to valid regul atory
char ges.

Electric utilities' right to be free from unl awful taxes
i nposed for the use of public roads (as opposed to legitinmate
regul atory charges) does not nean they will never enter into
franchi se agreenents or be able to extort favorable terms in

franchi se negoti ati ons because they do not need franchise

agreenments to use public roads. | ndeed, this is self-evident,

as franchi se agreenents between electric utilities and | ocal
governnments have exi sted, and continue to be entered into,
despite the fact that electric utilities have always had the
right to use public roads subject only to valid regulatory
charges. This is why Alachua -- which nerely applied existing
law to prohibit a purported rental fee unilaterally inposed
for the use of public roads -- did not stop electric utilities

fromentering into new franchi se agreenents, as predicted by
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the dissent in that case. |ndeed, FPL advi sed Al achua County
it was willing to enter into a franchise agreenment imedi ately
after the Al achua decision was rel eased, has entered into at

| east nine franchise agreenents in the short period of tinme
since then, and is currently negotiating about twelve nore.

1. CONCLUSI ON

The deci sion bel ow nust be quashed, not just to correct the
injustice inflicted on FPC and its custoners in this case, but
to prevent costly, protracted litigation that will otherw se
surely occur if local governnments are led to believe they can
unilaterally inmpose multi-mllion dollar franchise fees on
utilities and their custonmers wi thout a franchi se agreenent
and wi t hout giving up anything whatsoever in return.
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