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SUMVARY OF ARGUMENT

Convictions for both attenmpted second degree nurder and
attempted felony nurder are not wunconstitutional and do not
viol ate double jeopardy. The Legislature has shown a clear
intent that both of these offenses should exist and that both
shoul d be puni shed. The two crinmes are distinct because in
attenmpt ed second degree nurder a defendant is being punished for
commtting an inmmnently dangerous act which evidences a
depraved mnd and in attenpted felony nurder a defendant is
bei ng punished for his commtting a felony and an unrel ated act
which could kill. These of fenses have separate el enments and are
not addressing the same evil. Therefore, there is not a double
j eopardy violation, and both of Appellant’s convictions shoul d

be affirnmed.



ARGUMENT
PO NT_ OF LAW

CONVI CTIONS FOR ATTEMPTED SECOND DEGREE
MURDER, AND ATTEMPTED FELONY MJURDER DO NOT
VI OLATE DOUBLE JEOPARDY
The i ssue before this Court is whether double jeopardy bars
a def endant from bei ng charged and convicted of the offenses of
attenmpt ed second degree nurder and attenpted fel ony nmurder. For
the reasons detailed below, it is the position of the State that
t hese convictions are not unconstitutional.
The standard for determining the constitutionality of
mul ti pl e convictions for offenses arising fromthe sane cri m nal
transaction is whether the Legislature “intended to authorize

separate punishnments for the two crinmes.” MP. v. State, 682

So. 2d 79, 81 (Fla. 1996); Boler v. State, 678 So. 2d 319, 321

(Fla. 1996), and if the Legislature’s intent is clear, no
additional review is necessary. Cruller v. State, 808 So. 2d
201 (Fla. 2002). If the Legislature’s intent is not clear

then, courts turn to the Blockburger! test to determine if the

of f enses have separate el enents.

In his brief the Defendant asserts that the two offenses
involved in this case - attenmpted second degree murder and
attempted felony nmurder - do not have separate el enents and are

not separate crines. In fact, he argues that the elenents of
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Bl ockburger v. United States, 284 U S. 299 (1932).
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these offenses are “indistinguishable.” (Respondent’s bri ef
(AB), page 8). Interestingly, as noted in the State’s initial
merits brief, this argument was expressly rejected in the
maj ority opinion of the Fifth District Court of Appeal.
Mtchell, 830 So. 2d 944, 946 (Fla. 5th DCA 2002). The Fifth
District Court of Appeal wote in its opinion:

The crimes constitute separate offenses
under Bl ockburger because each crinme
contains an elenment that the other does
not . Attenpted second degree nurder
requires that the perpetrator's act was
imm nently dangerous to another and
denonstrated a depraved mnd wthout
regard for human life. Attenpted felony
mur der requires that the act be commtted
during the course of commtting a felony
and that it could have resulted in the
unl awf ul death of another.

Mtchell, 830 So. 2d at 946.

Anot her argunent offered by the Defendant is that this was
a single attenpted hom ci de because this was “the firing of a
single shot, at a single victim” (AB, page 3). If this were
t he neasuring test, then the outconme would have been different

in the case of Gordon v. State, 780 So. 2d 17 (Fla. 2001). 1In

Gordon, there was a single shot and a single victin however
this Court found that double jeopardy did not bar nmultiple
convictions for attenpted first degree nmurder with a firearm
fel ony causing bodily injury, aggravated battery causi ng great
bodily harmwith a firearm and robbery with a firearm Gordon

780 So. 2d at 18.



The problem with the Defendant’s argunment is that the
i ssue of whether double jeopardy bars dual convictions nust be
resol ved “wi thout regard to the accusatory pl eadi ng or the proof
adduced at trial.” Section 775.021(4)(a), Fla. Stat. (2002). It
is not the act which is reviewed. Case |law which relied upon
this previous approach to resolving double jeopardy issues has
been effectively overruled by the Legislature as this Court
noted in Gordon: “The intent of the Legislature is to convict
and sentence for each crimnal offense commtted in the course
of one crimnal episode or transaction and not to allow the
principle of lenity ... to determne legislative intent.”
Gordon, 780 So. 2d at 24.

The Defendant continues his argument when he wites that
“[Alny crimnal act punished under the Felony Murder Statue is,
by definition, a distinct act, separate and apart from the
underlying felony.” (AB 10). The test is not what act was
commtted; the test is Legislative intent and whether each
of fense has a separate elenent. For exanple, case law is clear
that a defendant can be convicted of felony nurder and the
underlying felony because of Legislative intent and separate

elements. Boler v. State, 678 So. 2d 319 (Fla. 1996); see also

Lukehart v. State, 776 So. 2d 906 (Fla. 2000) (Double jeopardy

principles do not prohibit dual convictions for first-degree
fel ony murder and aggravated child abuse arising from death of

five-month-old child.)




The Defendant also wites that section 782.051, Fla. Stat.,
“allows a conviction (but not two convictions), for attenpted
fel ony nmurder.” (AB 12). The State agrees; however, in
addition, to Legislative intending the one conviction for
attempted fel ony murder under section 782.051 a defendant can
al so be convicted of attenpted second degree nurder. When a
def endant commits a felony listed under section 782.04, Fla
Stat. (2002), such as arson, sexual battery, or robbery, the
Legi sl ature has decided that such defendant is in essence

strictly liable for a resulting death. See State v. Hubbard,

751 So. 2d 552 (Fla. 1999) (This Court noted that strict
liability crimes |ike felony nmurder are clearly constitutional
witing “[t]here need by no showi ng of causation or active
participation by the defendant by the defendant in the hom cide

so long as he is proven to have been a participant in the felony

out of which the hom cide occurred.”); see also Lockett v. Ohio,
438 U.S. 586 (1978) (United States Supreme Court held that
felony nmurder statutes were constitutional.) Under the
attenmpted felony nurder statute, a defendant who commits one of
the enunerated felonies is held strictly responsible for any
intentional act which could cause the death of another if that
act is not an essential elenent of the underlying felony.
Section 782.051, Fla. Stat. (2002). This is different than
attempted second degree nmnurder which requires proof of a

depraved m nd



As recognized in the State's initial brief, there is case
| awt hat prohibits multiple convictions for a singular hom ci de. ?
For exanmple, an aggravated battery which results in a death

cannot lead to a defendant being convicted for aggravated

battery and nurder. See Canpbell-Eley v. State, 718 So. 2d 327
(Fla. 4th DCA 1998); Laines v. State, 662 So. 2d 1248 (Fla. 3d

DCA 1995), receded from on other grounds, Grene v. State, 702

So. 2d 510 (Fla. 3d DCA 1996). I n distinguishing the law in
those cases, this Court wote “[T]lhat rationale is not
appl i cabl e here, where an actual hom cide did not occur as a
result of Gordon’s crimnal actions.” Gordon, 780 So. 2d at 25;
(enmphasi s added). OF course, “an actual hom cide” did not occur
in the instant case either.

Lastly, the defense argues that the State has already
conceded this issue in the case of Gordon and shoul d be barred
by res judicata from now arguing differently. The | anguage
being relied upon in Gordon was a reference in this Court’s
opinion that the State had conceded that convictions for
attempted preneditated nurder and attenpted felony nurder are
i nperm ssible. Gordon, 780 So. 2d at 25. Not only were those

two offenses not the two being addressed in Gordon, they are

2

However, even this approach does not seem to be followed in
every State. See Chao v. Delaware, 604 A 2d 1351 (Del. 1992)
(Del awar e Supreme Court held inposition of nultiple punishments
for intentional nurder and felony-nmurder arising from sane
hom ci des did not violate double jeopardy.)




al so not the two being addressed in this case. This reference
woul d therefore be dicta and should not be found to bar the
State fromraising an i ssue which this Court has not previously
addr essed.

It is the position of the State that convictions for both
attempted second degree nurder and attenpted fel ony nurder are
not unconstitutional and do not violate double jeopardy. The
Legi sl ature has shown a clear intent that both of these offenses
shoul d exi st and that a jury can find a defendant comm tted both
of f enses. The two crinmes are distinct because in attenpted
second degree nurder a defendant is being punished for
commtting an inmmnently dangerous act which evidences a
depraved mnd and in attenpted felony nmurder a defendant is
bei ng puni shed for his conmtting a felony and an unrel ated act

which could kill



CONCLUSI ON

Based on the argunments and authorities presented above, the
State respectfully prays this Honorable Court reverse the
deci sion of the Fifth District Court of Appeal and reinstate the

judgnments and sentences inposed by the trial court.
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