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| NTRODUCT! ON

This petition for habeas corpus relief is being filed in order
to address substantial clainms of error under the Fourth, Fifth,
Si xth, Eighth and Fourteenth amendnents to the United States
Constitution, clains denonstrating that M. Jones was deprived of the
effective assistance of counsel on direct appeal and that the
proceedi ngs that resulted in his convictions, death sentence and
ot her sentences, as well as the affirmance of those convictions and
sentences, viol ated fundanental constitutional guarantees. Citations
to the direct appeal record shall be as (R page nunber). All other
citations shall be self-explanatory.

JURI SDI CTI ON

A wit of habeas corpus is an original proceeding in this Court
governed by Fla. R App. P. 9.100. This Court has original
jurisdiction under Fla. R App. P. 9.030(a)(3) and Article V, §
3(b)(9), Fla. Const. The Constitution of the State of Florida
guarantees that "[t]he wit of habeas corpus shall be grantable of
right, freely and without cost.” Art. I, ' 13, Fla. Const.

REQUEST FOR ORAL ARGUMENT

M. Jones requests oral argunent on this petition.

PROCEDURAL HI STORY

The Circuit Court of the Eleventh Judicial Circuit, Dade

County, Florida, entered the judgnents of convictions and sentences



under consideration. After a jury trial, M. Jones was found guilty
of two counts of first-degree nurder and related offenses. The jury
recommended death, and the trial judge inposed two death sentences.
On direct appeal, this Court affirmed M. Jones's convictions and

sentences. Jones v. State, 652 So. 2d 346 (Fla.), cert. denied, 116

S. C. 202 (1995). On March 24, 1997, M. Jones filed an initial
Rul e 3.850 notion. Several anmended notions were subsequently fil ed,
and the trial court conducted an evidentiary hearing limted to

certain issues. An order denying relief was entered, and M. Jones'

appeal is currently pending before the Court. Jones v. State, No.

SCO01- 734.



CLAI M |
APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL
NUMEROUS MERI TORI QUS | SSUES WHI CH WARRANT
REVERSAL OF ElI THER OR BOTH THE CONVI CTI ONS AND
SENTENCES.
M. Jones had the constitutional right to the effective

assi stance of counsel for purposes of presenting his direct appeals

to this Court. Strickland v. WAshington, 466 U. S. 668 (1984). "A

first appeal as of right [] is not adjudicated in accord with due
process of law if the appellant does not have the effective

assi stance of an attorney." Evitts v. lLucey, 469 U S. 387, 396

(1985). The Strickland test applies equally to ineffectiveness

al l egations of trial counsel and appellate counsel. See Orazio v.

Dugger, 876 F. 2d 1508 (11th Cir. 1989). Because the constitutional
vi ol ati ons which occurred during M. Jones' trial were "obvious on
the record” and "l eaped out upon even a casual readi ng of
transcript,” it cannot be said that the "adversarial testing process

worked in [ M. Jones'] direct appeal[s]." Mtire v. Wainwight, 811

F. 2d 1430, 1438 (11th Cir. 1987). The | ack of appell ate advocacy on
M. Jones' behalf is identical to the |ack of advocacy present in
ot her cases in which this Court has granted habeas corpus relief.

WIlson v. Wainwight, 474 So.2d 1162 (Fla. 1985). Appellate

counsel's failures to present the neritorious issues discussed in
this petition denonstrates that the representation of M. Jones

i nvol ved "serious and substantial deficiencies." Fitzpatrick v.

3



Wai nwright, 490 So.2d 938, 940 (Fla. 1986). Individually and

"cunul atively,” Barclay v. Wainwight, 444 So. 2d 956, 959 (Fla.
1984), the clains omtted by appellate counsel establish that

"confidence in the correctness and fairness of the result has been

underm ned." WIson, 474 So.2d at 1165 (enphasis in original). 1In
light of the serious reversible errors that appellate counsel never
rai sed, there is nore than a reasonabl e probability that the outcone
of the appeal would have been different, and a new direct appeal nust
be ordered.

A TRI AL COUNSEL' S ACTUAL CONFLI CT OF | NTEREST AND MOTI ON TO
W THDRAW

Bet ween the guilt phase decision and the begi nning of the
penalty phase, a conflict arose between the defense counsel Art Koch
and M. Jones. Defense counsel filed a notion on February 9, 1993,
seeking | eave of the court to withdraw as counsel for the defense.
That notion read:

The undersigned attorneys seek | eave of this
Court to withdraw as counsel for Defendant. In
support of this nmotion the undersigned state
that since the jury's guilt/innocence verdict
was rendered, the Defendant has threatened his
counsel with physical injury and death and has
refused to communi cate with counsel concerning
t he penalty phase proceedings in this case.
Furthernmore, given the nature and seriousness
of the threats made agai nst counsel, the
interest of the Defendant and those of counsel
are adverse and unreconcil able. Finally, given
the circunstances that now exist, continued
representation of the Defendant by present

trial counsel would nerely serve the purpose of

4



gi ving these proceedi ngs the appearance, but
not the substance, of due process and fairness.
Wher ef ore, the undersigned noves the Court to
permt their withdrawal for this cause.

(R 346-47). At a hearing that sane day, the serious nature of the
breakdown of trust between M. Jones and counsel was clarified on the
record:

THE DEFENDANT: Excuse ne, Judge Sorondo, could
| say sonet hing?

THE COURT: | think you should speak through
your | awyer.

MR. KOCH: No, | don't want to speak to him at
al |

THE DEFENDANT: That's the problemright here.
M. Koch isn't communicating with ne, so |
can't find out what's happening, really going
on.

MR. KOCH: | have filed a npbtion on this, this
regard. | _have no desire to speak to him |
will not speak to himand that is it.

THE COURT: Okay.

MR. KASTRENAKES: M. Koch has filed a notion
this nmorning seeking | eave to withdraw as
counsel for the Defendant which --

THE COURT: Okay. Let ne take a |look at this,
M. Jones and | will address your concerns.

(R 2202). \While the court |ooked over the notion, attorney Koch
addressed the court about an incident that had occurred the preceding
Thur sday when he and Dr. Eisenstein had gone to visit Victor Jones at

the jail (R 2203). Attorney Koch advised the court that at the jail



"Victor Jones was not only verbally abusive, but on the threshold of
viol ence, real violence" (R 2203). He went on to say that he
subsequently advi sed state expert Dr. Mutter, who was scheduled to
interview M. Jones prior to the schedul ed conpetency hearing, that
in spite of Victor Jones's 6th amendment right to counsel, he, Koch,
was not going to acconpany Dr. Miutter to the jail and he further
advised Dr. Mutter not to go (2204). Koch then made di sparagi ng and
unprofessional remarks in a diatribe directed at his client, M.
Jones:

MR. KOCH: ...Now, of course, Victor Jones wants

to know what's going on. | am appointed to

represent him | don't need to take verbal

abuse. | don't need to take the threats of

physi cal abuse. If he wants to duke it out,

fine, but I amnot going to sit here and be

sucker punched at the table sitting next to him
during the course of these proceedi ngs because

now he wants to know what's going on. | _wll
represent him if | have to. | don't need to
speak to him | don't need to deal with him

| am going to suggest he be shackled during --

THE DEFENDANT: No, no, no.

MR. KOCH: -- during the penalty phase --

THE DEFENDANT: No.

MR. KOCH:. Because actually based on what he
said there is a real danger to M. Kastrenakes,

to M. Behle and to nyself and that is the
situation we are in. That is the situation he

has decided to create. | didn't vote him
quil ty. | didn't kill anyone. | didn't
conf ess. | didn't put wallets in ny pockets.

| didn't do those sorts of things. He did.
The jury has found himguilty and is so often

6



t he case Defense Counsel is being blaned for
the acts that the jury found beyond a
reasonabl e doubt that Victor Jones conmmitted.

| didn't commt seven felonies. | didn't get
out of prison Novenber 27th and kill two people
on Decenber 19th, yet | am being blaned by him
That is the situation. So, if necessary | wll
continue to represent him but | don't need to
talk to him

THE DEFENDANT: Excuse nme, Your Honor.

MR. KOCH: | don't need to deal with him

THE DEFENDANT: There is a reason why right now
| don't want himto represent me. Ckay. You
heard what he just said. He just m ght as well
say before he even started on ny case that | am
guilty. That is the way he felt about it. So,
what reason would | need himto finish ny case
if he feels like |I amguilty. You know | fee
like that is part of the way that | got found
guilty because of his attitude. That's right.
| did. | was hostile towards him sinply
because of that reason. Right now because of
what he i s saying.

THE COURT: What he is saying the jury found you
guilty.

THE DEFENDANT: Right. He nentioned ot her
things too also like -- ah -- you know,
automatically they are going to sentence you to
the electric chair, you know, regardl ess of
what happens.

THE COURT: | don't know that.

THE DEFENDANT: That's what M. Koch said, you

know. So, you know, how did he expect ne to

take that, you know, like |I want -- was

supposed to be a little kid and take that.
(R 2204-06). Koch then represented to the court that he had "said
nothing that is not a matter of public record" (R 2214). The

7



trial court exhibited concern about the obvious problenms wth

comruni cati on between attorney and client, and inquired of defense
counsel about whether he had net with the client before the trial (R
2217). Koch replied, stating he had visited with M. Jones
"countless tines" and in response to the Court's inquiries about

whet her he had di scussed the case, trial strategy and the wei ght of
the evidence with his client, Koch said he had di scussed "Everythi ng"
(R 2217).

The response of the court was to subject M. Jones to a |engthy
court lecture and exam nation that appears to have been intended to
all ow the court to rule against the defense notion to withdraw and to
si mul t aneously undercut the pending defense claimthat M. Jones was
i nconpetent (R 2218-37). M. Jones's confusion and uncertainty
related to his disability is exhibited by some of his comments during
the court's inquiry:

THE DEFENDANT: Yes, Judge Sorondo. | have
no doubt about M. Koch comng to see ne
hel ping me prepare for the trial, but the
problem was at the last mnute during the trial

all of a sudden they want to change their

strategy. You know | didn't want it that way.
* % %

Just what this was -- um-- was in a
di fferent way concerning about nme -- um-- why
| woul d not take the stand.

* % %

It's hard for me to say because it's hard
-- | really -- really it's hard for ne to

8



remenmber anything. | get confused a | ot of
times. | just don't renmenber things, you know,
so | couldn't really say that | renmenber, but
you're probably right.

* % %

| don't know any thing about it
(preparation for the penalty phase).

* % %

Un-- |'s rather not answer. I will take
your word for it, but I would rather not say.

* % %

Don't get me wrong. All |I'm saying, okay,
he's a good attorney, don't get me wrong, but
since this is -- has happened, okay, but before

t hi s happened, okay, we had a strategy to go
one way and then right before at the |ast
mnute it had to change. You know all pressure
cane on ne, you know and it happened to nme once
before and | felt |ike something was w ong.

You know, why should at the last mnute all the
pressure come on ne.

* % %

But M. Koch knows also that | can't
really -- it is hard for nme to make deci sions
like that. | amconfused a lot, so it is hard
for me to do that.

* % %

No. | just told him (M. Koch), well, at
the last mnute | told him don't cone see ne
at jail any nore. That's what | told him you
know, because he really, you know, pissed ne

off. What | did tell himwas I -- | think he

al so hel ped set nme up, you know, since all the
way he had been pl anning and planning. It just
didn't go that way at the last mnute. | just

et himknow I'd be happy to | et him know

9



(R 2218,

verbally or if it's going to cone out
physically, I'd rather |let himknow verbally.
don't think I did anything wong.

2219, 2220, 2221, 2222, 2223, 2225). Further evidence of

an direct conflict

Koch's response, in

VWhat

bet ween attorney and client is provided by M.
whi ch he accuses his client of |ying:

you are hearing today from Victor

Jones is not the basis upon which | filed the
motion to withdraw. The reason is not -- the
basi s for

which | filed the notion to wi thdraw

is that

M. Jones is not telling the truth with

respect to many things that occurred. There is

a witness to what occurred, who woul d
substanti ate everything | have said and nore.

br

...Well, the reason | bring it up is the
fact the State is standing here arguing how
credi bl e everything Victor Jones has said. You
know, he doesn't want to fire his |awer, he's
perfectly happy with this, he doesn't want

that. Thi
i ntroduce seven convictions on. So, | sinply
ing it up so that it is clear that everything

s is the same man they're trying to

that Victor Jones has said today with respect

to this particular problem my not necessarily

be true,

despite the fact that it i s now

convenient for the State to vouch for his

credibility. That is the only reason | bring

it

up.

(R 2232-33) (enphasis added). The comments by the trial court at

the conclusion of this inquiry sinply disregarded consideration of

the direct conflict

with M.

bet ween attorney and client that was entw ned

Jones disability related to his frontal |obe syndrone.

M.

feel, fi
Jones,

rst of all, in my conversations with
as the State pointed out during the

course of the trial, M. Jones behaved
respectfully toward nme and he was quiet at his

10



tabl e, occasionally |eaning over to speak to
M ss Rodriguez, occasionally |eaning over to
speak to the other fellow ..On a couple of
occasions | addressed himin reference to sone
issues | wanted to clarify and he responded
articulately, he responded intelligently. In
many i nstances he is yielding to your judgnment.
He has indicated to me that during the course
of the two year period that he was satisfied
with the time that you dedicated to hi mwhich
is rare. In many cases involving your office
there are often conplaints about a | ack of
visitation. That is not the case here. M.
Jones today is conposed. He has addressed ne
intelligently and articulately. He has
expressed sone of his concerns and at the sane
time shown that he understands what is going
on. He understands what is at stake. He knows
what has happened. He doesn't |ike what has
happened which is conpletely understandabl e.
He finds hinself in a very difficult position.
He knows what is at stake to conme. He knows
the jury tomorrow will consider whether to
recomend to nme the sentence to himof life

i nprisonment or to death. He has an

under st andi ng of your skill as an attorney. He
is not challenging your skill as an attorney.
In fact, he has indicated you are a qualified
attorney. | have no doubt that his explosion

or his venting on that particul ar occasi on when
you were with Dr. Eisenstein was
substantial...He is not asking ne to -- he is
not suggesting you are ineffective as the |aw
contenplates that term He obviously wants to
know what is going on. | think if nothing else
M. Jones has a better understandi ng of what's
goi ng on now i nsofar as why the doctors have
been going to see him Again, | amsatisfied

t hat he understands what is going on and what
is at stake; having shown al ways the
appropriate behavior in the courtroom having
showed it today. He is rational. He seens to
have a rational understandi ng of what is going
on. He addresses ne respectfully with the

def erence of one who understands the relative
position of the parties...

11



(R 2233-36). The court then denied the notion to withdraw, citing a

Third DCA case, Sanborn v. State, 474 So. 2d 309 (Fla. 3d DCA 1985)

from whi ch he quoted | anguage at 314, "as long as the trial court has
a reasonabl e basis for believing that the attorney/client relation
has not materially deteriorated to a point where counsel can no

| onger give effective aid in the fair representation of the defense
the Court is justified in denying a notion to withdraw' (R 2236-
37).1

At a subsequent hearing on February 12, 1993, trial counsel
noved orally to renew his notions to withdraw as counsel and to have
M. Jones shackled during the penalty phase (R 2446). The trial
court denied both notions (R 2246).

Despite this issue virtually |eaping off of the transcript,
appel l ate counsel unreasonably failed to raise on appeal the trial
court's denial of the notion to withdraw due to the actual conflict
of interest which had arisen between Koch and M. Jones. The | ower
court also failed to appoint counsel for M. Jones with respect to
the notion filed by Koch, because when Koch sought to w thdraw, he
was clearly acting against the interests of his client and M. Jones

was essentially unrepresented during the proceedi ngs addressing

The trial court's reliance on Sanborn is clearly msplaced. At
i ssue in Sanborn was an attorney's notion to withdraw based on the
attorney's allegation that the defendant had directed himto present
evi dence and argue facts which counsel knew to be false. The facts
of M. Jones' case could not be nore different.

12



Koch's nmotion to withdraw. Appellate counsel's fifty-five (55) page
initial brief contained twenty-eight (28) pages of argunment of which
thirteen (13) pages were devoted to Argunent |11 concerning fetal
al cohol syndrome.? Nowhere in the argunment section of the brief does
appel l ate counsel raise the conflict of interest set up by trial

counsel Koch's attenpts to withdraw, his comrents about M. Jones on

2An i ssue which this Court determ ne had not even been raised in
the trial court. Jones, 652 So. 2d at 351-52. \When consi dering
whet her M. Jones' appellate counsel rendered prejudicially deficient
performance in failing to raise the issues contained in this
petition, it is appropriate for the Court to consider the issues that
were raised, in order to assess the reasonabl eness of appellate
counsel's putative decision-making in determ ning what issues to
raise. There can be no strategic reason for appellate counsel's
decision to make a neritless argunment regarding fetal alcohol
syndronme while at the sane tine conpletely ignoring a patent conflict
issue that is apparent on the record. Appellate counsel's
i ndependent research projects or interests should not influence the
critical process of choosing what argunents to feature in a capital
brief. Appellate counsel's obsessive focus on al coholism and fetal
al cohol syndronme in M. Jones's brief nust be viewed in the context
of deficient performance. Her biases are well docunmented in her own
wor k product. See Nancy C. Ware, The Alcoholic Client:
| dentification, Recommendati on and (Maybe) Rehabilitation, THE
FLORI DA BAR JOURNAL, Decenber 1999, at 44. Although this article was
publ i shed sone six years after M. Jones's Decenber 1993 initi al
brief and June 1994 reply brief, the excerpts about fetal alcohol
syndronme track the substance of the argunents found in the appellate
briefs. Appellate counsel concluded and the briefs reflected her
unsubst anti ated personal opinion that "the trial court's rejection of
nearly all of the defense argunents relative to mtigation was the
result of his unshakable belief that a m ddl e-class upbringing can
make up for tinme spent in an al cohol -soaked wonb." Reply Brief at
10. Her reliance on her personal views in choosing what issues to
brief was not a strategic decision but rather objectively
unr easonabl e performance which operated to the consi derabl e prejudice
of M. Jones, given the substantial clains that appellate counsel did
not raise.

13



the record and M. Jones' attenpts to renobve Koch fromthe case.?
Had appell ate counsel raised this issue on appeal, there is
nore than a reasonabl e probability that this Court would have granted

relief. Strickland v. Washington, 466 U.S. 668 (1984). The | ower

court clearly erred in denying the notion to withdraw filed by
def ense counsel, as there was a unm st akabl e breakdown in the
attorney-client relationship between counsel and M. Jones, and a

concom tant breach of the duty of loyalty owed to M. Jones by

30Only a review of the penalty phase section of the Statenent of
the Facts of the initial brief provides any acknow edgenent that the
events nmenorialized supra ever occurred in M. Jones' case. Initial
Brief at 13-23. Specifically, the initial brief recorded that
"[trial] [c]ounsel argued that M. Jones was so hostile to counsel
that he feared actual physical violence. Wile the court refused to
| et counsel withdraw, he agreed to have M. Jones evaluated..."
Initial Brief at 13. The initial brief also notes that "l ead counsel
told the court that he wanted M. Jones to be shackl ed during the
penalty proceedi ngs because of threats of physical violence that he
had made toward | ead defense counsel and toward both prosecutors.
That request was refused, the court comenting that M. Jones was
rational, articulate, and understanding in his colloquies with the
court. In fact, two days before the conpetency hearing, that M.
Jones "certainly seens conpetent to ne."" Initial Brief at 13. The
facts in initial brief also notes that on the day of M. Jones
conpetency hearing, the trial court "denied | ead counsel's ore tenus
nmotion to substitute other counsel,” and further that "[c]o-counsel
[ Rosa Rodriguez] reported to the court that M. Jones had no
confidence in | ead counsel, and M. Jones hinself advised the court
t hat he could not communicate with co-counsel either, for which he
bl amed | ead counsel.” Initial Brief at 14. Finally, the facts
reveal that during the trial M. Jones advised the court that trial
counsel was planning to make himl ook |ike a nonster and then
request ed new counsel, a request which the | ower court denied.
Initial Brief at 16-17. Thus, appellate counsel was not unaware of
the facts which gave rise to the conflict of interest and the notion
to withdraw, but rather, wi thout a reasonable strategic decision,
failed to raise the issue on appeal.
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counsel. Due to the level of breach occurring, M. Koch was actually

or constructively denied counsel, and prejudice is presuned. United

States v. Cronic, 466 U. S. 648, 659-60 (1984). "[T]he duty of
loyalty . . . [is] perhaps the nopst basic of counsel's duties.” 1d.
at 692. "The purpose of the Sixth Amendnent guarantee of counsel is

to ensure that a defendant has the assistance necessary to justify
reliance on the outconme of the proceeding." |1d. at 691-92. "[T]o
conpel one charged with a grievous crinme to undergo a trial with the
assi stance of an attorney with whom he has becone enbroiled in
irreconcilable conflict is to deprive himof the effective assistance

of any counsel whatsoever." Brown v. Craven, 424 F. 2d 1166, 1170

(9th Cir. 1970).

When confronted with an issue of wi thdrawal due to a conflict
bet ween attorney and client, the inquiry is not sinply whether trial
counsel can conpetently represent the defendant in spite of the
conflict, as the trial court essentially concluded, but rather the
focus nmust be on the nature of the breakdown between counsel and

client. See United States v. Adel o-Gonzalez, 268 F. 3d 772, 778 (9th

Cir. 2001) ("The court's factual findings reflect this m splaced
enphasis; it explicitly held in denying both notions that the

appoi nted counsel was conpetent and fully prepared to provide the
necessary quality of representation. There was too nuch enphasis on

t he appointed counsel's ability to provide adequate representation

15



and not enough attention to the status and quality of the attorney-

client relationship"); United States v. Misa, 220 F. 3d 1096, 1102

(9th Cir. 2000) ("Even if a defendant's counsel is conpetent, a
seri ous breakdown in comunication can result in an inadequate

defense"); United States v. D Anore, 56 F. 3d 1202, 1206 (9th Cir.

1995), overruled on other grounds by United States v. Garrett, 179 F

3d 1143, 1145 (9th Cir. 1999) ("[A] court nmay not deny a substitution
notion sinply because it thinks current counsel's representation is
adequate"). Thus, when an attorney calls his client a liar and

| aunches into an "open attack on his client's credibility," a
"serious breach of trust and a significant breakdown in

conmuni cation” ensues which "substantially interfered with the

attorney-client relationship." Adelzo-Gnzalez, 268 F. 3d at 779.

Accord Frazer v. United States, 18 F. 3d 778, 783 (9th Cir. 1994)

(verbal assaults and "threatening and i nproper statenents" agai nst

client rose to level of actual conflict of interest); United States

v. Shorter, 54 F. 3d 1248, 1252-53 (7th Cir. 1995) ("Wen a defendant

accuses his counsel of inproper behavior and the counsel disputes his
client's accusations, an actual conflict of interest results because
“any contention by counsel that defendant's allegations were not true

woul d (and did) contradict his client'"); Cark v. State, 690 So. 2d

1280, 1283 (Fla. 1997) ("counsel's attacks on Clark's character and

counsel's attenpts to distance hinmself fromhis client could only
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have hurt Clark's cause" warranting a finding of ineffective
assi stance of counsel).

The nature of the comments made by Koch against M. Jones
unequi vocal ly established his breach of the duty of loyalty owed to
M. Jones. Koch directly accused his client of |ying and threatening
physi cal harmto hinself, the prosecutor, and the nental health
experts. Koch told the judge, who is the ultinmate sentencer in the
case, that "he" (Koch) did not go out and kill people soon after
bei ng parol ed, but that "he" (M. Jones) did. He also repeated that
he woul d not speak to or deal with M. Jones any |onger, and that he
woul d only represent himfurther if he "had to."™ To nake matters
even worse, Koch then recommended that his own client be shackled in
front of the jury during the penalty phase.

Mor eover, during the proceedings initiated due to Koch's notion
to withdraw, Koch "virtually abandoned" M. Jones when Koch "took an
adversary and antagonistic stance" toward his client, |eaving M.
Jones to fend for hinself against the representations of his own

attorney. Adel zo-Gonzalez, 268 F. 3d at 779. Thus, Koch's actions

deprived M. Jones of the right to counsel during the notion to
wi t hdraw proceedi ngs, which are certainly a critical stage. M.
Jones was left to fend for hinself, w thout the guiding hand of
counsel, against his counsel's diatribe in front of the very judge

who would | ater be the final sentencer. Koch's actions thus deprived
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M. Jones of the right to counsel, and the right to the effective
assi stance of counsel. The trial court also failed to appoint
counsel to represent M. Jones' interests during the proceedi ngs
initiated as a result of Koch's nmotion to w thdraw.

The notion to withdraw and the exchanges noted above al so
represent the intersection of several different Rules of Professional
Conduct and the overriding issue of the conpetency of M. Jones to
conmmuni cate with counsel and to participate in his own trial. The
Rul es of Professional Conduct inplicated include Rule 4-1.4
Communi cation, Rule 4-1.6 Confidentiality of Information, Rule 4-1.7
Conflict of Interest; CGeneral Rule, Rule 4-1.14 Client Under A
Disability, and Rule 4-1.16 Declining or Term nating Representation.
M. Jones was unable to consent to representation in a conflict
situation because he was i nconpetent to do so. Koch's concerns about
his own safety directly interfered with his duty of loyalty to M.
Jones as contenplated by Florida Rule of Professional Conduct 4-1.7.
M. Jones was, and is, a client under a disability, as per Rule 4-
1.14. The Coment to Rule 4-1.14 notes that "[t]he fact that a
client suffers a disability does not dimnish the Iawer's obligation
to treat the client with attention and respect.” The professiona
obligation of a lawer in the position that Koch found hinself, where
"a client's ability to make adequately consi dered decisions in

connection with the representation is inpaired" is to attenpt, as far
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as i s reasonably possible, to nmaintain a normal client-|lawer
relationship with the client. See Florida Rule of Professional
Conduct 4-1.14 Client Under A Disability.

It was a cl ear abuse of discretion for the trial court to deny
def ense counsel's notion to withdraw and to allow M. Jones to go
unrepresented during this critical stage. Appellate counsel's
failure to raise this issue on appeal constitutes ineffective
assi stance of counsel, and M. Jones is entitled to relief.

B. MOTI ONS TO SUPPRESS

Prior to trial, M. Jones filed notions to suppress physical
evidence as well as certain statenments (R 197-99; 213-16). The
physi cal evidence sought to be suppressed was set forth in M. Jones'
noti on:

1. This notion seeks to suppress as
evi dence the small black coin pouch, all keys,
the cigarette lighters, $238.67 in currency and
coins seized fromthe Defendant by officers
John Vance and/ or Jorge Garcia while the
Def endant was at the scene of the hom ci des
and/ or at Jackson Menorial Hospital.

2. Furthernmore, this notion seeks to
suppress as evidence all articles of clothing
and all itens seized fromthose articles of
cl ot hi ng.

3. Furthernmore, this notion seeks to
suppress as evidence all substances seized as a
result of the so-called gunshot residue tests
performed upon the hands of the Defendant.
These latter seizures were made at Jackson
Menori al Hospital by officers Garcia and/ or
Cadavi d and/ or technician Evans.
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4. Furthernmore, this notion seeks to
suppress as evidence all sanples of the
Def endant's bl ood provided to the police by
Jackson Menorial Hospital.

(R 198). As to the statenents sought to be suppressed, the notion
det ai | ed:

The specific statenments sought to be suppressed
are: that statenent made on December 19, 1990,
to police office Jorge Garcia. The statenent
was nade at or inmmediately adjacent to a

busi ness call ed the Nestor Engineering
Corporation | ocated at 148 NE 28th Street,
Mam , Florida. The defendant also seeks to
suppress that statenent nade on Decenber 19,
1990, to police officer George Cadavid. This
statenent was made at or near the energency
room at Jackson Menorial Hospital. The

Def endant al so seeks to suppress that statenent
made on Decenber 21, 1990, to police officers
John Buhrmaster and/or Oscar Tejada. This
statenment was nmade at the neurosurgica

i ntensive care unit at Jackson Menori al
Hospi t al .

(R 213).

Following a hearing (R 80 et. seq.), the lower court ruled
that as to the itens seized from M. Jones at the scene of the crine,
such itens were adni ssible as the police had probable cause to take
M. Jones into custody and the itenms were a product of the search
incident to arrest (R 436). As to the clothing that was seized, the
trial court ruled that they were adm ssible because they were seized
pursuant to hospital procedures (R 437-38). As to the blood sanples

and hand swabs, the court also denied the notion to suppress w thout
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expl anation (R 439). Wth respect to the statenent nade by M.
Jones that "the old man shot nme," the court denied the notion to
suppress, concluding that it was not taken in violation of the
constitution (R 440). The court also ruled that the statenment made
by M. Jones "go fuck yourself" was made in response to officer
Garcia's question "what do you nean the old man shot you" and denied
the notion to suppress (ld.). The court also ruled that M. Jones'
statenent "the police shot nme,” made in response to the officer's
guestion "who shot you" was al so adm ssi bl e because it was not an
interrogation or an accusatory question (R 441). The court denied
the notion to suppress M. Jones' statement "that's nmy own fucking
probl em not yours" because it was al so not nade in connection with
an interrogation (R 442). The court did rule that M. Jones'
statenents to the doctor that he did not want to talk to the police
was not adm ssible (R 442).4

Followi ng the court's rulings, trial counsel filed a request
for an evidentiary hearing and a notion for reconsideration,
asserting:

1. On Decenber 19, 1990 t he Def endant
was arrested by police officer Garcia.

2. An arrest affidavit was not witten

4Trial counsel also filed several nmotions in |imne concerning
t hese suppression issues (R 252-254). The denial of these notions
were |ikewi se not raised on appeal by M. Jones' appell ate counsel,
to M. Jones' substantial prejudice.
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until Decenber 21, 1990.

3. The Def endant was in custodi al
restrai nt between the dates of Decenber 19 and
Decenber 21, 1990.

4, Neit her the Clerk of the Court nor
t he departnment of corrections was notified or
ot herwi se informed of the Defendant's arrest on
Decenmber 19, 1990.

5. The Defendant's status as a patient
at Jackson Menorial Hospital does not preclude
the Clerk's Ofice of the departnent of
corrections fromconstructively bringing the
Def endant before a judicial officer pursuant to
Rul e 3.130, Florida Rules of Crimnm nal
Procedure.

6. The nanmes of defendants confined to a
hospital facility or otherwi se unable to appear
are placed on the cal endar of the judicial
of fi cer conducting appearances under Rule
3.130.

7. The first appearance of these
confined patients are held within twenty four
(24) hours of arrest. At such tinme the public
defender's office is conditionally appointed to
represent the defendant.

8. Had t he above procedure been
fol |l owed, counsel for the Defendant would have
been appointed within twenty four (24) hours of
his arrest on Decenber 19, 1990.
(R 257-58). In a separate notion, the defense al so requested
reconsi deration of the notion to suppress the statenents of M. Jones
on the follow ng grounds:
Def endant, Victor Tony Jones, noves this
Court to re-consider its previous ruling which
deni ed Defendant's notion to suppress
statenments. As grounds in support of this
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petition, the Defendant cites article 1,
section 16 of the Florida Constitution; Donnie
Denont Phillips v. State of Florida, 17 FLW
S712 (Nov. 27, 1992), Traylor v. State, 596 So.
2d 957 (Fla. 1992), and Owen v. State, 596 So.
2d 985 (Fla. 1992).

Wher ef ore, Defendant nmoves the Court to

conduct an evidentiary hearing in Defendant's

nmotion to suppress statenents and at the

conclusion of that evidentiary hearing to re-

consider its ruling in which it denied

Def endant' s noti on.
(R 259).

Appel | ate counsel failed to raise on appeal the | ower court's

deni al of the notions to suppress both the physical evidence at
i ssue, the various statenents he contended shoul d have been excl uded
on constitutional grounds, and the denial of the notions for
reconsideration with requests for additional evidentiary hearings.
The statenents made by M. Jones, wi thout the benefit of counsel,

were inadni ssible as his right to counsel had attached. Brewer v.

Wlliams, 430 U.S. 387 (1977); Maine v. Multon, 474 U.S. 159 (1985);

McNeil v. Wsconsin, 501 U S. 171 (1991); Traylor v. State, 596 So.

2d 957 (Fla. 1992); Phillips v. State, 612 So. 2d 557 (Fla. 1992);

State v. Ruiz, 526 So. 2d 170 (Fla. 3d DCA 1998); State v. Lew s,
518 So. 2d 406 (Fla. 3d DCA 1988). Additionally, the physical

evi dence shoul d have been suppressed. See People v. Jordan, 468

N.W2d 294 (Ct. App. Mch. 1991). Appellate counsel's failure to

raise this issue on appeal constitutes ineffective assistance of
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counsel, as there is a reasonable probability of a different outcone
on appeal had this issue been raised. Habeas relief is therefore
war r ant ed.

C. SUBSTI TUTI ON OF MEDI CAL EXAM NER

Prior to trial, the State filed a notion for substitution of
medi cal exam ner, all eging:

1. Dr. Arthur Copel and conducted an
aut opsy on the bodies of Jack Nestor and Dolly
Nestor, the victins in the above-captioned case
in Decenmber, 1990.

2. Dr. Copel and has subsequently been
transferred to a State beyond the jurisdiction
of this Court to conpel as a w tness.

3. There are avail abl e associ ate nedi cal
exam ners at the Dade County Medical Exam ner's
O fice who can review Dr. Copel and's report,
protocol, notes, and deposition and testify
conpetently wi thout the need to incur the
expense of attenpting to produce Dr. Copel and
as a live trial wtness.

4. The Medi cal Exam ner's notes,
protocol, and reports are busi ness records
prepared in the normal course of regularly
conducted business activities. Florida Statute
90. 803 (6).

5. Therefore those records are
adm ssi bl e as a business record exception.

6. Furthernmore, the reports, protocol,
and notes are also witings of a public office
which set forth matters observed pursuant to
duty inposed by law as to matters with which
there is a duty to report. Florida Statute
406. 11 and Florida Statute 90.803 (8).
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7. Substitution of nmedical examners is
al so provided for by case |law. Montgonery v.
Fogg, 4798 F. Supp. 363 (S.D. New York 1979).

(R 200-01).
The defense objected to the State's notion:

2. Granting of this state's notion and
allowing the relief sought in it would violate
ri ghts guaranteed to the Defendant under the
fifth, sixth, eighth, and fourteenth amendnents
to the United States Constitution, and article
|, sections 2, 9, 16 and 17 of the Florida
Constitution.

3. The case cited in the state's notion,
Mont gonery v. Fogg, 479 F. Supp 363, stands for
the proposition that the autopsy report may be
adm ssi bl e despite the absence of the medical
exam ner where there is no contention as to the
cause of death.

4. Here, the state is seeking to
substitute an associ ate nedi cal exam ner in
lieu of the trial appearance and testinony of
Dr. Copel and.

5. Furthernore, the Defendant submts
that not every docunment and/or recitation
contained in the death investigation file is
adm ssi bl e under Florida Statutes 90.803 (6) or
90.803 (8). Brevard County v. Jacks, 238 So.
2d 156 (4DCA 1970).

6. Furthernmore, Florida Statutes 90.803
(6) and 90.803 (8) address the adnmissibility of
.o menor andum report, record, or data .
.," in other words, tangible docunents. These
citations do not address the issues raised by
the State's desire to substitute w tnesses.

7. Furthernmore, Dr. Copel and perforned a
deat h investigation, not nmerely an autopsy,
this death investigation involved going to the
scene. Consequently, sonme of his opinions are
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based upon his personal observations. These
are matters about which a "substitute" w tness
cannot properly testify.

(R 203-04).

Foll owi ng a hearing on the State's nmotion, the | ower court
granted the notion for substitution (R 355-59). Prior to the State
calling Dr. Joseph Davis, the substitute nedical exam ner, defense
counsel renewed his objection to the substitution of Dr. Copel and by
Dr. Davis (R 1789).

The | ower court erred in granting the State's notion to
substitute nedical exam ners. The law is clear that a defendant has
a right under the Sixth Amendnent to confront w tnesses agai nst him
"There are few subjects, perhaps, on which [the Suprene] Court and
ot her courts have been nore nearly unani nobus than in their expression
of belief that the right of confrontation is an essential and

fundamental requirenent for the kind of fair trial which is this

country's constitutional goal." Pointer v. Texas, 380 U S. 400, 404-

05 (1965). Accord Douglas v. Al abama, 380 U. S. 415, 418-19 (1965).

The continuing vitality of this right was recently reaffirned in

Lilly v. Virginia, 527 U S. 116 (1999). By allowi ng a substitute
medi cal exam ner to parrot back the concl usions reached by anot her
witness, M. Jones was denied his right to confront the actual

wi tness who perfornmed the autopsy and death investigation in his

case. Unli ke situations in which this issue has ari sen before, see
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Brennan v. State, 754 So. 2d 1 (Fla. 1999); Geralds v. State, 674 So.

2d 96 (Fla. 1996), Dr. Davis did not conme to independent concl usions
but rather parroted back concl usions reached by Dr. Copel and. Thus,
the State was permtted to introduce patent hearsay through anot her

wi t ness, and M. Jones was never able to confront the medical

exam ner who actually performed the autopsies and arrived at
concl usi ons based on the autopsi es and i ndependent death
investigation. The trial court's granting of the substitute nedical
exam ner violated M. Jones' right to confrontation and to due
process of law. Dr. Copeland was clearly available, the State just
did not want to go to the "expense" of bringing himto Florida. This
predicate is insufficient to warrant substitution of the medical

exam ner. The State violated its duty to produce avail abl e wi tnesses
whose statenments are introduced through the testinony of other

witnesses, Ohio v. Roberts, 448 U.S. 56, 66 (1980) ("when a hearsay

decl arant is not present for cross-exam nation at trial, the
Confrontation Clause normally requires a showing that he is

unavail able"), and the Sixth Amendnent. Pointer, 380 U S. at 406-07
("A maj or reason underlying the constitutional confrontation rule is
to give a defendant charged with crinme an opportunity to cross-

exam ne the witnesses against him"). The purpose of the Sixth
Amendnment is "to guarantee that the fact finder had an adequate

opportunity to assess the credibility of witnesses." Berger V.
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California, 393 U S. 314, 315 (1969). Although an "adequate
opportunity for cross-exam nation may satisfy the clause even in the

absence of physical confrontation," Douglas, 380 U S. at 418, the
Si xth Anmendnment contenpl ates that, absent conpelling reasons to the
contrary, "the " evidence devel oped' agai nst a defendant shall conme
fromthe witness stand in a public courtroomwhere there is full

judicial protection of the defendant's right of confrontation, of

cross-exam nati on, and of counsel." Turner v. Louisiana, 379 U.S.

466, 472-73 (1965). Appellate counsel's failure to raise this
preserved issue in M. Jones' direct appeal underm nes confidence in
t he outcone of the appeal, and habeas relief is warranted.
D. CONSTI TUTI ONALI TY OF PRI OR CONVI CTI ONS.

Trial counsel Koch filed notions to set aside M. Jones's prior
Dade County convictions Nos. 89-47989, 87-9733A, 87-12591, & 87-
23834, convictions that were under the alias Charles Thonpson, that
were | ater used as aggravating factors (R 129-30, 160-61). Koch
then litigated the constitutionality of M. Jones's plea colloquies

during his prior convictions below, citing to Johnson v. M ssi ssippi,

108 S. Ct. 1981 (1988), during a pre-trial hearing on November 25,
1992 (R 421-34). Defense counsel argue:

[We are all eging, nunber one, the plea was not
know ngly, understandingly and voluntarily
made, that the Defendant did not understand the
nature of the charge and the consequences of
the plea. And nunber three, that there was no
factual basis for the plea in any of these
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cases. W are alleging each of these grounds
with respect to each of the prior convictions.

(R 425). After argunment by the parties and a review of the Arrest
Affidavits, provided by the State, the trial court denied Koch's
nmotion on the nmerits and made the follow ng ruling:

The Court feels that the | ower court that took

the pleas was satisfied that there was a

factual basis for which the pleas could be

taken and announced so in the transcript and

that the pleas were, in fact, freely and

voluntarily taken and followed all the rules of

procedure necessary to ensure that he Defendant

freely and voluntarily entered the pleas,

understood the rights that he was giving up and

that these pleas were not taken in violation of

any of the Defendant's constitutional rights.
(R 431, 432). The State commented on the record that the arrest
affidavits should be made part of the record and "part of the Court's
order and ruling or sent up as a matter of course" (R 432). The
| ower court then nade a finding that a review of the arrest warrants
in the three cases established "a prinma facie showing of guilt to the
Def endant™ (R 434).

Trial counsel Koch failed to offer up any proof at the pre-

trial hearing that M. Jones was unable to nmake a know ng,
intelligent and voluntary waiver of his rights during the plea

col l oquy nor did he object (on the record) to the ruling of the court

or file a motion for rehearing or an appeal .® However, given the

This allegation is nore specifically alleged in M. Jones' Rule
3. 850 appeal.
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comments by the State about the order being "sent up" and the

exi stence of a non-record portion bookended between coments by the
| ower court and concerns expressed by the State about the Johnson
claim counsel Koch may have believed the issue was preserved for
appeal and it is inpossible to know what was said off the record:

THE COURT: It will all be a part of the
package because the notion in opposition for
notion to set aside convictions has it attached
toit. It will be part of the package.
Hopefully it stays together with the notions to
set aside the convictions. What else do we
have besides the Mtion to suppress?

(Thereupon, other matters were heard not
related to this hearing, after which the
foll owi ng proceedi ngs were had)

MR. LEHNER: Your Honor, if we can go back to
what we are dealing with, | apologize. | don't
want to beat a dead horse but | do want to nake
sure that the record is absolutely clear on the
matter of these prior convictions and the
factual bases.

My understanding is the Court has reviewed the
transcripts and cone to the conclusion that the
prior judges were satisfied there was a factual
basis. | think we need to go one step further
and have this Court in an abundance of caution
review the A-forms and itself mke a

determ nation that there was, in fact, a
factual basis.

On the same chance, if an appellate court ever
di sagrees with this court and finds that the
prior Courts didn't in fact do a proper
inquiry, if this Court would make that inquiry,
we woul d avi ate any probl ens.

(R 432-433).
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Al t hough trial counsel Koch nmade an attenmpt below to litigate
this issue, appellate counsel failed to raise this issue on appeal.
Trial counsel did renew all pretrial notions at the conclusion of the
guilt phase of M. Jones's trial (R 2049). Appel | ate counsel's
failure to raise this issue is inexplicable, as the issue was clearly
preserved below. The failure by appellate counsel to raise this
issue is also inexplicable due to the expansive claimin M. Jones'
initial brief concerning the presence of fetal alcohol syndrone, a
condition that appellate counsel linked directly to the prior violent
felonies that trial counsel had litigated bel ow unsuccessfully.

Despite repeated references to M. Jones's

not her's al coholism and his own use of al cohol

and drugs, little consideration was given by

the court to the likelihood that M. Jones

suffered froma well -docunment ed congenita

defect known as Fetal AlIcohol Syndrome (FAS),

or the I ess severe Fetal Alcohol Effect (FAE),

and that FAS/ FAE may have been a mmj or

contributor to M. Jones's prior conm ssion of

violent felonies (the basis for a finding of

one of the aggravating circunstances), and to

comm ssion of the instant offense.
Initial Brief at 38. Thus, appellate counsel understood the
i nportance of the issue regarding the validity of M. Jones' prior
convictions, yet unreasonably failed to raise on appeal the | ower
court's summary denial of the notion filed by the defense to set
aside the prior convictions on constitutional grounds. Appellate
counsel's failure was unreasonabl e and deprived M. Jones of a

reliable direct appeal. Habeas relief is warranted.

31



E. MOTI ON TO COMPEL PSYCHI ATRI C EVALUATI ON OF W TNESS

Def ense counsel filed a nmotion to conpel production of
psychiatric report on State witness Nurse Roberto Lobo, who was
charged with stalking and then allowed to enter a pretri al
intervention program or in the alternative for the trial court to
i ssue an order for witness to submt to psychiatric exam nation (R
211-212). During a subsequent hearing this was argued (R 416). The
state attorney stated he reviewed a three (3) page report in a
division file on Lobo froma psychol ogi st and stated that there was
no Brady® material. The State then offered the court a copy for in
canera inspection (R 417). The trial court agreed to do an in
canera inspection and to seal the record for appellate purposes (R
419). The court then denied the defense Mdtion to Conpel as to the
psychiatric eval uation of Roberto Lobo (R 879). The failure by the
trial court to allow defense counsel access to the records was not
rai sed on direct appeal, and constituted ineffective assistance of
counsel . See 8§90.603, Fla. Stat.
F. COMVENT ON Sl LENCE.

During the State's closing argunment at the guilt phase, the
prosecutor's argunent crossed the line into comenting on M. Jones'

decision not to testify:

Brady v. Maryland, 373 U. S. 83 (1963).
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The evidence is overwhelnmng. It points in one
direction (indicating the Defendant) and M.
Koch tries, as he may, has to junp aside and
try to blanme it on sonebody else. Well, as you
listen to his argunent, which he is going to
make to you concerning the evidence in this
case, ask yourself, ask him where's the

evi dence to support what you are saying? |Is
this just |ike your opening statements? Are
you going to tell all these things and nothing
be in here to support what you say? As
yourself that when he is talking to you.

(R 2073). At a sidebar, defense counsel objected to this argunent
and moved for a mstrial:

MR. KOCH: We nove for a mstrial based on the
comment nmade by the prosecutor that indirectly
or by inference refers to the Defendant not
testifying on his own behalf. Specifically, I
don't renmenber specifically what the coment
was, but it was addressed to the issue of where
t he Def endant was, was he working downstairs or
sonepl ace else, | don't renmenmber because of the
passage of tinme the particular quote, but the
poi nt that he was maki ng was sonet hi ng that
could only have been supplied by the Defendant
testifying on his own behal f and expl aining the
i ssue raised by the prosecutor with that
particular -- with that particular |anguage.
And on that basis we nove for a mstrial and

t hat comment violates rights guaranteed to the
Def endant under the 5th, 6th, and 8th and 14th
amendnments to the United States Constitution
and Article I, Sections 2, 9, 16 and 17 of the
Fl ori da Constitution.

(R 2075). The trial court denied the mstrial nmotion, ruling that
t he prosecutor's comments were sinply "directing the jury's attention
to what evidence there is and what evidence there is not" (R 2076).

The trial court erred in denying M. Jones' notion for
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mstrial, as the prosecutor's argunent was, if not explicit, then
certain an inferential reference to M. Jones' exercise of his right

to remain silent and to not testify. See Rodriguez v. State, 753 So.

2d 29 (Fla. 2000); State v. Marshall, 476 So. 2d 150 (Fla. 1985);

State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). Appellate counsel's

failure to raise this preserved issue on appeal constitutes

i neffective assi stance of counsel, and habeas relief is warranted.

G CALDWELL ERROR.

Prior to trial, defense counsel filed a notion in limne to
prohibit the State frommninm zing the jurors' sense of
responsibility in the sentencing process:

Speci fically, the Defendant noves the
Court to prohibit the State fromlecturing the
jury, in voir dire as well as argunent, that
their sentencing recomendation is not the
final decision, that their sentencing
recommendation is reviewable, that their
recommendation is nerely advisory and in any
ot her manner mnimze the jury's role and
dimnish its sense of responsibility with
respect to its sentencing function.

The Defendant subnmits such trivialization
of the jury's function violates the Defendant's
ri ghts guaranteed by the eighth and fourteenth
Anendnments to the United States Constitution;
article I, section 2, 9, 17, and 17 of the
Fl ori da Constitution and the United States
Suprenme Court's holding in Caldwell v.

M ssissippi, 472 U S. 320 (1985).

(R 114). The notion was denied, and the jury was subsequently and
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repeatedly informed that its role was nerely "advisory." (see e.qg. R

472-73, 435, 2511, 2766, 2769, 2770, 2771). This dimnution of the
jury's sense of responsibility violated the sixth, eighth, and

fourteenth amendnments. Caldwell v. M ssissippi, 472 U S. 320 (1985);

Apprendi v. New Jersey, 530 U S. 466 (2000).

A capital sentencing jury nmust be properly instructed as to its

role in the sentencing process. Caldwell; Hitchcock v. Dugger, 481

U S. 393 (1987); Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988)(en

banc), cert denied, 109 S.Ct. 1353 (1989). Therefore, even

instructional error not acconpanied by a contenporaneous objection

warrants reversal. Meeks v. Dugger, 576 So. 2d 713 (Fla. 1991); Hal

v. State, 541 So. 2d 1125 (Fla. 1989). In Mann, a capital habeas

corpus petitioner was awarded relief when he presented a claim

i nvol vi ng prosecutorial and judicial comments and instructions that

di m nished the jury's sense of responsibility. M. Jones is entitled
to the same relief. A contrary result would result in a totally
arbitrary inposition of the death penalty in violation of the Eighth

Amendnent. Furman v. Georgia, 408 U S. 238 (1972). Appellate

counsel's failure to raise this issue on appeal underm nes confidence
in the outcone of M. Jones' direct appeal, and thus habeas relief is

war r ant ed.
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CLAI M 1]

FLORI DA' S CAPI TAL SENTENCI NG STATUTE VI OLATES
THE SI XTH AND FOURTEENTH AMENDMENTS.

Pursuant to State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973), the

statutory aggravating circunmstances enunerated in Florida Statute
921. 141 have been held to define the elenents of a capital crine.
Thus, under the Sixth and Fourteenth Amendnents, the aggravating

circunstances nmust be alleged in the indictnent. See Jones v. United

States, 526 U.S. 227 (1999); Apprendi v. New Jersey, 530 U.S. 466

(2000). As in Apprendi, in M. Jones' case, the aggravating
sentencing factors cane into play only after he was found guilty, and
increased the statutory maxi mum penalty, based upon the guilty
verdict, fromlife inprisonnment to death. Certainly, the difference
between |life and death has nore than nom nal effect and is of
constitutional significance.

In Florida, it is the judge and not the jury who finds the
specific aggravating factors that make a person death-eligible. Fla.

Stat. 8921.141 (1),(2) (1981). See Walton v. Arizona, 497 U S. 639,

648 (1990). For Sixth Amendnent purposes, these aggravators are

el ements of a death penalty offense, as this Court determned in

Di xon. Because the effect of finding an aggravator exposes the
defendant to a greater punishnent than that authorized by the jury's
guilty verdict, the aggravator nmust be charged in the indictnent,
submtted to a jury, and proven beyond a reasonabl e doubt. Apprendi,
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530 U.S. at 494-95. This did not occur in M. Jones' case.
M. Jones acknow edges that this Court has held that Apprendi
has not inpacted Florida' s sentencing scheme and has not overrul ed

Walton. MIlls v. Moore, 786 So. 2d 532, 537 (Fla. 2001) ("[b]ecause

Apprendi did not overrule Walton, the basic schene in Florida is not

overruled either"). See also Brown v. More, 26 Fla. L. Weekly S742

(Fla. Nov. 1, 2001); Mann v. Moore, 794 So. 2d 595, 599 (Fla. 2001).

However, on January 11, 2002, the Suprenme Court granted certiorari

review in Arizona v. Ring, 25 P.3d 1139 (Ariz. 2001), cert. granted,

122 S.Ct. 865 (2002). 1In Ring, the Court is going to decide whether
Wal ton should be overruled in light of Apprendi. The Suprenme Court
has al so granted a stay of execution to Florida death row i nnates
Anmps King and Linroy Bottoson, who have presented to the Court the

i ssue of Apprendi's inmpact on Florida. King v. State, 27 Fla. L

Weekly S65 (Fla. Jan. 16, 2002), stay granted, No. 01-7804 (U. S. Jan.

23, 2002); Bottoson v. State, 2002 W 122169 (Fla. Jan. 31, 2002),

stay granted, 2002 WL 181142 (U.S. Feb. 5, 2002). Thus, M. Jones

presents this claimat this time for preservation purposes, and

submts that relief is warranted.

CONCLUSI ON

For all of the reasons discussed herein, M. Jones respectfully

urges the Court to grant habeas corpus relief.
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