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STATEMENT OF FACTS AND CASE

The Petitioner was convicted of first-degree nurder
after a jury trial was held before the Circuit Court of the
Seventeenth Judicial Circuit in and for Broward County,
Florida. During jury selection, Frederick Burtz, an
unchosen juror, sat as the foreperson during the course of
the jury trial. Juror Frederick Burtz was not selected as a
juror, but due to a m stake, was seated instead of the
chosen juror Robert Burns.

After the verdict was reached with the unchosen juror
Frederick Burtz as its foreperson, the jury was subsequently
polled. During the polling of the jury, juror Frederick
Burtz affirmatively engaged in m sconduct by respondi ng on
two separate occasions to the nane Robert Burns.

A Motion for New Trial was filed and heard at the
Circuit Court level. The trial court determ ned that there
was no prejudice and that the m stake was not fundanmental.
An appeal was taken to the Fourth District Court of Appeal
to review the trial court’s order denying the Petitioner’s
Motion for New Trial. On March 26, 2003, the District Court
of Appeal rendered an opinion affirm ng the decision of the

trial court.



The District Court held that there was no evidence that
Burtz’s presence on the jury affected the verdict or
prevented a fair trial. As such, the District Court found
that the Petitioner failed to establish prejudice and
rejected the contention that the nm stake constituted
fundamental error. The Petitioner filed a Mdtion for
Rehearing, Mdtion for Certification and Mdtion for Rehearing
En Banc, which were all denied on May 15, 2003. On June 2,
2003, a Petitioner’s Notice to Invoke the Discretionary

Jurisdiction of this Court was tinely fil ed.



SUMVARY OF ARGUMENT

In this case, the Fourth District Court of Appeal held
that there was no prejudice to the Petitioner even though an
unsel ected juror sat on the jury and acted as its foreperson
during deliberations. The decision of the District Court
cannot be reconciled with previ ous deci sions of other

district courts, such as Eicknmever v. Duncan Donuts of

Anerica, Inc. 507 So.2d 1193 (Fla. 3" DCA 1987), Bouey V.

State, 762 So.2d 537 (Fla. 5 DCA 2000), and Fischer v.

State, 429 So.2d 1309 (Fla. 1st DCA 1983), where those
courts have consistently held that any person who is present
during deliberations and who was not supposed to be present
in the jury roomconstitutes fundamental error requiring a
new trial.

The Petitioner contends that the decision of the Fourth
District Courts of Appeal expressly and directly conflicts
with the aforenentioned decisions in the First, Third and
Fifth District Courts of Appeal.

JURI SDI CTI ONAL STATEMENT
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The Florida Suprenme Court has discretionary
jurisdiction to review a decision of a district court of
appeal that expressly and directly conflicts with a deci sion
of the Supreme Court or another district court of appeal on
t he sane point of law. Art. V, 8 3(b)(3) Fla. Const. (1980);

Fla. R App. P. 9.030 (a)(2)(A)(iv).

ARGUNVENT |

THE DECG sSIoN OF THE FOURTH Di sTRI T COURT OF APPEAL I N

TH' S CASE EXPRESSLY AND DI RECTLY CONFLICTS W TH THE

DECI SION OF THE THI RD Di sTR T CoURT OF APPEAL | N

El oMveYER V. Dunean Donuts oF AMERICA, I ne. 507 So. 2D
1193 (FLAa. 3 DCA 1987), THE FIFTH DistR cT COURT OF
APPEAL IN BoEY v. STATE, 762 So. 2D 537 ( FLAa. 5™ DCA
2000) AND THe FiRrsT DistR cT CaurRT OF APPEAL | N FI SGHER
V. STaTE, 429 So. 2D 1309, 1311 (FLA 1s DCA 1983).

The Fourth District Court of Appeal nade a
determ nation that there was no prejudice established when
an unchosen person was allowed to sit as the foreperson on a
first-degree nmurder trial. As explained above, the Fourth
District Court of Appeal conflicts with the decisions of
several other courts holding that the presence of any
stranger, whether an alternate juror or an interpreter,
during deliberation constitutes fundanental error requiring
a newtrial. The Petitioner respectfully submts that this
Honor abl e Court should grant discretionary review and

resolve the conflict by quashing the decision of the Fourth
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District Court of Appeal in Janmes v. State, 843 So.2d 933

(Fla. 4t DCA 2003), rehearing denied. See Appendi x A

The district court rendered an opinion affirmng the
deci sion of the trial court denying the Petitioner’s Mtion
for New Trial. The Fourth District Court of Appeal affirned
the decision of the trial court because:

In the instant case, there is no evidence that

Burtz's presence on the jury affected the verdict

or prevented a fair trial... We . . . reject that

the m stake constitutes fundanmental error. 1d.

Thus, the Fourth District Court of Appeal has expressly
held that the sitting of an unchosen juror (a stranger) is
not fundanental error and results in no prejudice to the
Petitioner. The decision of the Fourth District Court of

Appeal is in direct conflict with the decision of several

other jurisdictions, nanely, Eickmeyer v. Dunkin Donuts of

America, Inc., 507 So.2d 1193 (Fla. 39 DCA 1987) (Al ternate

jurors presence in jury roomduring deliberations created
fundamental, reversible error, requiring a newtrial); Bouey
v. State, 762 So.2d 537 (Fla. 5" DCA 2000) (A new trial is
required if an alternate juror was present in the jury room

during deliberations); FEischer v. State, 429 So.2d 1309

(Fla. 1t DCA 1983)(Allowi ng an alternate juror to

deli berate with regular jurors was fundanmental error
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requiring a newtrial, even w thout objection by defense

counsel prior to verdict).

The Fourth District Court of Appeal conflicted with
t hese decisions when it determ ned that Juror Frederick
Burtz was not deened a stranger to deliberations. |nstead,
the court ignored the ram fications of his unauthorized
presence and placed the burden on the Petitioner to
denonstrate prejudice. This is expressly and directly
contrary to the aforenenti oned deci sions of the other
district courts of appeal.

Appl ying the Eickneyer, Bouey and Fischer decisions to

the situation at hand, it requires that this Honorabl e Court
accept discretionary review and quash the contrary deci sion
of the Fourth District Court of Appeal.

CONCLUSI ON

This court has discretionary jurisdiction to reviewthe
deci si on below, and the court should exercise that
jurisdiction to consider the nerits of the Petitioner’s
argunents.

Respectfully subm tted,

Law Offices of Jason T. Forman, P.A.
150 East Davi e Boul evard

Suite 201

Fort Lauderdale, FL. 33316
(954) 527-5557



By: By:

Jason T. Forman, Esq. Gary S. Ostrow, Esq.
Fl ori da Bar No. 109850 Fl ori da Bar No. 354694
Co- Counsel for Petitioner Co- Counsel for Petitioner

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of this brief has been
furnished by U S. Mail to the Supreme Court of Florida, 500
Duval Street, Tallahassee, Florida 32399 and to Janes
Carney, Sr. Assistant Attorney CGeneral, O fice of the
Attorney General, 1515 North Flagler Drive, 9" Fl oor, West

Pal m Beach, Florida 33401 on this day of ,

2003.

Respectfully submtted,

Law Of fices of Jason T. Forman, P.A.
150 East Davi e Boul evard

Suite 201

Fort Lauderdale, FL. 33316

(954) 527-5557

By: By:
Jason T. Forman, Esq. Gary S. Ostrow, Esq.
Fl ori da Bar No. 109850 Fl ori da Bar No. 354694
Co- Counsel for Petitioner Co- Counsel for Petitioner

CERTIFICATE OF COMPLIANCE

| HEREBY CERTIFY that this brief conplies with the font

requi renents of the Florida Rule of Appellate Procedure

9.210(a)(2).



Respectfully subm tted,

Law O fices of Jason T. Forman, P.A.
150 East Davi e Boul evard

Suite 201

Fort Lauderdale, FL. 33316

(954) 527-5557

By: By:
Jason T. Forman, Esq. Gary S. Ostrow, Esg.
Fl ori da Bar No. 109850 Fl ori da Bar No. 354694
Co- Counsel for Petitioner Co- Counsel for Petitioner

I N THE SUPREME COURT OF FLORI DA

TRAVI S JANMES, CASE NO SC03-1017

Petitioner,
L.T. NO : 4D99-4114



VS.
STATE OF FLORI DA,

Respondent .

APPENDI X TO
PETI TI ONER' S JURI SDI CTI ONAL BRI EF

Law Of fices of Jason T. Forman, P.A.
150 East Davi e Boul evard

Suite 201

Fort Lauderdale, Florida 33316

(954) 527-5557

Law Firmof Gary S. Ostrow, P.A
I ntracoastal Buil ding

Suite 301

3000 Nort heast 30" Pl ace

Fort Lauderdale, Florida 33306
(954) 566-4033

| NDEX TO APPENDI X

Janes v. State, 843 So.2d 933(Fla. 4" DCA 2003) A

Xii



CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of this brief has been
furnished by U S. Mail to the Suprenme Court of Florida, 500
Sout h Duval Street, Tallahassee, Florida 32399 and to Janes
Carney, Sr. Assistant Attorney CGeneral, Ofice of the
Attorney General, 1515 North Flagler Drive, 9' Floor, West

Pal m Beach, Florida 33401 on this day of ,

2003.

Respectfully submtted,

Law Of fi ces of Jason T. Forman, P.A
150 East Davi e Boul evard

Suite 201

Fort Lauderdale, FL. 33316

(954) 527-5557

By: By:
Jason T. Forman, Esq. Gary S. Ostrow, Esq.
Fl ori da Bar No. 109850 Fl ori da Bar No. 354694
Co- Counsel for Petitioner Co- Counsel for Petitioner

Xiii



