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STATEMENT OF THE CASE AND FACTS

This case is before the Court froma per curiam affirnmed
decision from the District Court of Appeal, Fifth District.
Petitioner contends that this decisionis in conflict with other
deci sions and that this Court should exercise jurisdiction.

Petitioner filed a notion to correct an illegal sentence
pursuant to Florida Rule of Crimnal Procedure 3.800(a). This
notion was denied by the trial court by order entered Novenber
20, 2002. Petitioner nmoved for rehearing of this order, which
was deni ed on February 27, 2003. Notice of Appeal was filed on
March 13, 2003.

On March 24, 2003, the fifth district issued an order to
show cause why t he appeal should not be dism ssed for failure to
timely file the notice of appeal. The order noted that there
was no aut horization for a notion for rehearing of the denial of
a 3.800 notion, and so such a notion did not toll the time for
filing a notice of appeal. Petitioner filed a response.

The district court did not dism ss the appeal for |ack of
jurisdiction, but rather, on May 20, 2003, entered a per curiam

affirmed decision citing to Mathis v. State, 720 So.2d 1116

(Fla. 5'" DCA 1998). After unsuccessfully nmoving for rehearing
en banc, Petitioner tinely filed the notice to invoke this

Court’s jurisdiction on July 1, 2003.



SUMVARY OF ARGUMENT

There is no conflict between the decision below and any
other decision and so this Court should not exercise
jurisdiction to consider this case.

This Court | acks subject matter jurisdictionover adistrict
court opinion that fails to expressly address a question of |aw.
This Court does not have jurisdiction to review per curiam
deci sions where the only case cited is not pending before this
Court.

Even assum ng arguendo that the district court intended to
dism ss the case for lack of jurisdiction, rather than affirm
no conflict is established. All district courts agree that a
notion for rehearing is not expressly authorized in rule 3.800,
and so the filing of a notion for rehearing fromthe denial of
a notion to correct an illegal sentence does not toll the tine
for filing a notice of appeal. The cases Petitioner relies on
for conflict all concern notions for rehearing under rule 3.850,
whi ch are expressly authorized under that rule and so toll the
time for filing a notice of appeal.

There is no conflict between the decision below and any
other decision and so this Court should not exercise

jurisdiction to consider this case.



ARGUMENT
THERE IS NO CONFLI CT OF DECI SI ONS
BETWEEN THE DECI SION IN THI S CASE
AND ANY OTHER CASE
Under Article V, Section 3(b)(3) of the Florida
Constitution, and Florida Rule of Appel |l ate Procedure
9.030(a)(2)(A)(iv), this Court may review any decision of a
district court of appeal that expressly and directly conflicts

with a decision of another district court or of the Suprene

Court on the sanme question of |aw In Reaves v. State, 485

So.2d 829 (Fla. 1986), this Court held that the only facts
relevant to the decision to accept or reject petitions for
review are those facts contained within the four corners of the
maj ority decision; neither the di ssenting opinion nor the record
may be used to establish jurisdiction. Moreover, jurisdiction
depends upon whether the conflict between decisions is express
and direct and not whether the conflict is inherent or inplied.

Dept. O HRS v. Nat’'l Adoption Counseling Service, Inc., 498

So.2d 888 (Fla. 1986). The district courts are ordinarily the
court of final appellate jurisdiction, and this Court’s review
on the basis of conflict of decisions is |limted. Viewed in
this light, there is no basis to exercise jurisdiction in this
case.

This case is before the Court froma per curiam affirnmed

3



decision fromthe District Court of Appeal, Fifth District, with

a citation to Mathis v. State, 720 So.2d 1116 (Fla. 5'" DCA

1998) . Petitioner contends that this decision is in conflict
with other decisions and that this Court should exercise
jurisdiction. The first reason why this Court should not
accept jurisdiction in this case is because the Mathis case is
not pending before this Court. No express and direct conflict
of a citation PCA is apparent unless the cited case is pending

before this Court. Jollie v. State, 405 So.2d 418 (Fla. 1981);

see also, Jenkins v. State, 385 So.2d 1356 (Fla. 1980).

The second reason that this Court |acks jurisdiction is
because Petitioner relies upon cases decided by the fifth
district to establish conflict. This Court’s jurisdiction lies
only to correct inter-district conflict, not intra-district
conflict. The rule requires express and direct conflict with a
deci sion of another district court of appeal or the suprene
court on the same question of law. Fla.R App.P. 9.030(2).

Even if this Court considers the nmerits of this case, there
is still no conflict. The underlying issue in this case is
whet her or not a nmotion for rehearing of an order denying a
motion to correct sentence pursuant to rule 3.800 tolls the tinme
for filing a notice of appeal. Even assuni ng arguendo that the

district court intended to dismss the case for |ack of



jurisdiction, rather than affirm no conflict is established.
Al district courts agree that a motion for rehearing is not
expressly authorized in rule 3.800, and so the filing of a
notion for rehearing fromthe denial of a nmotion to correct an
illegal sentence does not toll the tinme for filing a notice of

appeal. Mncey v. State, 789 So.2d 492 (Fla. 2t DCA 2001);

Dawson- Knapp v. State, 679 So.2d 1 (Fla. 2d DCA 1995); Newnran V.

State, 610 So.2d 455 (Fla. 4th DCA 1992). This Court has cited
t hese cases with approval in unpublished orders. See, Marion v.
State, Case No. SC02-732 (Fla. October 9, 2002).

The cases Petitioner relies on for conflict all concern
nmotions for rehearing under rule 3.850, which are expressly
aut hori zed under that rule and so toll the tinme for filing a
notice of appeal. Not only are these decisions other fifth
district cases, they are distinguishable as rule 3.850 and not
rule 3.800 cases.

This Court |l acks jurisdictionto consider the deci sion bel ow
because it is a per curiam affirmed decision that does not cite
to a case currently pending before this Court. Second,
Petitioner relies upon other cases decided by the fifth district
to establish conflict, and not decisions from other district
courts of appeal. This Court has jurisdictionto resolve inter-

district conflict, not nultiple decisions fromthe same district



court. Finally, all districts courts agree that a notion for
rehearing is not authorized for orders denying notions to
correct illegal sentences under rule 3.800, and so the time for
filing a notice of appeal is not tolled by the motion for
rehearing. Petitioner has failed to denonstrate any basis for

this Court to exercise jurisdiction in this case.



CONCLUSI ON

Based on the argunents and authorities presented herein,
Respondent respectfully requests this Court to decline to
exercise its discretion to accept jurisdiction of this case.
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