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I N THE SUPREME COURT OF FLORI DA

W LLI AM AUSTI N,

Petitioner,
VS. CASE NO. SC03-1416
STATE OF FLORI DA,

Appel | ee. :

JURI SDI CTI ONAL BRI EF OF PETI TI ONER
| STATEMENT OF THE CASE AND FACTS
This is an appeal fromthe decision of the First District

Court of Appeal. Austin v. State, 849 So.2d 376 (Fla. 1st DCA

2003), rehearing denied July 15, 2003.

Petitioner, WIIliam Austin, was convicted of robbery for
stealing a wonan’s purse. He was stopped within a few m nutes
of the robbery; he was found in possession of cash in certain
denom nati ons, which matched the anount and denom nati ons
reported stolen. At the scene, he gave the arresting officer
an excul patory explanation for his possession of the cash.

On appeal, he argued “suppressing the statement viol ated due
process because the court then instructed the jury that it
could infer guilt fromthe unexpl ai ned possession of recently

stol en property when, in fact, there was an explanation.” |d.



The First District Court rejected this argunment:
We need not reach the nmerits of Appellant's argunment
because the suppressed statenent did not attenpt to
expl ai n possession of the victims recently stolen
currency. Instead, it was a statenment that the cur-rency
found in his possession was not the currency that was
recently stolen. The victims purse was stol en just
nm nut es before Appellant gave his state-nent to the
arresting officer. Thus, if the currency found in
Appel | ant's possession was the sane as the currency
stolen fromthe victimjust m nutes before, Appellant
could not have obtained it earlier that day when he
cashed his paycheck. Because the statenent was a deni al
that the currency was stolen, it could not be offered to
expl ai n why Appel |l ant possessed recently stolen currency.

849 So.2d at 376-77.

1 SUMVARY OF ARGUMENT

The issue is whether the trial court can exclude the
def endant’ s expl anation because it is “self-serving” hearsay,
but at the sanme tinme instruct the jury it can infer guilt from
“unexpl ai ned” possession of recently stolen property. The
First District Court of Appeal declined to reach the issue
because Austin’s explanation denied that the cash in his pos-
session was the cash stol en.

The | ower court opinion m sapprehended the | aw, and con-
flicts with other cases, on the questions of 1) whether a jury
instruction error nay be rejected on appeal because the
def ense theory of the case does not support the instruction,
but the state’'s theory does support it, 2) whether the

def endant’ s expl anation can be excluded when the jury is



instructed to infer guilt from unexpl ai ned possessi on, and 3)
the state’s predicate burden of proof for giving an
instruction on posses-sion of recently stolen property, where
the property is fungible, and due to fungibility, the state
fails to prove conclusively that the property found is the
property stol en.

The district court rejected Austin’s conpl aint about the
jury instruction because he testified that the cash he had was
not the cash stolen. Following the court’s own reasoning, if
Austin’s testinmony were the dispositive factor, then the cash
was not stolen property, and it was error to give any instruc-
tion that presunes the property was stolen. O, since the
jury was instructed to infer guilt from unexpl ai ned
possession, then it was error to exclude the explanation.

Al t hough Austin denied it, the state’s theory was that the
cash he had was the cash stolen, thus justifying the
instruction, contrary to the district court’s opinion.

Further, the instruction is proper only when the state
proves “indi sputably” that the property was stolen. Unless
the property is indisputably stolen, instructing the jury to
pre-sune it is stolen goes against the presunption of

i nnocence. Jones, infra. Wen fungible property (cash) is

stolen, the state has to prove that the property found is in
fact the property stolen, which it failed to do in this case.

The court cited no case that supports its opinion on any of



t hese points, and the decision is in express and direct

conflict with Consalvo and Jones, infra, on all these points.




11 ARGUMENT
| SSUE PRESENTED

THE DECI SI ON BELOW EXPRESSLY AND DI RECTLY CONFLI CTS W TH
THE DECI SI ON OF THI'S COURT | N CONSALVO V. STATE AND THE

DECI SI ON OF THE FOURTH DI STRI CT COURT I N JONES V. STATE,
| NFRA, ON WHETHER | T WAS PROPER TO | NSTRUCT THE JURY ON

POSSESS|I ON OF RECENTLY STOLEN PROPERTY.

The question is whether the trial court can exclude the
def endant’ s expl anation because it is “self-serving” hearsay,
but at the sanme tinme instruct the jury it can infer guilt from
hi s “unexpl ai ned” possession of recently stolen property.
Petitioner, WIlliam Austin, argued it denied himdue process
for the court to exclude his explanation, then instruct the
jury it could infer guilt because he gave no expl anati on.

In rejecting his claim the district court’s ruling con-
flicts with other cases fromthis court and another district
court. The court’s greatest nisapprehension is that it would
deny a defendant due process in the jury instructions because
his theory of the case is different fromthe state’s theory.

The district court ruled that a defendant cannot conpl ain
about an error in a jury instruction which supports the
state’s theory of the case, because his own theory of the case
di sputed the state’s theory. This is an incorrect statenent
of the law and could cause confusion in jury instructions far
beyond the facts of this case. Thus, this court should accept
the case for review

The First District held it need not reach the question



because Austin’s explanation was that he had cashed a paycheck
earlier that day. Thus, the cash in his possession was not

t he cash which was stolen. Following this reasoning, if
Austin’s denial were the dispositive factor, then the cash he
had was not stolen, and it was error to give any instruction
that the jury was to presune it was the cash stolen. Thus,
according to its own reasoning, the district court should have
held that giving the instruction was error, but it did not.
The district court’s ruling was in error, and in conflict with
ot her cases.

The court’s reasoning went awmy for several reasons: First,
al t hough Austin denied it, the state’s theory was that the
cash he had was the cash stolen, thus the instruction was
justified by the state’s theory of the case, and the district
court’s ruling is in error. Second, as argued above,
according to the district court’s reasoning, if the cash
Austin had was not the cash stolen, then it was error to give
any instruction that guilt may be inferred from unexpl ai ned
possession. But if it was proper to instruct the jury that
unexpl ai ned possession infers guilt, then it was error to
excl ude the explanation.

Third, the instruction is proper only when the state proves
“indi sputably” that the property was stolen. Unless the
property is indisputably stolen, telling the jury it may pre-

sune guilt from mere possessi on goes agai nst the presunption



of innocence. Jones v. State, 495 So.2d 856 (Fla. 4th DCA

1986). \When fungi ble property - such as cash - is stolen, the
state may be unable to prove that the property found is in
fact the property stolen. |If the state fails to prove this
beyond a reasonabl e doubt, it is error to give the instruction
because the instruction presunes this fact was proved.

In the sem nal case, this court held that this inference is
so strong that it can al one sustain conviction:

.the inference that the possessor is the guilty taker

is so strong that the rules of evidence permt the jury

to return a verdict of guilty on this one circunstance

alone if the defendant allows it to go to the jury.

. unexpl ai ned.

State v. Young, 217 So.2d 567, 571 (Fla. 1968), cert. denied,

96 U.S. 853, 90 S.Ct. 112, 24 L.Ed.2d 101 (1969).
However, there are predicate factual requirenents, which the
state failed to prove in the instant case:

As with all jury instructions, there nust be an
appropriate factual basis in the record in order to give
this instruction. See, e.qg., Giffin v. State, 370 So.2d
860, 861 (Fla. 1st DCA 1979) (holding that in prosecution
for burglary it was reversible error to give instruction
regardi ng possession of stolen property when evidence did
not disclose that defen-dant was ever in possession of
the property). This nmeans two things. First, it nmust be
shown that the defendant, when arrested, either failed to
expl ain or gave an incredible or unbelievable explanation
for his possession of the property. [d. Second, the
instruction applies only where the property is undis-
putedly stolen and the question is who stole |t See
Jones v. State, [infra], [495 So.2d at 857]. "[Where
there is conflict in the evidence as to the intent with
whi ch property alleged to have been sto-len was taken ..

t he question should be submtted to the jury w thout any
intimation fromthe trial court as to the force of
presunptions of fact arising from... the testinmony."




Curington v. State, 80 Fla. 494, 497, 86 So. 344, 345
(1920). It is inproper to give this instruction when its
only possible effect is to allowthe jury to presume that
a defendant is guilty because he was in possession of the
property. This goes agai nst the presunption of innocence
inherent in our crimnal justice system Jones, 495

So. 2d at 856. (enphasis added)

Consalvo v. State, 697 So.2d 805, 815 (Fla. 1996).

In Jones, supra, the defendant cl ai ned he had possessi on of

a car pursuant to a purchase agreenent with a used car deal er,
and he had left his truck with the dealer as part of the deal.
The deal er clainmed he consented to the car being taken only
for a test drive, and no purchase agreenment had been
finalized. The dealer did not report the car stolen until

ei ght days later. The district court said:

The only issue at trial was whether Jones intended to
steal the car or took it innocently, in other words,

whet her the car was stolen. The challenged jury
instruction, however, states as a fact that the pro-perty
was stolen and establishes the presunption that the
person in possession was the thief. Such an instruction
serves no purpose in a case such as this. "[Where there
is conflict in the evidence as to the intent with which
property alleged to have been stolen was taken ... the
guestion should be submtted to the jury w thout any
intimation fromthe trial court as to the force of
presunptions of fact arising from... the testinmony."
Curington v. State, 80 Fla. 494, 86 So. 344, 345 (1920).
Under the instruction, before the jury could make the
presunption, it would have to find that the property was

stolen. |If the jury found that the car was stol en,
however, it would find Jones guilty and the case woul d be
resolved. In other words, there would then be no need

for the pre-sunption. The presunption applies in a
different type of case, that is, where the property is
undi s-putably stolen and the question is who stole it.
The only possible effect of the instruction here was to
allow the jury to presune Jones was guilty because he was
in possession of the car. This goes against the
presunption of innocence inherent in our crimnal justice



system Curington. (enphasis added)
495 So.2d at 857.

Nor does the presunption apply in the instant case. The
i ssue here is whether the cash in Austin’s possession was the
cash stolen. Currency is fungible, and the evidence was dis-
puted as to whether the cash found and the cash stolen were
one and the sane. Thus, this is not a case “where the
property is undisputably stolen.” Under Jones, the
instruction should not be given when there is a factual
di spute as to whether the property is stolen, because the
instruction presunes the property is stol en.

The instruction is not appropriate when the question is
whet her the property was stolen or taken innocently - as in
Jones. It is also inappropriate where - as here - property
was i ndi sputably stolen, but the state failed to prove the
fungi bl e property in the defendant’s possessi on was
i ndi sputably the same property which was stolen. Thus, the
district court’s decision is in express and direct conflict
with Consalvo and Jones, on all these points.

This instant opinion also said:

Appel | ant concedes the statenment was sel f-serving hearsay
and that the rule of conpl eteness does not apply.

Austin, supra.

Per haps, but, the court overstated petitioner’s “conces-

sion.” All excul patory explanations could be classified as



sel f-serving hearsay, yet they are adm ssible despite their
“sel f-servingness” because the instruction tells the jury it
can infer guilt from possession unless it is satisfactorily
expl ai ned. While counsel “conceded” that Austin’ s statenent
was sel f-serving, counsel argued it was error to exclude the

statenment. See Duncan v. State, 616 So.2d 140 (Fla. 1st DCA

1993) (defendant's testinony as to the reason given by the
person who sold himthe property for a | ow price was rel evant
nonhearsay offered to overcone the presunption of guilty know
| edge arising from possession of recently stolen property).

In a typical case, the jury is not instructed that it nmay
infer guilt fromthe defendant’s failure to explain. 1In fact,
the jury is instructed that it may infer nothing fromthe
def endant’ s silence; thus in a typical case, a self-serving
statement may be excluded. Where the jury is instructed that
guilt can be inferred fromnot explaining, then the
expl anati on cannot be excl uded.

The rul e of conpl eteness does not literally apply because of
its technical requirenments, but counsel argued that the
principle of the rule - that the state not be allowed to m s-
lead the jury by excluding part of a statement - applies to
Austin’s situation. In excluding his explanation and yet
instructing the jury it could infer guilt fromgiving no

expl anation, the jury was m sl ed.

10
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| V. CONCLUSI ON
Based upon the foregoing argunment, reasoning, and citation
of authority, petitioner requests that this Court exercise its
di scretion to accept jurisdiction of this case and order
brief-ing on the nerits.
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