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PRELI M NARY STATENMENT

In this Brief, the Respondent, City of Tanpa, wll be
referred to as the "City"; and the Petitioner, Joseph R Redner,
will be referred to as "Redner.

Citations to the record on appeal will be made by the letter
"R', followed by the volunme nunber and the appropriate page

nunber .



STATEMENT OF THE CASE AND FACTS

On April 18, 1994 Redner filed a "Conplaint for Declaratory
and Injunctive Relief, Damges and for Attorney's Fees and
Petition for Wit of Certiorari” (R1-1-194); and, on May 2, 1994,
Redner filed a "First Anended Conplaint for Declaratory and

I njunctive Relief, Damges and for Attorney's Fees and for

Petition for Wit of Certiorari." (R2-310-40). 1In neither the

Conplaint, nor the First Amended Conplaint, did Redner plead

special dannges relative to any claimagainst the City. |ndeed.

t he Conpl aint and the First Anmended Conpl ai nt _are conspi cuousl y

bereft of any claimfor damages against the City except that., in

t he count denom nated attorney's fees (Count VII in the original

Compl ai nt _and Count VII1l in the Anended Conpl aint), Redner also

requested "such other conpensation or relief as may be just and

proper." (R1-23; R2-288.)

On May 23, 1994 the City filed an Answer and Affirmative
Defenses to the First Amended Conplaint. (R3-403-418.)

On April 20, 1999 Redner filed a Motion for Sunmary Judgnment
(R3-561-604); and on November 9, 1999 the trial court entered an
"Order Granting Summary Fi nal Judgnent on | ssue of Due Process and
Rei nst at ement of Wet Zoning." (R4-724-729.) It is significant to
note that the trial court’s Order of Novenmber 9, 1999 di d not make

any determi nation as to Redner’s entitlenment to damages and t he



trial court retained jurisdictionover theissue of danages. (R4-

729.)

On Decenber 6, 2000 the Second District Court of Appeal, in
Case No. 2D00- 1053, issued a per curiam affirmance of the trial
court's Order of Novenber 9, 1999.

On July 31, 2001 the trial court granted |l eave tothe City to
file an Amended Answer and Affirmative Defenses (R5-865); and on
August 9, 2001 the City filed its First Amended Answer and

Affirmati ve Def enses wherein the City asserted, inter alia, that

"the Amended Conplaint fails to state a cause of action for
damages or declaratory relief.” (R5-869.) No Reply was ever
filed by Redner tothe City's First Anended Answer and Affirmative
Def enses.

On Decenber 5, 2001 the City served Motions in Limne on
Redner' s counsel whereinthe City addressed a fewi ssues i ncl udi ng
the i ssue of damages and, in that regard, the City argued that:

The case of Wheeler v. City of Pl easant Grove,
833 F.2d 267 (11th Cir. 1987) defines the

measure of damages in cases involving
tenporary deprivations or 'takings' of
property. In that case, the owner's

conpensabl e i nterest was heldto be thereturn
on the portion of fair market value that is
| ost as a result of the regulatory
restriction. The Court defined this interest
as '...the market rate return conputed over
the period of the tenporary taking on the
di fference between the property's fair market
val ue without the regulatory restriction and
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its fair market value with the restriction.’
See |d. at 271. The Court went on to point
out that to award addi ti onal conpensation for
| ost profits and increased costs of
devel opnent woul d be to award doubl e recovery
since the relevant fair market val ues refl ect
a market estimation of future profits and
devel opnent costs. This measure of recovery
appliestotenporary deprivations of property
bot h for due process and 5th Anmendnent taki ng
pur poses.

Accordi ngly, any evi dence adduced t o show | oss
of profits or increased devel opnment costs by
the Plaintiff is not onlyirrelevant, but wll
be prejudicial to the Defendant because the
jury may be led to believe these itens are
conpensable and include them in a verdict
agai nst t he City. Wher ef or e, City
respectfully requests an order granting this
Motion in Limne and ordering that the
Plaintiff...refrainfromnmentioning, alluding
or referring to any evidence to prove | ost
profits or increased devel opnment costs.
(R7-1270-1271.)

At a hearing held before the trial court, on Decenber 7,
2001, the trial court denied the City's Mdtion in Limne as it
related to the i ssue of damages. (R9-1563-1581.)

On Decenber 10, 2001 the jury trial proceeded during which a
nunmber of witnesses testifiedincluding Redner. Redner testified
t hat he was unabl e to successfully | ease the prem ses during the
period of the reversion to dry status (R10-248-249), however,
Redner di d acknow edge t hat presunably sonmeone coul d have utilized

the prem ses, without wet zoning, to operate a restaurant. (R10-

258-259.) Redner also testified that he was able to renodel and
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convert the premses to his office and that, as a result of
utilizing the prem ses for his office, he was abl e to rent anot her
facility to the Internal Revenue Service which he had previously
used as his office. (R10-T249-250, 259-260.) Redner al so
acknow edged, noreover, that the building he rented to the
| nt ernal Revenue Service was an attractive |l ease for him (R10-
T260.)

During the course of the trial, the City's expert - Lee
Pall ardy - al sotestifiedconcerningthe prem ses and M. Pal | ardy
concluded that, as of the beginning of 1993, the value of the
prem ses withtheliquor |icense was approxi mately $315, 000. 00 and
that, as of the beginning of 1993, the value of the prem ses
wi thout the liquor |icense was approximtely $295, 000.00, a
di fference of approxi mtely $20, 000.00; and that, in applying a
10% rate of return to the $20, 000. 00 over an eight year period
(the approxi mate period duri ng which the prem ses was revertedto
dry status), and in discounting that anount to present val ue, he
woul d arrive at a figure of $10,700.00 as the value of any | oss
sustai ned by Redner as a result of the reversion of the prem ses
to dry status. (R11-T496, 500-501.)

On Decenmber 10, 2001 the City submtted a proposed jury
instruction to the trial court relative to the cal culation of

conpensat ory damages whi ch provided as follows:



DEFENDANT" S JURY | NSTRUCTI ON NO. 15.
(Cal cul ati on of Damages.)

Plaintiff, Joseph Redner, cl ains that he
incurred an injury or damage as a result of
the City's reversion of wet zoning at the
property located at 2605 West Kennedy
Boul evard. The Court has restored wet zoni ng
to the property owned by M. Redner, and
therefore, the loss of wet zoning was
t enporary, not permanent. In cal cul ating
danages i n t he case of atenporary, regul atory
deprivation or 'taking', thelandowner's | oss
takes the formof an injury to the property's
potential for producing income or an expected
profit. Accordingly, in this case, if you
find that the City of Tanpa is liable for
damages for Joseph Redner, M. Redner's
danmages should be the market rate return,
conput ed over the period of the tenporary
taking, on the difference between the
property's fair market value with wet zoning
and its fair market val ue wi thout wet zoning
at the tine of the taking.

You shoul d not awar d addi ti onal
conpensation for |ost profits or increased
costs of devel opnent because therel evant fair
mar ket val ues by definition reflect a market
estimation of future profits and devel opnment
costs with respect to this property.

(R8-1332.) The trial <court rejected the City's proposed
instruction No. 15; and the trial court enbraced the jury

instruction proposed by Redner (Plaintiff's Instruction No. 4):

! Redner's proposed jury instruction relative to the i ssue of
cal cul ati ng conpensat ory danmages, whi ch was originally submtted as
"Plaintiffs' Instruction No. 4" and was subsequent |y adopted in Jury
| nstruction No. 10 al beit wi thout referencetothe authorities cited
by Redner, identifiedthree authorities insupport of his position
including Wheeler v. City of Pleasant Gove, supra. (R8-1350.)




relative to the cal cul ati on of conpensatory damages. (R11-T349-
363.)

On Decenber 11, 2001 the trial court instructedthe jury that
"As to the claimagainst the City of Tanpa, the Plaintiff inthis
action seeks danages under Section 1983, Title 42, of the United
St ates Code." (R12-T637.) The trial court, noreover, went onto
issue the followng jury instructionrelativetothe issue of the
cal cul ati on of conpensatory danmages:

I n determ ning an award of conpensatory
damages, you can consider the Plaintiff's
i nvest nent backed expectations, that is, what
did the Plaintiff hope to obtain by investing
in and acquiring the property in question.

The nmeasure of conpensatory damages can
be determ ned as the loss in incone producing
potential suffered over that period of tine
during whichthe Plaintiff'scivil rights were
depri ved.

(R12-T643.)

On Decenber 11, 2001 the jury returned a verdi ct agai nst the
City in the anount of $493, 256.15. (R12-T650.)

On January 8, 2002 the City tinely filed a Notice of Appeal
(R8-1441-1443); and, on March 28, 2003, the Second Di strict Court
of Appeal issued its opinion reversing the final judgment and
remandi ng for a newtrial. Inreaching that conclusion the Court

stated in relevant part:

Al t hough the and with the i nproperly inposed dry
zoning would generate less income than if the



property were zoned wet, there was no clai mthat
the dry zoned property was wthout any value
what soever nor that it could not produce sone
i ncome. Accordingly, the proper neasure of damages
isthereductionintheincome producing potenti al,
not the amount of all income lost while the
property sat vacant for a period of tine. Thi s
reductionininconme produci ng potential is nmeasured
by subtracting the annual incone potential of the
property as zoned dry from the annual inconme
potential of the property as zoned wet, nmultiplied
by the nunber of years the property was i nproperly
zoned. See \Wheeler, 833 F.2d 267.

The annual inconme potential would be the expected
percentage of return on investnment nultiplied by
the fair market value of the property. For
exanple, if the fair market value of the property
zoned dry i s $250, 000 and t he expected percentage
of return on the investnent is ten percent, the
annual income producing potential for the dry
property is $25,000. |If the fair market val ue of
t he property when zoned wet is $300, 000, then the
annual income producing potential for the wet
property is $30,000. The annual loss in incone
produci ng potential due to the inproper zoning
woul d be $5, 000 and the total | oss woul d be eight
ti mes that anount, or $40, 000.

Al t hough Redner presented evi dence of other costs
he incurred, those expenses are not recoverabl e.
See Wheel er, 833 F. 2d at 270. Specifically, Redner
is not entitled to lost incone from a |ease
agreenent that had been conditioned on the
restoration of the wet zoning; to the costs he
incurred for taxes, utilities, andinsurance onthe
property during the tenporary taking; or to
engi neering, architectural, and construction costs
incurred renodeling the prem ses for his personal
use as an office building.

The | arge dol | ar anobunt of the verdict agai nst the
City, $493, 256. 15, reflects that the jury
i mproperly awarded the total of Redner’s |oss of
rental inconme under the | ease agreenent cal cul at ed
over the time of the taking and a significant
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portion of the costs of mmi ntaini ng and devel opi ng
t he property. The trial court’s instruction on
damages failed to properly instruct the jury as to
t he appropriate award of danages. Accordingly, we
reverse the final judgnent and remand for a new
trial.

City of Tampa v. Redner, 852 So.2d 270, 272 (Fla. 2d DCA

2003) (footnote omtted) (enphasis supplied).

SUMVARY OF ARGUMENT

The only basis on which Petitioner seeks to invoke

di scretionary jurisdiction of this Court is based upon an all eged

express direct conflict with the decision in Dade County V.

General Water Works Corporation, 267 So.2d 633 (Fla. 1972). In

t he case sub judice, however, there is no express conflict with a

deci si on of the Fl orida Suprene Court or anot her district court of

appeal .



ARGUMENT

THERE | S NO EXPRESS CONFLICT W TH A DECI SI ON OF THE FLORI DA
SUPREME COURT OR ANOTHER DI STRI CT COURT OF APPEAL

As set forth in the treatise Florida Appellate Practice, by

Philip J. Padavano, (2003 edition):

The supreme court has discretionary
jurisdiction only if the decision of the
district court expressly conflicts with a
decision of the supreme court or another
district court of appeal. It is not enoughto
show that the district court decision is
effectively in conflict with other appellate
deci si ons.

Id. at 8 3.10. In the case at bar, the stringent requirenments
associ ated with discretionary jurisdiction cannot be satisfi ed.
The Second District Court of Appeal’s reliance onthe decisionin

Wheeler v. City of Pl easant Grove, 833 F.2d 267 (11" Cir. 1987) is

wel | founded. |In Wheeler, which is one of the authorities that
Redner hinself favorably cited to support his proposed jury
instruction, the Eleventh Circuit stated in relevant part:

The | andowner’s conpensable interest . . . is
the return on the portion of fair market val ue t hat
is lost as the result of the regulatory
restriction. Accordingly, thelandowner should be
awarded the market rate return conputed over the
period of the tenporary taking on the difference
bet ween the property’'s fair nmarket value w thout
the regulatory restriction and its fair market
value with the restriction. Under this approach,
t he | andowner recovers what he | ost. To award any
affected party additional conpensation for | ost
profits or increased costs of devel opnment woul d be
to award doubl e recovery: the relevant fair nmarket
val ues by definitionreflect a market esti mati on of
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future profits and devel opnent costs with respect
to the particular property at issue.

833 F.2d at 271 (citations omtted) (footnote omtted) (enphasis

supplied). Subsequently, in Wieeler v. City of Pleasant G ove,

896 F.2d 1347, 1351-1352 (11" Cir. 1990), the Eleventh Circuit

applied this fornmula in calculating the conpensatory danmages.

The deci si on i n Wheel er does not expressly conflict with any
deci si on of the Fl ori da Supreme Court or another district court of

appeal . The case of Dade County v. GCeneral Water Works

Cor poration, 267 So.2d 633 (Fla. 1972), which is cited by Redner,

is factually distinguishable and is not inconsistent with the

| egal principles articulated in Weeler or inthe case sub judice.

Moreover, in Departnent of Agriculture & Consunmer Services v. Md

Florida Gowers, Inc., 570 So. 2d 892, 899 (Fla. 1990), the Flori da

Suprenme Court, in addressing the issues of full conpensation,
stated in relevant part:

We conclude that thetrial court erredin
permtting the alleged conponent of full
conpensation to be presented to the jury and
t hat the damages awarded by the jury for | ost
or retarded production of new stock are
t her ef ore not sust ai nabl e. .. The
constitutional ri ght to receive full
conpensation under em nent donmmin is not a
right to receive general damages. [Enphasis
suppl i ed].?

2 The Fl orida Supreme Court further favorably cited the district
court for the proposition that "The claimfor |ost productionis a
clai mfor consequenti al business damages. It is well established
that 'the right to business danages is a matter of | egislative grace,
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The decision in Departnent of Adriculture & Consuner

Services is particularly apposite for the reason that the
conpl aint therein did not seek damages for | ost production until
after a bench trial on liability, 570 So.2d at 901 n.5; and the

Court held that “because this neasure of conpensation was not

alleged in the conplaint ... this neasure of conpensation should

not have been presented to the jury. Id. At 901. (Enphasi s

supplied.) Simlarly, inthe case at bar, the Conpl ai nt and Fi r st

Anended Complaint are also bereft of any claim for damages

relativetoloss in incone producing potential:3and it was error

for trial judge to instruct the jury that "The neasure of
conpensat ory damages can be determned as the loss in incone

produci ng potential....”

not constitutional inperative ." 570 So.2d at 899 (quoti ng 541 So. 2d
at 1250-51) (footnotes omtted) (enphasis supplied). See also
Sasnett v. Tanpa Electric Co., 513 So.2d 157, 159 (Fla. 2d DCA
1987)whereinthe court heldthat "Busi ness danmages and | ost profits
do not constitute a part of the constitutionally protected concept
of "just' or '"full' conpensation since they are i ntangi bl es whi ch
generally are not property in the constitutional sense.”

3 Section 73.071(3)(b), Fla. Stat. (2002), which is the statute
al | owi ng busi ness danmages i n an em nent domai n case, requires that
"any person claimng the right to recover such special danmages
shall set forth in his or her witten defenses the nature and

ext ent of such damages. . . ." |d. This statutory requirenment was
not satisfiedinthe case subjudice. |ncontrast, in Dade County
v. General Water Works, supra, "the proceedings [were] still inthe
pl eadi ng stage." 267 So.2d at 639. The case lawinterpreting 8

73.071(3)(b) has held that the statute nust be strictly construed
infavor of the state and agai nst the clai mant. Tanpa-Hill sborough
County Expressway Authority v. K. E. Mirris Alignnent Services,
Inc., 444 So.2d 926, 928 (Fla. 1983).
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CONCLUSI ON

I n the absence of any express conflict with a deci sion of the

Fl ori da Supreme Court or another district court of appeal, it is
respectfully submtted that this Court does not have di scretionary

jurisdictionto reviewthe decision of the Second District Court

of Appeal .
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Respectfully submtted,

FREDERI CK B. KARL
CITY ATTORNEY, CITY OF TAMPA

Jerry M Gewirtz
Assistant City Attorney
Fl ori da Bar No. 0843865
5th Floor, City Hall
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