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PO NT ON APPEAL

THE DECI SI ON I N THE PRESENT CASE | S I N EXPRESS
AND DI RECT CONFLICT WTH (A) ALLSTATE v.

Pl NDER, SUPRA; OLIVAS v. BRAVO SUPRA; AND
ELKINS v. SYKEN, SUPRA; VWH CH HOLD THAT

DI SCOVERY WHI CH IS "UNDULY BURDENSOMVE" SHOULD
NOT BE REQUI RED; (B) OLIVAS, SUPRA, WHI CH HOLDS
THAT WHAT A PARTY IS ENTI TLED TO ARE 1099 FORMS
AND "TI N' REPORTS; (C) ALLSTATE | NSURANCE
COVPANY v. PINDER, SUPRA; OLIVAS v. BRAVO,
SUPRA; AND ELKINS v. SYKEN, SUPRA; BY REQUI RI NG
THAT DOCUMENTS WHI CH ARE NOT | N EXI STENCE, BE
CREATED TO COWPLY W TH DI SCOVERY; AND (D)
KORNEFFEL v. SOUTH BROWARD HOSPI TAL DI STRI CT,
SUPRA; AND SCHERI NG CORPORATI ON v. THORNTON,
SUPRA, WHI CH HOLD THAT A BOND SHOULD BE

REQUI RED WHEN EXPENSI VE DI SCOVERY | S REQUESTED.




STATEMENT OF THE FACTS AND CASE

The facts were described in the Opinion of the Second District
(A 1-10). This is a suit resulting froman autonobile accident where
the plaintiff alleges soft-tissue injuries. The plaintiff, Hodges,
propounded Interrogatories to Allstate requesting certain informtion
concerning Florida Neurol ogy Group and/or Neurol ogy Specialists of
Sout hwest Florida. Specifically, the Interrogatories asked that each
case be identified in which a nember of the nedical group had
testified as an expert witness by deposition during the past three
years for Allstate; in which a menber had testified as an expert
witness at trial during the past three years for Allstate; and for
the nunmber of litigation cases in which a nenmber had perfornmed an
anal ysi s, exam nation or rendered opinions for Allstate; and lastly,
the total amount of noney all nembers had been paid by Allstate
during the past three years. The Interrogatories also sought the
sane i nformati on concerni ng Neurol ogy Associ ates of Lee County.

Al l state answered the Interrogatories and filed three
Affidavits which are discussed in detail in the Opinion of the Second
District. Allstate indicated that it had nade a total of 845
paynments, totalling $225,725.34, for the period of 1999 through 2001,
to Neurol ogy Specialist of Southwest Florida;, and $22,253.07, during
t he same period, to Neurol ogi st Associ ates of Lee County. The
Affidavits also indicated that a manual review of the files would be
necessary to conpile the other information, and would require
approxi mately 422 man hours, and the cost of the manual search was
detail ed as being $11, 885.

The plaintiff noved to conpel better interrogatory answers, and
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the trial court so ordered, and a Petition for Wit of Conmmon Law
Certiorari was taken to the Second District Court of Appeal. The
Second District affirnmed the decision, and it is respectfully

submtted that the Opinion is in express and direct conflict with

Florida law in four different aspects.

SUMVARY OF ARGUMENT

There is express and direct conflict in the Opinion with four
rules of law. First, the Second District held that an erroneous
di scovery order which is burdensonme, but which will not destroy the
def endant conpany, will not be reviewed by certiorari. The court

relied on the Fourth District case of Topp Telecom 1Inc. v. Atkins,

763 So. 2d 1197 (Fla. 4th DCA 2000) which held to this effect, in a

2/ 1 decision. The dissenting judge in Topp Telecom stated that this

was not accurate |law, that unless a certiorari order "puts the
petitioner out of business," certiorari is never available. The

holding in the present case, as well as the holding in Topp Tel ecom

are in express and direct conflict with all other Florida |aw, which
hol ds that a discovery order which is "overly burdensome,” or "unduly

burdensome," is susceptible to certiorari review. Qivas, infra;

Pi nder, infra; Elkins, infra. See also, North Mam General Hospital

v. Royal Palm Beach Colony, Inc., 397 So. 2d 1033 (Fla. 3d DCA 1981);

Jerry's South, Inc. v. Mdrran, 582 So. 2d 803 (Fla. 1st DCA 1991).

Second, there is conflict with divas v. Bravo, 795 So. 2d 103

(Fla. 3rd DCA 2001), in which the Third District quashed simlar

di scovery that sought information relating to a frequently enpl oyed
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medi cal exam ner because it was overly burdensonme and irrel evant.

I nstead, the Third District allowed production of taxpayer

i nformation nunber (TIN) reports and 1099 forns "which are all the
plaintiffs are entitled to under the prevailing law." 1d. at 104.
However, the Second District has taken a conflicting view of the
"prevailing law'. Even though Allstate had already produced TIN
reports and 1099 fornms for its experts, the Second District ordered
further discovery and required Allstate to conpile and produce a

| engthy, detailed list of information regard its experts. Therefore,
there is express and direct conflict with this holding. This Court
shoul d grant review, and resolve this conflict so that trial courts
can know the "prevailing law' to apply on these discovery issues.

This Court in Elkins v. Syken, 672 So. 2d 517, 521 (Fla. 1996),

establ i shed specific paraneters for the scope of discovery to experts
regarding their relationships with parties. Those paraneters are
codified in Rule 1.280(b)(4). Simlar paraneters are needed in the
instant situation in which the discovery regardi ng experts is
directed to the party, not the expert. Wthout standards fromthis
Court, there is no uniformty in the duties inposed on parties
t hroughout the state. In Mam, for instance, the party may respond
to the discovery by producing TIN and 1099 reports, while the party
in Tanpa woul d be required to expend weeks of tinme and thousands of
dollars in conmpiling lists of information in order to respond to the
sanme di scovery.
Therefore, this Honorable Court should grant discretionary review.
Third, not only did the Second District order discovery beyond
the TIN reports and 1099 forns, it ordered the defendant to create

- 3-



docunments which do not exist, in order to conply with this discovery.
Nurmer ous Florida cases hold that it is error to require a party to
create docunments to conply with discovery. Cases involving this
identical type of discovery, which have been reviewed on Petition for

Wit of Certiorari, are AQivas v. Bravo, 795 So. 2d 103 (Fla. 3d DCA

2001); Elkins v. Syken, 672 So. 2d 517 (Fla. 1996); Allstate

| nsurance Conpany v. Pinder, 746 So. 2d 1255 (Fla. 5th DCA 1999).

See al so, Balzebre v. Anderson, 294 So. 2d 701 (Fla. 3d DCA 1974);

Fryd Construction Corporation v. Freeman, 191 So. 2d 487 (Fla. 3d DCA

1966). Therefore, the decision in the present case is in express and
direct conflict with these cases, because the present case requires
that a docunment be created to conply with di scovery.

The Second District distinguished Pinder and Aivas on the
basis that those cases involve requests for production, whereas the
present case involves interrogatories. However, the cases do not
make this distinction. Mreover, since the affidavits indicate that
a lengthy, detailed list will need to be conpiled, in order to
transpose the list into the answer to the interrogatories, the sanme
principle of |law applies; it still requires 422 man hours to be
expended to create a list, which will then be transposed into the
i nterrogatory answer.

The decision further inpliedly orders Allstate to nmodify its
conputer system wi thout any information as to whether this is
possi ble, or the cost. |If it is error to order a docunent to be
created for discovery, it would appear to be a corollary that it is
error to inpliedly order a nmassive, expensive change in a

corporation's conputer system
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Fourth, the court held that although the cost of creating the
di scovery was $11,885, it was not error for the trial court to deny a
bond for costs. This is in express and direct conflict with Florida
law, that a bond should be required if expensive discovery is ordered

to be produced. Korneffel v. South Broward Hospital District, 431

So. 2d 742 (Fla. 4th DCA 1983); and Schering Corporation v. Thornton,

280 So. 2d 493 (Fla. 4th DCA 1973).
ARGUMENT

THE DECI SION I N THE PRESENT CASE | S IN
EXPRESS AND DI RECT CONFLICT WTH (A)
ALLSTATE v. PINDER, SUPRA; OLI VAS v.
BRAVO, SUPRA; AND ELKINS v. SYKEN, SUPRA;
VWH CH HOLD THAT DI SCOVERY WHI CH IS " UNDULY
BURDENSOVE" SHOULD NOT BE REQUI RED; ( B)
OLI VAS, SUPRA, VHI CH HOLDS THAT WHAT A
PARTY IS ENTI TLED TO ARE 1099 FORMS AND
"TIN' REPORTS; (C) ALLSTATE | NSURANCE
COVPANY v. PINDER, SUPRA; OLIVAS v. BRAVO,
SUPRA; AND ELKINS v. SYKEN, SUPRA; BY
REQUI RI NG THAT DOCUMENTS VWHI CH ARE NOT I N
EXI STENCE, BE CREATED TO COMPLY W TH

DI SCOVERY; AND (D) KORNEFFEL v. SOUTH
BROWARD HOSPI TAL DI STRI CT, SUPRA; AND
SCHERI NG CORPORATI ON v. THORNTON, SUPRA,
WH CH HOLD THAT A BOND SHOULD BE REQUI RED
WHEN EXPENSI VE DI SCOVERY | S REQUESTED

|. Unduly Burdensonme. The holding of the Second District —

that a discovery order which is burdensonme but will not destroy the
def endant conpany is not sufficiently egregious for review by
certiorari —is clearly in express and direct conflict with Florida
| aw. Countless Florida cases have reversed discovery orders on a
wit of certiorari, applying the test of whether the order is "unduly
burdensone,"” or "overly burdensone.”

The Second District hel d:



Furthernore, under Topp Tel ecom
Al l state's econom c concerns would not rise to
the | evel of an undue burden necessary to
support a finding of a departure fromthe
essential requirements of the |law. See, 763
So.2d at 1200. That court has specifically
stated that "[a]n erroneous order conpelling
di scovery when the cost and effort to do so is
burdensome but not destructive is sinply not
"sufficiently egregious or fundamental to nerit
the extra review and safeguard provi ded by
certiorari.""

Topp Tel ecom 1200.

Topp Telecomis apparently the only other Florida case which

has held this, and these two cases are in express and direct conflict
with dozens of Florida cases which hold that the test for whether a
di scovery order should be reversed, is whether it is "overly

burdensome, " or "unduly burdensonme." See, Pinder, supra; d.ivas,

supra; ElKkins, supra; North Mam , supra; and Jerry's South, supra.

Pi nder refers to the test of whether there is an "undue burden."
Aivas refers to the test of whether the discovery is "overly

burdensome."” The Suprene Court in Elkins v. Syken, supra, repeatedly

refers to a test of whether discovery is "burdensone," or "overly
burdensome."” Therefore, this holding is in express and direct

conflict with Pinder; Oivas; and Elkins v. Syken, on this basis, as

well as being in conflict with all other Florida |aw on point, that

"overly burdensome” or "unduly burdensone" is the correct test for

granting certiorari review froma burdensone di scovery order.
Furthernmore, this holding in the present case and in Topp

Tel ecom woul d be contrary to Florida |law, by encouraging frivol ous

| awsuits to be filed. In a lawsuit involving for instance $10, 000 or

|l ess, the plaintiff could propound discovery which would cost
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$50, 000, $100, 000 or $500,000 to produce. Since it would not destroy
t he defendant corporation, it would not be objectionable. The

def endant woul d be placed in the financial situation that it would
need to settle a non-nmeritorious case sinply to avoid the much | arger
financial burden. This clearly is contrary to the public policy, and
in express and direct conflict with the cases which apply the test of
whet her discovery is unduly or overly burdensone.

1. Requi res Additional Di scovery. Second, d.ivas, supra,

held that what is necessary to conply with the Supreme Court's

decision in Allstate I nsurance Conpany v. Boecher, 733 So. 2d 993

(Fla. 1999), is production of 1099 Forns and "TIN' reports. The
Second District held that even though the 1099 Forns and "TI N
reports had been produced, this was not sufficient, and a | engthy,
detailed list of informati on nust be produced, to conmply with

Boecher, supra. Therefore, there is express and direct conflict with

t hi s hol di ng.

[11. Requi res Creation of Docunents. The deci sion of the

Second District Court of Appeal in the present case, ordered the
def endant to create docunments which do not exist, in order to conply
with discovery. The Second District distinguishes the |ine of cases

as exenplified by Pinder, supra; d.ivas, supra; and Elkins, supra; by

holding that this rule of law only applies to a request for
production, and not to interrogatories. However, since the
affidavits clearly reveal that a lengthy, detailed list will need to
be created in order to transpose this list to the interrogatory

answers, this is not a valid distinction, and therefore there is



express and direct conflict with these cases.

The facts in Pinder were that the plaintiff filed a request to
produce which was substantially simlar to the informtion requested
in the present case. The trial court ordered the production, and a
Petition for Wit of Common Law Certiorari was taken to the Fifth
District Court of Appeal. The Fifth District held that a party can
not be required to create a non-exi stent docunent, and granted a wit
of certiorari and reversed.

Simlarly, in divas, supra, the Third District held that

information requested froma frequently enpl oyed i ndependent nedi cal
exam ner was overly burdensonme and al so was erroneous, in that it
requested records which did not exist and which the conmpany was
erroneously required to create:
We quash the order under review, which

i nproperly requires the defendants' liability

i nsurance carrier and their attorneys to

produce information relating to a frequently

enpl oyed i ndependent nedi cal exam ner which was

not only overly burdensome and irrel evant but

is reflected in records which do not

exi st and which the conpany was erroneously

required to create.

Bravo, 103-104.
The Florida Supreme Court in ElKins said:

8. An expert nmay not be conpelled to conpile
or produce nonexi stent docunents.

El ki ns, 521.

The Affidavits in this case nade clear that it would be
necessary to expend approximately 422 man hours to manual ly search
files, in order to conpile a list of the information requested in the
interrogatories. Therefore, the Order requiring the creation of a

list, which would be transposed to an interrogatory answer, is in
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express and direct conflict with the cases cited above.

| V. Not Requi re Bond. Fourth, the Second District held that,

even though the cost of conpleting the interrogatories would be
$11,885, that the trial court did not commt error by denying a
Motion to Post a Cost Bond. Therefore, this Opinion is in direct
and express conflict with Korneffel and Schering, which hold that,
when the cost of discovery is unreasonable and unduly burdensonme, a
bond shoul d be required.

The present case is in express and direct conflict with

Schering, supra, where the Court of Appeal held that when expensive

di scovery is ordered to be produced, it is error reviewable on a Wit
of Certiorari, to order it to be produced w thout requiring a cost
bond. The discovery cost in Schering was $4,000, so it is expressly
and directly in conflict with the present case in which discovery
costing $11,885 was ordered to be produced wi thout a cost bond.

It is also in express and direct conflict with Korneffel. The
facts there were that the trial court entered an Order conpelling
extensive discovery. The Fourth District reversed, hol ding that
since extensive discovery was ordered, the trial court nust also
order a cost bond to be filed:

We grant the petition for wit of

certiorari and quash the order conpelling
di scovery wi thout prejudice to the trial
court's authority to enter an order conpelling
t he sanme discovery, provided however that any
order nust be conditioned
upon paynment of costs by the party requesting
such di scovery.

Korneffel, 743.

Accordingly, the decision of the Second District in the present
case is in express and direct conflict with caselaw on four different
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rul es of | aw.

CONCLUSI ON

The decision is the present case is in express and direct

conflict with the cases of Allstate |Insurance Conpany v. Pinder,

supra; divas v. Bravo, supra; Elkins v. Syken, supra; Korneffel v.

South Broward Hospital District, supra; Schering Corporation V.

Thornton, supra; Bal zebre, supra; Fryd, supra; North Mam , supra;

and Jerry's South, supra.
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