FLORIDA SUPREME COURT
TALLAHASSEE, FLORIDA

CASE No.

CITY OF HALLANDALE, Lower Tribuna Case No. 4D02-3366

amunicipdity, (Didtrict Court of Apped of Florida,

Fourth Didrict)

Petitioner,

V.

SAL AMATO AND CLARA AMATO,

e B B B B B R [ g

Respondents.

PETITIONER’SBRIEF ON JURISDICTION

TABLE OF CONTENTS

TABLE OF CONTENTS ... e e e e e e [




TABLE OF AUTHORITIES ... .o e e e e e e e e e e e ii

STATEMENT OF THE CASE AND THE FACTS ... e 1
SUMMARY OF THE ARGUMENT ...t e e et e e e eaeeee 2
A RGUM N T e e e e e

THE DECISION OF THE FOURTH DISTRICT COURT OF
APPEAL DIRECTLY AND EXPRESSLY CONFLICTS WITH A
DECISION OF THIS COURT AND WITH DECISIONS OF THE
FIRST, THIRD AND FIFTHDISTRICT COURTS OF APPEAL ON
THE STANDARD OF REVIEW TO BE APPLIED BY AN
APPELLATE COURT REVIEWING A TRIAL JUDGE'S
DECISION TO DISMISSA CASEFORFRAUD ON THE COURT.

CON CLUSION ..t e e e e e e e e e e e e e,
7

CERTIFICATE OF SERVICE ...t e e e e e e e e e, 7
CERTIFICATE OF TYPE, SIZE AND STYLE ... i e e 7

TABLE OF AUTHORITIES
CASES
i
Amato v. City of Hdlandde,
854 50.2d 812 (F1a. 4" DCA 2003) ....veveeieee e e et et e e

Rosen v. FloridaIns. Guar. Ass n,
802 S0.2d 291 (FIa 2001) ... ouenitee et et e e e et e e e e e




Ves v. Travelers Ins. Co.,
753 S0.2d 1270 (FIa 2000) ... .evve e e et e e e e e e e e e e

Baker v. Myers Tractor Servs., Inc.,
765 S0.2d 149 (Fla. 15 DCA 2000) ... .uvueeeeineeeee e e e e e e e ee e e e eeae

Cox v. Burke,
706 S0.2d 43 (Fla. 5" DCA 1998) .....coveeieeeeeeeeeeeeeeeeeeee e eeeeeeess e sesese et taee e e e o

Metropolitan Dade County v. Martinsen,
736 S0.2d 794 (Fla. 39DCA 1999) ....euivniiniiniieeet et e e e e e e eeaeeaee e

Mendez v. Blanco,
665 S0.2d 1149 (Fla. 39DCA 1995) ....euvvniiniinieneie et e et eeere e e e e e e e,

Mercer v. Raine,
443 S0.2d 944 (Fla 1983) ...v.eine i e et e et e et e e e

Leo's Gulf Liquorsyv. Lakhani,
802 S0.2d 337 (Fla. 3rd DCA 2001) ...ueeiiieee e e e e e e e e eae e veer e e aaeeens

Baker v. Myers Tractor Services, Inc.,
765 So.2d 149, 150 (Fla. 1# DCA 2000) ..t

Desimone v. Old Dominion Insurance Co.,
740 S0.2d 1233, (FIa. 4" DCA 1999) ....uiniiiie it e e e 6

Pritt v. Suzuki Motor Co.,
515 S.E. 2d 161 (W.Va 1998) ...ttt e et e e e e e e

Girard v. Courtyard by Marriott,

827 S0.2d 578 (LAAPP. 3CIF. 2002) ..o e
OTHER AUTHORITIES
Fla. Condtitution, Article V, Section 3 () (3) «..vvvve et e e e 2
FIa RADPPP. 9.200(8) . v eee oo e 7

Fla. RAPP.P. 9.030(Q)(2)(A)(IV) + v eneine et e e e et e et e e e e 2






STATEMENT OF THE CASE AND OF THE FACTS

Hantiff, Sal Amato, filedanegligencecomplant against Hallandale for personal injurieshe dlegedly
suffered as aresult of amotor vehicle collison between Hallandal€ s then City Manager and the Plaintiff.
Faintiff’ swife dso joined him in his daim asserting aclaim for loss of consortium.

In depogition, Plaintiff testified that he could not lift any heavy weight, and could not dimb dtairs
without pain (Depo. pg. 8, lines6-8). Fantiff a so testified that he was disabled and that eventhoughthere
were accessways into buildings he found it very hard to get into them (Depo. pg. 46, lines18-20). Rantiff
aso unequivocaly testified that he would not get underneath his car because he could not do so (Depo.
pg. 51, lines 17-20).

During the course of the litigation, Hallandd e obtai ned survellance tapes of the Plaintiff. The tapes
showed Plaintiff, for over atwo hour period, working on a pickup truck. The tape showed Rantiff going
undernegth his vehide to performwork onthe vehicle. An additiond surveillance tape showed the Plaintiff
climbing aladder onto the roof of his residence and pulling up a heavy motor onto his roof.

Based upon the discrepancies between Plaintiff’ s depositiontestimony and the surveillance tapes,
Halandde filed amoation to dismiss Plaintiff’s complaint for fraud on the court. After alengthy evidentiary
hearing inwhichthe trid judge viewed the videotapes, Plaintiff’ s deposition testimony and heard testimony
from the Plaintiff, the tria judge dismissed Plaintiff’s complaint for committing fraud on the court.

Pantiff appealed the trid judge’ s decison and the Fourth Didtrict Court of Appea ultimately
reversed the dismissa holding that it was for the jury to weigh these discrepancies and the trid judge should
not have dismissed Plaintiff’s lawsuit. Halandde timely filed its gpped of the Fourth Didtrict’s decision to
this Court.

SUMMARY OF ARGUMENT

Petitioner, City of Halandde (“Hdlanda€’), seeks review, pursuant to Art. V, Section 3(b)(3),
Fla. Const. and FlaR.App.P. 9.030(a)(2)(A)(iv), of the decison of the Fourth Didtrict Court of Apped
rendered October 10, 2003. Amatov. City of Halandde, 854 So.2d 812 (Fla. 4" DCA 2003). The

1 As correctly found by the 4™ Digtrict, inthe evidentiary hearing beforethe trial judge Plaintiff admitted to
going up and down the ladder twice and hauling amotor onto his rooftop.



Fourth Didrict’s decison expresdy and directly conflicts with adecision of this Court and with decisons
of other didtrict courts of appeal on two principles of law. The Fourth Didtrict’s decision expresdy and
directly conflictswithadecisionof this Court onthe standard to be applied by anappellate court reviewing
atrid judge sruling dismissing a case for fraud on the court. The decision aso conflicts with decisons of
the Firgt, Third and Fifth Didtrict Courts of A ppeal whichhold that dismissa for fraud onthe court is proper
if aPlantiff givesfase or mideading answersin sworn discovery pertaining to hisclam.
ARGUMENT

THE DECISION OF THE FOURTH DISTRICT COURT OF APPEAL DIRECTLY

AND EXPRESSLY CONFLICTS WITH A DECISION OF THIS COURT AND

WITH DECISIONS OF THE FIRST, THIRD AND FIFTH DISTRICT COURTS OF

APPEAL ON THE STANDARD OF REVIEW TO BE APPLIED BY AN

APPELLATE COURT REVIEWING A TRIAL JUDGE SDECISION TO DISMISS

A CASE FOR FRAUD ON THE COURT

This court has discretionary jurisdiction to review a district court’s decision which expresdy and
directly conflictswithadecisionof another digtrict court or this Court onthesameissue of law. Art. V, Sec.
3(b)(3), Fla. Const. and Fla.R.App.P. 9.030(a)(2)(A)(iv). Decisond conflict may becreated by thedigtrict
court concerning lega principles gppearing on the face of the decision or the misapplication of a specific

halding previoudy announced by this Court. Rosenv. Florida Ins. Guar. Ass n, 802 So.2d 291, 292 (Fla.

2001); Vest v. TravelersIns. Co., 753 So.2d 1270, 1272 (Fla. 2000).
The Fourth Didtrict’ s decision should be reversed because it conflicts with awel established line

of law from the Firgt, Third and Fifth digtricts that hold that when a party liesin discovery about matters
pertaining to hisdaim, dismissal of his caseisproper. Béker v. Myers Tractor Servs., Inc., 765 So.2d 149

(Fla. 1% DCA 2000); Cox v. Burke, 706 So.2d 43 (Fla. 5" DCA 1998); Metropoalitan Dade County v.

Martinsen, 736 So.2d 794 (Fla. 3@ DCA 1999); Mendez v. Blanco, 665 So.2d 1149 (Fla. 3 DCA
1995). Additionally, under the Fifth Didtrict Court of Appeas Cox decison, mideading answers in
discovery concerning central issuesin acase judtify dismissa of a plaintiff’s case for fraud on the court.
Inthe case at bar, Plantiff provided afase answer to aquestion concerning his physica ability after
the accident. Plantiff was asked in deposition whether he could get underneath a car. He unequivocdly
responded that he could not and then was caught on survelllance tape inserting his body undernesth a



pickup truck and performing manua labor onthe pickup truck for over two hours.? Thiswas clearly alie,
under oath, concerning Plaintiff’ s damages (the back and knee injuries he dlegedly suffered as aresult of
the accident).

Plaintiff testified that he could not lift any heavy weight and could not dimb stairs without
pain. Plantiff aso tedtified that he was disabled and that eventhough there were access ways into buildings
he found it very hard to get into them. Plaintiff was caught on surveillance tgpe pulling a heavy motor onto
his roof. Plantiff’s lifting the motor onto his roof shows that he was lying about his ability to lift heavy
weight. Even more troubling is Plaintiff’ s satement under oath that heis disabled and finds it hard to get
into buildings. Flantiff was caught on surveillance tape and admitted to dimbing up and down a ladder
twice. Plantiff’s tetimony on these issues was dearly designed to fool Hallandale and the fact finder
concerning the scopeand extent of hiskneeinjuries, and, if not anoutright lie, at least congtitutes mideading
testimony that warrants dismissal under Cox.

The Fourth Didrict's decison dso directly and expresdy conflicts with this Court’s decison
concerning the standard to be applied by digtrict court?é in reviewing a trid judge's decison to dismissa
clam for fraud on the court. To judtify reversd of atrid judge s decison, “it would have to be shown on
gpped that the trid court clearly erred in its interpretation of the facts and the use of its judgment and not
merely that the court, or another fact-finder, might have made a different factud determination.” Mercer
v. Raine, 443 S0.2d 944, 946 (Fla. 1983); Leo's Gulf Liguorsv. Lakhani, 802 So.2d 337, 338 (Ha. 3rd

DCA 2001); Baker v. Myers Tractor Services, Inc., 765 So.2d 149, 150 (Fla. 1% DCA 2000).

In the case at bar, the Fourth Didrict, in its opinion, acknowledged that Plaintiff lied under oath
about the scope and extent of hisinjuries. However, the Fourth Digtrict went on to find that dismissal of
Faintiffs daims was unwarranted as a jury should consider the effect of the discrepancies between the
survelllance tape and Plaintiff’ s depogtion testimony.

In Cox, the Fifth Digtrict succinctly summarized the proper role of an appellate court reviewing

adismissa for fraud on the court asfollows:

2 The Fourth Didrict's opinion acknowledged the fact that the Plaintiff was shown on the video with his
head and upper chest underneath avehicle.



Inthis case, thereisa good ded that Burke and Gordon (the beneficiaries
of thetrid court’s dismissd) put forth as*fraud” that iseither not fraud or
unproven...Nevertheless, Cox hasclearly been shown to have givenmany
fdse or mideading answers in sworn discovery that either appear
caculated to evade or symy discovery onissuescentra to her case. The
integrity of the civil litigation process depends on truthful disclosure of
facts. A sysem that depends on an adversary’s ability to uncover
falsehoodsis doomed to failure which iswhy this kind of conduct must be
discouraged in the strongest possible way. Although Cox ingds on her
congdtitutiond right to have her case heard, she can, by her own conduct,
forfat that right. This is an area where the tria court is and should be
vested with discretion to fashion the apt remedy. While this court might
have imposed a lesser sanction, the question in this case is close enough
that we cannot declare that the lower court to have abused its discretion.

4
In the case sub judice, since Hallandale showed that Plaintiff lied under oath and provided

mideading testimony about matters pertaining to his daim, the trid judge could not have abused his
discretion in dismissing Plaintiff’s lawsuit. The Fourth Digtrict’s decision in the case a bar improperly
second guessesthetrid judge and failsto properly apply the abuse of discretion standard in violation of
this court’s Mercer decison and in direct and express conflict with the standard enunciated by the Fifth
Didrictin Cox.

Important policy considerations also exist that warrant this Court’ sreview of the Fourth Didtrict’s
decison. It is wel known that insurers and sdf-insured entities throughout the State of Florida regularly
utilize surveillance video in the litigation process. The Fourth Didtrict’s decision would make it nearly
impossible for an insurer or a sdf-insured municipdity, such as Halandde, to obtain adismiss for fraud
on the court based soldy on a surveillance tape. Instead, taxpayer money would have to be spent in
bringing a case to ajury because tria judges statewide would not be authorized to dismiss acasefor fraud
on the court solely based on a surveillance tape.

Previous decisons inFH orida, indudingdecisons of the Fourth Didtrict, have uniformly hed
that when a Plaintiff lies under oath about matters bearing directly onthe issue of damages, dismissd isan
appropriate sanction. Desimone v. Old Dominion Insurance Co., 740 So.2d 1233, 1234 (Fla. 4" DCA

1999). The Fourth Didtrict’ s decison in this case creates an unauthorized exception to the generd rule of
dismisdsfor fraud onthe court and unduly restrictsatrid judge sdiscretion to dismiss a case based upon

asurveillance tape. 5



Courts in other jurisdictions have consdered whether it is proper for atrid judge to dismiss a
plantiff’s dams when the plaintiff is caught lying about the scope and extent of hisinjurieson survelllance
tape. In Pritt v. Suzuki Motor Co., 515 SE. 2d 161 (W.Va. 1998), West Virginid shighest court upheld

adecison in which the trid judge dismissed a case for fraud on the court. In the case, Pritt dleged that he
was injured in an accident when he was riding an dl-terrain vehicle manufactured by Suzuki. Like the
Faintiff in the case at bar, Pritt dleged that he suffered severe and permanent injuries as a result of the
accident. Like Halandale, Suzuki obtained surveillancetapes of Pritt showing him performing a variety of
physca activities, induding dimbing up adope, carrying a pump motor and lying in a boat while reaching
underneath a dock. Id. a 164. Under these facts, West Virginids highest court not only found it
appropriatetodismissPritt’ slawauit for fraud onthe court, but also found it appropriate to assesshundreds
of thousands of dollars of attorneys feesagaing him.

InGirard v. Courtyard by Marriott, 827 So.2d 578 (La.App. 3 Cir. 2002), an employeewho was

recaiving workers compensation benefits for a work related injury was captured on survelllance tape
performing certain tasksthat she testified she could not perform or could not performwithout pain. Girard
tedtified that she had suffered smilar injuries to Amato. 1d. at 581. The surveillance tape showed her
performing tasks which were much lessimpressive thanthose performed by the Plantiff inthe case at bar.
Id. at 582. Additiondly, Girard had introduced evidence documenting her injuries by way of affidavits
fromthird parties and medica reports. Notwithstanding dl of this evidence, the gppellate court upheld the
trid court’s decisondismissng Girard’ sdamfor continued workers' compensation benefits solely based

on the survelllance video.

CONCLUSION

The Petitioner, City of Halandae, requests that the Court accept jurisdiction of this cause and
quash the decision of the Fourth Digtrict Court of Ap&d.
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