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PRELI M NARY STATENMENT

The respondent, McCarthy Brothers Conpany, isreferredtointhis
brief as "McCarthy." Petitioners Nobel | nsurance Conpany and Ti |l bury
Construction, Inc. are referred to respectively as "Nobel"” and
"Tilbury.” Nobel's jurisdictional brief iscitedas JB__ , according
t o page nunber.! The deci sion of the First District Court of Appeal,
contai ned inthe appendi x to Nobel 's jurisdictional brief, iscited as
SO _, according to the page nunber of the slip opinion.

STATEMENT OF THE CASE AND FACTS

McCart hy was t he general contractor on a condom ni umproject. SO
2. Tilbury was a subcontractor. Nobel was Til bury's surety under a
performance bond, with McCarthy as bond obligee. No contractual
rel ati onshi p exi sted between MCarthy and Nobel. SO 2-3.

Tilbury filed suit agai nst McCarthy for breach of the subcontract.
SO3. MCarthy fileda counterclai mand al so asserted a cl ai magai nst
Nobel under the perfornmance bond. SO 3-4.

At trial, the jury awarded damages to Til bury, rejecting both
McCart hy' s counterclaimand its cl ai magai nst Nobel. SO4. Follow ng
trial, thecircuit court entered judgnment agai nst McCarthy on the
nerits, as well as two i ndependent judgnents agai nst McCart hy awar di ng
attorneys' fees to both Til bury and Nobel , who were represent ed by

separate counsel. SO 1, 4.

! Nobel was the only petitioner that filed, in the district
court, anoticetoinvokethis court's discretionary jurisdiction.
Tilbury filed ajoinder inthat notice under rule 9.360(a) of the
Fl ori da Rul es of Appellate Procedure. Tilbury didnot fileits own
jurisdictional brief; it instead served, on June 2, 2003, a notice
adopting Nobel's jurisdictional brief. See Tri-County Produce
Distributors, Inc. v. Northeast Production Credit Ass'n, 147 So. 2d
587, 588-89 (Fla. 1st DCA 1962).




Thr ough two appeal s, | ater consol i dated, McCarthy appeal ed bot h
t he final judgnent against it onthe nerits and the judgnents agai nst
it for the attorneys' fees of Til bury and Nobel. SO1. In disposing
of the first appeal, the district court reversed the denial of
McCarthy's notionfor aremttitur and remanded the casetothetrial
court withinstructionstogrant Tilbury the opportunity to accept a
reductioninthe verdict or, if Tilbury declinedto do so, to conduct
a new trial on damages. SO 4-5.

On t he second appeal --concerni ng the attorneys' fees issues--the
district court provisionally reversedthe award of attorneys' feesto
Til bury. SO5-6. The court al so held that Nobel has no | egal basis
for recoveringits attorneys' fees fromMCarthy, andit therefore
reversed that judgnent in its entirety. SO 7-09.

In ruling against Nobel, the First District rejected two
i ndependent ar gunents t hat Nobel nade i n support of its contention that
itisentitledtorecover its attorneys' fees fromMCarthy. One was
based on Article 10.5 of the McCarthy-Til bury subcontract, whi ch reads
as follows:

The prevailing party in any | egal action between t he
parties relatingtothis Agreenent shall recover from
t he other party reasonabl e | egal costs, including
attorney's and consultant's fees, in connectionwith
such action. The prevailing party is a party who
recovers at | east 75%of its total clainms inthe action
or who i s requiredto pay no nore t han 25%of t he ot her
party's total clains in the action.

SO7. The First District heldthat Article 10.5, contrary to Nobel's
argument, "does not contenplate attorney's fees for any entity ot her

than McCarthy or Tilbury."” SO 8.



Nobel ' s second argunent was based on Article Six of the MCart hy-
Ti | bury subcontract and section 57.105(6) of the Florida Statutes. SO
7-8. Asthe First District recognized, "Article Six defines the scope
of therisk or coverage towhich Til bury's surety woul d be exposed i f
Til bury defaulted.” SO7. That unilateral provision states that
"McCarthy shall be paid by the surety any | egal and court costs
McCarthy i ncurs inthe enforcenent of its rights under said bonds."” SO
7.

The First District di sposed of Nobel's argunent based on Article
Six ontwo alternative grounds. First, it heldthat thereciprocity
provi si ons of section 57.105(6) do not apply to "parties not in
privity." SO9. Second, it heldthat Article Six appliesonly "to
costs, not attorney's fees. Thus, evenif section 57.105(6), applied
t o Nobel, the language in Article Six would preclude its application
here." SO 9.

The First District issuedits decisionon March 10, 2003. SO1.
Nobel filed atinmely notion for rehearing and certification on March
25, 2003. See Fla. R App. P. 9.330(a). The court deniedthat notion
t hrough an order rendered on April 22, 2003. Nobel tinely filed a
noticetoinvoke this court's discretionary jurisdictionon May 6,
2003. See Fla. R App. P. 9.120(b).

SUMMARY OF THE ARGUMENT

Nobel has m scharacteri zed the deci sions of both the First

District inthis case and the Fifth District in Merchants Bondi ng

Conpany v. Gty of Mel bourne, 832 So. 2d 184 (Fl a. 5t h DCA 2002), the

decisionwithwhichthe First District isallegedlyinconflict. In
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fact, the question of | aw on whi ch Nobel asserts the existence of
conflict was not even addressed by either court.

Mor eover, there is no actual conflict of decisions, as the
constitutionrequires, becausethe Fifth District's di scussion of
whet her a surety can recover attorneys' fees was pure obiter dictum
The actual holding of the Fifth District does not conflict inany way
with the decision of the First District here.

Finally, evenif aconflict of decisions existedhere, this court
shoul d still decline review. The question of |aw on which Nobel
asserts the exi stence of conflict is not one that was contestedinthe
Fifth District, andit is neither significant nor likelytoarisewth
frequency in the future.

ARGUMENT

A. THE CONFLI CT ASSERTED BY NOBEL DOES NOT EXI ST BECAUSE THE
FI RST DI STRI CT HERE DI D NOT DECI DE THE SAME QUESTI ON OF

LAW THAT THE FI FTH DI STRI CT DI SCUSSED

Nobel is seeking discretionary review under rul e
9.030(a)(2)(A) (iv) of the Florida Rul es of Appell ate Procedure and
articleV, section 3(b)(3), of the Florida Constitution. It argues
that the district court's decision here expressly and directly
conflictswththe decisionof the Fifth D strict Court of Appeal in
Mer chant s Bondi ng Conpany v. City of Mel bourne, 832 So. 2d 184 (Fl a.

5t h DCA 2002), on "t he sane question of | awregarding the application
of F. S. 857.105(6) and award of attorney's feesto a prevailing party
Sur ety whose Per f or mance Bond i ncor por at es by reference the prevailing
party attorney's fees provision of the contract between its bond

princi pal and bond obligee." JB 5.

4



Nobel is mstaken, and its argunent is predicated upon
m scharacterizations of boththe Fifth D strict's decisioninMrchants
Bondi ng and the First District's decisionhere.?2 Intruth, thetwo
deci sions are not inconflict onthe questionthat Nobel identifies.
I n fact, that question was not even addressed by either district court-
-and it certainly was not within the holdings of either court.
Conflict jurisdiction is therefore not present here.

Inthis case, Nobel made two argunments for the recovery of its
attorneys' fees fromMCarthy. See SO7-8. First, it arguedthat the
prevailing-party attorneys' fees provisioninthe McCarthy-Til bury
subcontract, Article 10.5, entitledit torecover attorneys' fees from
McCarthy. SO7-8. Second, it arguedthat it could recover attorneys'
fees by virtue of section 57.105(6) of the Florida Statutes and Article
Si x of the subcontract, a unilateral provisiondealingonlywth costs,
not attorneys' fees. SO7-8. Contrary to Nobel's representations ( see
JB2-3, 5, 6, 9), neither argunent i nvol ved t he application of section
57.105(6) to a prevailing-party attorneys' fees provision in a
contract.

Nor didthe First District address the application of section
57.105(6) to a contractual prevailing-party attorneys' fees provision.
| nst ead, that court separately considered: (1) the question of whet her

Nobel can invoke the prevailing-party attorneys' fees provisionin

2 Nobel never brought Merchants Bonding to the First District's
attention, either through a notice of suppl enental authority or by
citing that case in Nobel's notion for rehearing. Nobel's first
referencetothat caseintherecord appearsinits noticetoinvoke
this court's discretionary jurisdiction.

5



Article 10.5 (without regard to section 57.105(6)); and (2) the
guestion of whether Article Six appliesto attorneys' fees at all and,
i f so, whet her Nobel was abl e to use section 57.105(6) as a basis for
relying upon it. SO 8-09.

The Fifth District inMrchants Bonding | i kew se di d not addr ess

any question concerning the application of section 57.105(6) to a
contractual prevailing-party attorneys' fees provision. I|nstead, that
court discussed only the application of section 57.105(6) to a
unil ateral attorneys' fees provisioninacontract. See 832 So. 2d at
185. That di scussion therefore concernedneither of the Nobel-rel ated
i ssues that the First District addressed here.

A cursory review of both Merchants Bonding and the First

District's decision here reveal s unequi vocal ly that t hose deci si ons
dealt with different i ssues of | aw-and neither deci sioninvol vedthe
guestion of | aw on whi ch Nobel asserts the exi stence of conflict.
Under those circunstances, this court should decline review.

B. NO CONFLICT OF DECI SIONS | S PRESENTED HERE

Further, even if the First District and Fifth District had
addr essed t he sane question of law, there would still be no actual
conflict of decisions presented here. That fact provi des an additi onal
basis for this court to deny review.

"The jurisdictionof this Court extends only to the narrowcl ass

of cases enunerated in Article V, Section 3(b) of the Florida

Constitution."” Gandy v. State, 2003 W. 21087995 at *1 (Fl a. May 15,

2003) (quoting Mystan Marine, Inc. v. Harrington, 339 So. 2d 200, 201

(Fla. 1976)). Before conflict jurisdictionexists, reviewnust be
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sought "froma district court decision'that expressly addresses a
gquestion of laww thin the four corners of the opinionitself' by

‘contain[ing] astatenent or citation effectivelyestablishinga point

of lawupon whichthe decisionrests.'" Persaud v. State, 838 So. 2d

529, 532 (Fla. 2003) (enphasis added) (quotingFlorida Star v. B.J. F.,

530 So. 2d 286, 288 (Fla. 1988)).

Under that standard, conflict jurisdiction should not be
predi cated ondictaor acourt's other collateral statenents that form
no f oundation for a court's actual hol ding. That, however, is the
situation presented here.

The Fifth D strict certainlydiscussedthe question of whether the

per f or mance-bond surety i n Merchants Bondi ng t heoretical |y coul d have

recoveredits attorneys' fees fromthe bond obligee, based upon an
attorneys' fees provisioninthe contract between the obligee and t he
bond principal. 832 So. 2d at 186. However, Nobel's repeated
characteri zations of that di scussi on as the hol di ng or ruling of that
court are flatly wong. See JB 3, 5, 6, 7, 8, 9.

What the Fifth District actuallyheldin Merchants Bondi hg was

that the surety was entitledto norecovery of attorneys' fees, because
it was not the prevailing party as agai nst the obligee. |1d. at 186-87.
Thus, the court's entire discussion of the surety's possible
entitlenent to a recovery of attorneys' fees was pure obiter di

" A deci si on enconpasses t he opi ni on and j udgrment and i s general |y
regarded as determ nati ve of the case, not nerely apart of it." Zirin

v. Charles Pfizer & Go., 128 So. 2d 594, 596 (Fla. 1961) (enphasisin

original; footnote omtted). Dictum in contrast, is "a purely

ctum



gr at ui t ous observati on or remark made i n pronounci ng an opi ni on and
whi ch concerns sone rule, principle or application of |aw not
necessarily involvedinthe case or essential toits determ nation."

Bunn v. Bunn, 311 So. 2d 387, 389 (Fla. 4th DCA 1975); see al so Shaps

V. Provident Life & Acc. Ins. Co., 826 So. 2d 250, 253 (Fla. 2002)

(because case was not decided onthe nerits, any di scussi on of nerits

was dictum; Puryear v. State, 810 So. 2d 901, 905 (Fla. 2002)

(di scussi on "not necessary for the hol di ng" was di ctun); Conti nent al

Assur. Co. v. Carroll, 485 So. 2d 406, 408 (Fl a. 1986) (statenents in
opi nion beyond finding of no jurisdiction were dicta).
Di ctum unli ke an actual hol di ng of a court, is not bindi ng and

has no precedential effect. See Departnent of Transportation v.

Fortune Fed. Savings & Loan Ass'n, 532 So. 2d 1267, 1270 (Fl a. 1988);

Inre Estate of dibbon, 735 So. 2d 487, 489 n.1 (Fla. 4th DCA 1998);

Sotov. State, 711 So. 2d 1275, 1276 n. 2 (Fla. 4th DCA 1998). Thus,

dictum by definition, is not an adjudication of a question of

It isaconflict between "decisions"--not aconflict with anything
el se--that provides this court with discretionary jurisdiction.
Because di ctumi s not a "deci sion" on a question of | aw, this court
shoul d not exerci se discretionary jurisdictionnerely by virtue of sone
gratuitous conmment by a district court--likethe FifthDistrict's

di ctumin Merchants Bondi ng--that nay seemto be at variancewith a

rul e of awor "deci sion” inanother case. Dictumnerely represents
part of a court's discussion of the case pending beforeit, not an
announcenent of a "decision" that could formthe jurisdictional

predicate for this court's review

| aw.



C. EVEN | S CONFLI CT JURI SDI CTI ON EXI STED HERE, THI S COURT
SHOULD STILL DECLI NE DI SCRETI ONARY REVI EW

Regar dl ess of whet her, as an acadenm c matter, "dictaconflict”
potentially vests this court with discretionary jurisdiction, this
court should still declinereviewhere. The question of | awfranmed by
Nobel | acks sufficient significancetowarrant this court's exercise of
di scretionary jurisdiction.

The bond obligee in Merchants Bonding failed to dispute the

surety's potential entitlement to attorneys' fees, thereby concedi ng
t hat i ssue for purposes of that appeal. See 832 So. 2d at 185- 86.
Thus, the Fifth District's dictumon that point al nost certainly
resulted fromthe fail ure by anyone to denonstrate the flaws inthe
surety's argunment. Wen acourt is presented with only one side of an
argument, it is not surprising when it concurs with that side,
particul arly whentheissueinquestionis not central totheultimte
hol ding in the case.

Further, becausethe Fifth District's entire di scussion of that
i ssue was di ctum -and t her ef ore does not constitute bi ndi ng precedent
for any other court--thereislittle danger that the purported conflict

bet ween t hi s case and Mer chant s Bondi ng wi | | generate any di vi si on,

uncertainty, or confusion in the |aw.
Onthe contrary, it is highly unlikely that the question proffered
by Nobel will arisew th any significant | evel of frequency. Boththis

case and Merchant s Bondi ng presented rare situations i nwhich the bond

princi pal and the surety were represented by separate counsel; inthe

vast mpj ority of constructi on cases i nvol ving suretyship clains, the



surety tenders the defense to t he princi pal and both the princi pal and
the surety are jointly represented by the sane counsel. To grant
di scretionary reviewhere--on a questionthat rarely arises--is not a
productive or efficient exercise of this court's resources.
Di scretionary review should therefore be denied.

CONCLUSI ON

For the foregoi ng reasons, this court shoul d decline di scretionary

review in this case.

Thomas F. Munro, |11 John R. Ham | ton
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for Nobel Insurance Conpany, at Robert E. Morris, P. A, 5020 West
Cypress Street, Suite 200, Tanpa, Florida 33697.
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