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I
PROCEDURE

On direct appeal, the Fifth District Court of Appeal affirmed M.
Buggs' conviction. Buggs v. State, 693 So.2d 57 (Fla. 5" DCA 1997). A
notion for post-convictionrelief was fil ed and a t wo-day evi denti ary heari ng
was hel d i n Novenber, 2000. Fifteennonths |ater thetrial court enteredits
order denyingrelief and M. Buggs appeal ed. Again, the Fifth D strict Court
of Appeal affirmed. Buggsv. State, ~  So.2d ___, (Fla. 5" DCA 2003),[ 28
Fla. L. Weekly D 667, opinionissued March 7, 2003], Appendi x A Arequest

for rehearing and certification was denied.

I
FACTS

The factual scenario presented in M. Buggs' case is identical to
Merricks v. State, 831 So. 2d 156 (Fl a. 2002). During deliberations, thejury
had a question and requested t hat testi nony be "read back." The bailiff
answered the jury's question and tol d t hemt hey woul d have to rely upon their
own recol l ection (TRI/152). Later, the question was brought tothe court's
attentionbut it wastoolate, thejury hadrenderedits verdict. After the
fact, the judge instructed the jury that he would not allow the read bac

After M. Buggs' conviction was affirned, al engthy 3.850 noti on was
filed alleging numerous errors--many of which focused upon i neffective
assi st ance of counsel. For instance, the police tracked anot her suspect from
t he rape scene. Upon bei ng apprehended by the police, this suspect blurted
out that he "did not conmt noB&E " (PRXII/2113-2114). Ininvestigating
hi s 3. 850 noti on, M. Buggs | earned of a wi t ness who woul d have testified

that this man, Larry Scott, was pi cked up near the scene of the crime sweaty



and acting very nervous (PRX/1890). As shereportedtothe police onthe
ni ght of the rape, M. Scott nmade a nunber of incrimnating statenents while
in her car. M. Buggs' defense counsel failed to call her to testify.
Li kewi se, hefailedtocall Larry Scott, the police dog handl er, and ot her
police witnesses on M. Buggs' behalf.

On the Friday before the Monday trial, the state di scl osed highly
excul patory DNA (statistical) evidence that changed t he statistical val ues
inthe case fromone out of fifteenmllionto one out of 50,925 (PRXl/1993;
PRX/ 1822). Not only did defense counsel fail to ask for a continuance, he
never nentioned this | ower statistic tothe jury or attenpted to cross
examne the state's expert with this exonerative evidence. Additionally, M.
Buggs' defense attorney fail ed t o nake nunerous obj ections, includingthe
| vory/ Merricks issue at hand.

M. Buggs' attorney had been the subject of several Florida Bar
conplaints. Prior to M. Buggs' case, his attorney had conpl et ed a t wo-year
probati onary sentence. Actually, heranintotrouble again and, at thetine
of M. Buggs' trial, was serving anot her two-year probationary period. In
ot her words, he had two back-t o- back probati onary puni sh-nents by the Fl ori da
Bar (PRX/ 1768, 1772).

The nunber of errors which occurred in this case is incredible.
Def ense counsel was overwhel ned at trial and candidly adm tted to bei ng
unaware that it was i nproper for thebailiff toanswer the jury's question.
He testified that had he been aware of the | aw, he woul d have obj ect ed and

nmoved for a mstrial (PRX/ 1732).



Thi s case i s further conpounded by the curious rel ati onshi ps ent angl ed
herein. Thevictims father, J.T. WIllianms, was a forner deputy of the Lake
County Sheriff's OOfice (theinvestigative authorities) and, at the tine,
wor ked at t he public defender's officeinthe Lake County Courthouse (RI/18;
T21/1032). Hi s conpanion, nowthe victims stepnother, was a Lake County
court reporter assigned to the judge who presided over the case. The
victim s nother previously worked for the Fifth District state attorney's
of ficein Lake County (the prosecuting authorities) and, at the tinme, worked
for a local police departnent.

As part of the 3.850 notion, allegations were made that M. Wl i ans
may have beeninvolvedinillegal drug activity and was attenpting to defl ect
attention fromanot her suspect inthe case, Larry Scott (PRX/ 1895, 1897-
1898). M. WIlians put extremnme pressure onthe sheriff's officetorap up
itsinvestigationand further pressuredthe state attorney's officetotake
t he i nvesti gati on away fromthe sheriff. He was outraged that Buggs was not
i mmediately arrested. Utimately, the sheriff became upset andinstructed his
staff toturn over theinconpleteinvestigationtothe prosecutor's office
(PRX/ 2085, 2096-2097).

The 3. 850 i nvestigation reveal ed nunerous and extrenely excul patory
state attorney menoranduns whi ch docunent thi s chai n of events. The notes
nmenori al i ze several private neetings between the prosecutor and the sheriff's
of fice chroniclingthe pressures pl aced onthemby WIlIlians. Even thoughthe
i nvestigation was i nconpl et e, Buggs was arrested and t he ot her two suspects

were sent on their way. Mich of this evidence was not di scl osed by the state



and was not used at trial on M. Buggs' behalf.

Def ense counsel also failed M. Buggs with regard to pretrial
depositions. Despitethe fact that Buggs was i nsol vent, defense counsel
never requested that nunerous depositions be transcribed. After his
conviction, this attorney had themtranscri bed. A conparison of the
depositiontestinony tothetrial testinony reveal s numerous i nconsi stenci es.
Al so, defense counsel failedto deposethe victims seven year ol d sister,
an eyew t ness who shared the victim s bed. Defense counsel coul d not expl ain
any of his tactics other thanto say that he "made a pi g' s | unch of t he case"
( PRX/ 1795) .

This is just a general and cursory summary of the facts and i ssues
related to M. Buggs' case. However, at oral argunent it becane cl ear t hat
the Fifth District was only interestedinthelvory/ Merricks issue. The
ot her issues raised in M. Buggs' case were not addressed by the court.
Based upon the court's comments and the statenents inits opinion, the panel
clearly disagreed with Merricks.

11
SUMMARY OF THE ARGUMENTS

Merricks v. State reaffirmed a |ong-standing principal that
unaut hori zed conmuni cat i ons bet ween court personnel and the jury constitute
per sereversibleerror. InM. Buggs' case, the Fifth D strict stated just
t he opposite, that i n 1995 such conmuni cati ons were subj ect to harm ess error
anal ysi s. Because of this facial conflict (expressed and direct),

di scretionary jurisdiction is appropriate.



IV
ARGUMENT
THE DI STRICT COURT'S OPINION IS I N EXPRESS AND
DI RECT CONFLI CT W TH | VORY, MERRI CKS AND THI EFAULT

For nearly twenty years prior to M. Buggs' 1995trial, Floridalawhas
heldthat it is per sereversibleerror for court personnel to comuni cate
withajury or answer their questions. lvory v. State, 351 So. 2d 26 (Fl a.
1977). That is not to say that per sereversible errors cannot be wai ved.
Per haps all errors can be wai ved--but this connotes anintelligent and
vol untary wai ver. There is no dispute that Buggs' counsel did not knowt he
| aw. That is not the bone of contention presentedinthis appeal. Here, the
district court heldthat thisissue was subject to harnl ess error anal ysi s
at the time of Buggs' 1995 trial.

In Merricks v. State, 831 So. 2d 156 (Fla. 2002), this court nmade it
clear that Merricks was areaffirmation of thelvory (prophylactic) rul ethat
such conmuni cati ons constitute per sereversible error. In other words, they
are not subject toharnmless error analysis. Howthe Fifth District reached
the conclusion that Merricks created new lawis a mystery.

What makes M. Buggs' concl usi on even nore i nescapabl e is the fact that
the Fourth District Court followedlvory (andits progeny) several nonths
bef ore M. Buggs' trial findingthat such communi cati ons were not subject to
harm ess error. Thiefault v. State, 655 So.2d 1277, 1278 (Fl a. 4'" DCA
1995). Al though thi s opi ni on was brought to the panel's attention, and was

further cited in Merricks, it was not discussed in the Buggs' opinion.

The | aw nust be appli ed even- handedly. M. Buggs recei ved not hi ng



closetoafair trial. Further, evenif Merricks constituted aclarification
inthelaw(rather thanareaffirmtion of along-standing principal), this
court has heldthat clarificationsinthelaware entitledtoretroactive
application. See, State v. Kl ayman, 835 So. 2d 248 (Fl a. 2002) and Fi ore v.
White, 531 U. S. 225 (2001). These opi nions were | i kewi se brought tothe
attention of the court but again were not discussed.

M . Buggs woul d request that this Court accept his case for revi ewand
consider all of the errors presentedinhis 3.850 petition--not just the
Merricks i ssue. Unquestionably, this Court has been presented with a great
nunmber of cases invol ving the deni al of due process and t he deni al of a
defendant' s right to a conpetent | awer--but this caseraisesthe bar. M.

Buggs' case deserves review.

\Y,
CONCLUSI ON

For the reasons expressed herein, the petitioner, Trod Buggs,
respectfully requests that this Honorabl e Court exerciseits discretionary
review powers and accept jurisdiction over this matter.

Respectfully submtted this 12th day of My, 2003.

| HEREBY CERTI FY that a true and correct copy of the foregoi ng has been
furnished by U S. Mail to Bel |l e Schumann, Esquire, Office of the Attorney
Ceneral, 444 Seabreeze Bl vd., Suite 500, Dayt ona Beach, Fl orida 32118; and
t he origi nal and five copi es via UPS Over ni ght delivery to THOVAS D. HALL,
Suprene Court of Florida, Suprene Court Buil di ng, 500 Sout h Duval Street,
Tal | ahassee, Florida 32399-1925 this 12t" day of May, 2003.
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