I N THE SUPREME COURT OF FLORI DA

KENNETH STEWART,

Petitioner,
V. Case No. SC04-1241
JAMES V. CROSBY, JR

Respondent .

/

RESPONSE TO SUCCESSI VE PETITI ON FOR WRI T OF HABEAS CORPUS

COVES NOW the Respondent, JAMES V. CROSBY, JR., by and
t hrough the undersi gned counsel, pursuant to this Court’s Order
of August 11, 2004, and hereby responds in opposition to the
successive Petition for Wit of Habeas Corpus filed in the
above-styl ed case. Respondent respectfully submts that the
petition should be dism ssed, and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s initial

opinion, reported at Stewart v. State, 549 So. 2d 171, 172 (Fl a.

1989) :

In April 1985, M chele Acosta and Mark
Harris picked up appell ant, Kenneth Stewart,
while he was hitchhiking. When Acosta
stopped to drop Stewart off, he struck her
on the head with the butt of a gun and fired
three shots, hitting Acosta in the shoul der
and Harris in the spine. Stewart then
forced Acosta and Harris fromthe car before
driving off and picking up a friend, Terry



Smith. The two renpbved itenms fromthe car’s
trunk and Stewart burned the car after
telling Smth that the car belonged to a

woman and a man whom he had shot. Acost a
recovered from her injuries; Harris later
di ed.

Stewart was arrested and ultimately
charged with first-degree nurder, attenpted
first-degree nurder, arnmed robbery, and

ar son. He consented to a search of his
apartnment, which yielded the items he and
Smth had taken from Acosta’'s car. When

shown a photopack display of suspects,
Harris, who had not yet expired, and Acosta
identified Stewart as the assailant. Acosta
also identified Stewart in person at a
prelimnary hearing. VWhile in jail, Stewart
tel ephoned his grandparents. Det ective
Lease, who was visiting the grandparents,
obtained their perm ssion to secretly |listen
in on an extension. Via pretrial notions,
St ewart sought to suppress t he
identifications nmade by Acosta and Harris,
and the tel ephone conversation overheard by
Lease. The court excl uded t he
identification mde by Harris, but ruled
adm ssi bl e both of Acosta’s identifications
and the tel ephone conversation.

Petitioner Stewart was charged with the first degree nurder
of Mark Harris, the attenpted first degree nurder and arned
robbery of Mchelle Acosta, and second degree arson (DA-R

V7/857-58, 874-75, 920).! Stewart pled not guilty and trial

lRef erences to the record in the direct appeal from Stewart’s
convictions and sentences, Florida Supreme Court Case No.
70,015, wll be referred to as “DA-R,” followed by the
appropri ate vol une and page nunber; references to the one-vol une
record in the direct appeal fromStewart’s resentencing, Florida
Suprenme Court Case No. 75,337, will be referred to as “RS-R,”
foll owed by the appropriate page nunber; references to the
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commenced on August 25, 1986, before the Honorable John P.
Giffin, Crcuit Judge (DA-R V1-V5).

The State’'s case focused on the testinony of Mchelle
Acosta, the eyewitness and surviving victim describing the
events surrounding Harris’ murder; and Terry Smith, a friend of
Stewart’s that testified that Stewart had admtted t he shooti ngs
and provided details about the offense to Smth (DA-R V3/287-
315, V3/350-381). The State also presented testinony about a
t el ephone conversation Stewart had wth his grandnother,
overheard by a police detective, wherein Stewart adm tted that
he shot the victins to rob them (DA-R V3/381-388, 400-403).
Finally, the State offered forensic testinony about the bullets
recovered fromthe scene matching a gun and amunition found in
Stewart’s possession at the time of his arrest (DA-R V4/465-
496) .

The theory of defense was to admt that Stewart shot Harris
and Acosta, but under circunstances which would require the jury
to return verdicts for | esser offenses (DA-R V3/280-284). The
jurors were told during opening statenments that Stewart woul d
not testify and the defense woul d not be presenting its own case

(DA-R. Vv3/280). The defense seized upon Acosta’s testinony that

record in Stewart’s postconviction appeal, Florida Supreme Court
Case No. 96,177, will be referred to as “PC-R,” followed by the
appropriate volunme and page nunber.
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she hit the gas pedal just at the tinme of the shootings, trying
to throw Stewart off bal ance, and noted discrepancies between
Acosta’ s description of the offense and that provided by state
witness Terry Smith, in order to present a defense that the
shooti ng was accidental and not in furtherance of a felony (DA-
R. V4/512-527, 537-544).

After deliberations, the jury found Stewart guilty of first
degree felony nurder, attenpted second degree murder with a
firearm (a | esser offense), robbery with a firearm and second
degree arson (DA-R. V4/582, V8/904-06, 1011). Fol | owi ng the
penalty phase of the trial, the jury recomended that the court
i npose a sentence of death by a vote of 10 - 2 (DA-R
V5/ 756- 57) . Judge Giffin followed the recommendation and
i mposed a sentence of death on the nurder conviction, two
fifteen-year sentences on the attenpted nurder and arson
convictions, and a life sentence for the armed robbery
conviction (DA-R. V7/837-840).

On direct appeal, Stewart was represented by Assistant
Public Defender Douglas Connor, and alleged the follow ng

errors:

| SSUE |
THE TRIAL COURT ERRED BY REFUSING TO
SUPPRESS | NCRI M NATI NG STATEMENTS MADE BY
STEWART DURI NG A TELEPHONE CONVERSATI ON W TH
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H'S GRANDMOTHER WHI CH DETECTIVE LEASE
| NTERCEPTED.

| SSUE ||

THE TRI AL COURT ERRED BY FORCI NG STEWART TO
STAND TRIAL I N SHACKLES W THOUT CONDUCTI NG
AN  EVI DENTI ARY HEARING OR CONSI DERI NG
ALTERNATI VE SECURI TY MEASURES.

| SSUE |11

THE TRIAL JUDGE ERRED BY OVERRULI NG
APPELLANT' S OBJECTI ON TO THE BAI LI FF, DEPUTY
MORONE, TESTI FYI NG AS A PROSECUTI ON W TNESS
| N THE PENALTY PHASE.



| SSUE |V

THE TRI AL JUDGE ERRED BY REFUSING TO G VE
DEFENSE REQUESTED SPECI AL PENALTY PHASE
I NSTRUCTI ON  NUMBER ONE BECAUSE THE STANDARD
JURY | NSTRUCTI ONS ARE OTHERW SE SUBJECT TO
| NTERPRETATI ON IN AN UNCONSTI TUTI ONAL
MANNER.

| SSUE V

THE JURY WAS | MPROPERLY | NSTRUCTED BECAUSE
DEFENSE COUNSEL’ S REQUEST FOR | NSTRUCTI ON ON
ALL OF THE AGGRAVATI NG ClI RCUMSTANCES WAS
DENI ED; THE JURY WAS TOLD THAT AGGRAVATI NG
Cl RCUMSTANCES WERE ESTABLI SHED; AND THE JURY
WAS | NSTRUCTED TO WEI GH A NONVI OLENT FELONY
CONVI CTI ON.

| SSUE VI

THE TRI AL COURT ERRED BY FAILING TO MODI FY
THE PENALTY | NSTRUCTION AS REQUESTED TO
| NFORM THE JURY THAT STEWART WOULD NOT
NECESSARI LY BE ELIG BLE FOR PAROLE |IN
TVENTY-FI VE YEARS | F A LIFE SENTENCE WERE
| MPOSED.

| SSUE VI |

THE TRI AL COURT ERRED BY EXCLUDI NG RELEVANT
EVIDENCE IN M TI GATI ON AND ALLOW NG STATE
CROSS- EXAM NATI ON TO ESTABLI SH A
NON- STATUTORY AGGRAVATI NG CI RCUMSTANCE.

| SSUE VI | |

THE SENTENCE OF DEATH WAS |MPOSED |IN
VI OLATION OF THE EI GHTH AMENDMENT, UNI TED
STATES CONSTI TUTI ON BECAUSE THE SENTENCI NG
JUDGE HEARD TESTIMONY FROM THE VICTIM S
FATHER DESCRI BI NG THE CHARACTER OF THE
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VI CTI M AND URG NG A SENTENCE OF DEATH.



| SSUE | X

THE SENTENCE OF DEATH MJST BE VACATED
BECAUSE THE SENTENCI NG JUDGE FAILED TO
PREPARE WRI TTEN FI NDI NGS AS REQUI RED.  ALSO,
HE FAILED TO PREPARE WRI TTEN REASONS FOR
DEPARTURE FROM THE SENTENCI NG GUI DELI NES
VWHEN | MPOSI NG SENTENCE ON THE NON- CAPI TAL
FELONI ES.

In 1989, this Court affirned the judgnments, but remanded for
entry of witten orders to support the death sentence as well as

t he guidelines departure on the robbery sentence. Stewart v.

State, 549 So. 2d 171 (Fla. 1989). Thereafter, Stewart sought
certiorari review in the United States Supreme Court, but his

petition was denied. Stewart v. Florida, 497 U.S. 1032 (1990).

Upon remand, the trial court entered a witten order
consistent with the prior oral findings that there were two
aggravating circumnmstances, prior conviction of a violent felony

and nmurder commtted during the course of a robbery, and

ascribing little weight to the mtigating circunstances of
extrenme disturbance, inpaired capacity, age, and chil dhood
trauma (RS-R. 24-27). The trial judge reinposed the life

sentence for the robbery, providing witten reasons to support
t he guidelines departure (RS-R 11-12).

On appeal from this remand, Assistant Public Defender
Dougl as Connor again represented Stewart, and advanced the

follow ng clains of error:



| SSUE |

THE SENTENCI NG JUDGE ERRED BY FI NDI NG AS AN
AGGRAVATI NG Cl RCUMSTANCE SECTI ON
921.141(5)(d) (COMM SSION OF A ROBBERY)
WHI CH MERELY DUPLI CATED A NECESSARY ELEMENT
OF APPELLANT'S FIRST DEGREE  MJRDER
CONVI CTI ON.

| SSUE I |

APPELLANT" S SENTENCE OF DEATH WAS | MPOSED I N
VI OLATION OF THE FOURTEENTH AMENDMENT,
UNI TED STATES CONSTI TUTI ON BECAUSE A STATE
STATUTE MANDATING A SENTENCE OF LIFE
| MPRI SONMENT WAS ARBI TRARI LY DI SREGARDED

| SSUE |1 |
THE TRIAL COURT ERRED BY FAILING TO MAKE
FURTHER | NQUI RY BEFORE DENYI NG STEWART' S
REQUEST FOR A CONTINUANCE TO PRESENT
“ CHARACTER W TNESSES. ”

| SSUE |V
THE SENTENCI NG JUDGE' S WRI TTEN SENTENCE DOES
NOT SUPPORT HIS FINDING OF THE SECTION
921. 141(5) (d) ( COURSE OF ROBBERY)
AGGRAVATI NG Cl RCUMSTANCE.

| SSUE V

THE SENTENCI NG JUDGE FAILED TO CONSI DER OR
G VE WEI GHT TO ESTABLI SHED NON- STATUTORY
M TI GATI NG Cl RCUMSTANCES.

| SSUE VI

THE SENTENCI NG JUDGE ERRED BY RElI MPOSI NG A
GUI DELI NES DEPARTURE SENTENCE BECAUSE NO
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VRI TTEN REASONS HAD ACCOMPANI ED THE ORI Gl NAL
GUI DELI NES DEPARTURE.
In 1991, this Court affirmed Stewart’s death sentence, but
remanded the robbery sentence with directions to inpose a

gui del i nes sentence on that conviction. Stewart v. State, 588

So. 2d 972 (Fla. 1991). United States Suprene Court certiorari

review was again sought and deni ed. Stewart v. Florida, 503

U S. 976 (1992).

Stewart’s postconviction proceedings wereinitiatedin 1993.
On Septenmber 17, 1996, Stewart filed his Third Anended Motion to
Vacat e Judgnment s of Conviction and Sentence, raising twenty-four
claims (PC-R V1/R42-186). The trial court summarily denied
twenty of the clainms and granted an evidentiary hearing on the
ot her four (PC-R V2/R295-304). The evidentiary hearing was
held on Decenber 17, 1998, and continued on March 19, 1999,
before the Honorabl e Daniel Perry (PC-R V4-V5). Follow ng the
hearing, the trial court issued an Order denying Stewart’s
remai ni ng postconviction claims (PC-R V3/ R373-395).

Petitioner raised the following ten issues in his post-

conviction appeal in Stewart v. State, 801 So. 2d 59 (Fla

2001): (1) ineffective assistance of counsel during the guilt
and penalty phases; (2) State failed to produce jail records in

violation of Brady; (3) penalty phase jury instructions
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di m ni shed the jury’'s sense of responsibility in violation of
Caldwell; (4) penalty phase jury instructions shifted burden to
Stewart to prove that death sentence was inappropriate in
violation of Cal dwel | ; (5) death sentence rests on
unconstitutional automatic aggravating circunstance; (6) statute
setting forth aggravating factors is vague and overbroad; (7)
vague and overbroad prosecutorial argunent on aggravating
circunstances and ineffectiveness of counsel for failing to
obj ect to the same; (8) shackling during trial and penalty phase
denied Stewart fair trial; (9) capital sentencing statute is
unconstitutional onits face and as applied; and (10) cunul ative
error. Stewart, 801 So. 2d at 64. This Court affirnmed the
deni al of postconviction relief. 1d.

Pri or Habeas Corpus Proceedi ngs

On December 30, 2002, Stewart filed a Petition for Wit of

Habeas Corpus with this Court in Stewart v. Crosby, SC02-2716.

Stewart asserted the followi ng three i ssues in his habeas corpus
petition: (1) Florida's deat h penal ty statute IS

unconstitutional under Ring v. Arizona, 536 U S. 584, 153 L. Ed.

2d 556, 122 S. Ct. 2428 (2002), and Apprendi v. New Jersey, 530

US 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000); (2)
appel l ate counsel was ineffective in failing to raise on direct

appeal issues relating to trial counsel’s ineffectiveness and
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other alleged trial errors; and (3) appellate counsel was
ineffective for failing to raise on direct appeal the issue of

trial counsel’s concession of Stewart’s guilt. See, Stewart v.

Crosby, 2004 Fla. LEXIS 666 (Fla. 2004), rehearing denied,

August 10, 2004, Stewart v. Crosby, 2004 Fla. LEXIS 1208 (Fl a.

2004) .
On May 13, 2004, this Court denied Stewart’s Petition for

Wit of Habeas Corpus. Stewart v. Crosby, 2004 Fla. LEXI S 666,

2-5 (Fla. 2004). In denying Stewart’s prior habeas corpus
petition, this Court found Stewart’s clains to be either w thout
nmerit or procedurally barred. As this Court explained:

Stewart first argues that Florida's capita
sentencing scheme violates the United St at es
Constitution under Ring v. Arizona, 536 U S. 584, 153
L. Ed. 2d 556, 122 S. Ct. 2428 (2002), and Apprendi V.
New Jersey, 530 U S. 466, 147 L. Ed. 2d 435, 120 S
Ct. 2348 (2000). This Court has previously addressed
and rejected this claim See Jones v. State, 845 So.
2d 55 (Fla. 2003); Bottoson v. More, 833 So. 2d 693
(Fla.), cert. denied, 537 U S. 1070, 154 L. Ed. 2d 564
(2002); King v. Moore, 831 So. 2d 143 (Fla.), cert.
denied, 537 U S. 1067, 154 L. Ed. 2d 556 (2002).
Further, one of the aggravating circunstances in this
case was that Stewart had been convicted of a prior
violent felony. The prior violent felony aggravator
al one satisfies the mandates of the United States
Constitution; therefore, inposition of the death
penal ty was constitutional. See Lugo v. State, 845 So.
2d 74, 119 n.79 (Fla.), cert. denied, 157 L. Ed. 2d
216, 124 S. Ct. 320 (2003). Stewart is not entitled
to relief on this claim

Stewart’s remaining clains present issues that
lack nmerit or are procedurally barred because they
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were raised or properly could have been raised in a
Florida Rule of Crimnal Procedure 3.850 notion. I n
his first two subclains, Stewart asserts that
appel l ate counsel was ineffective in failing to raise
on direct appeal trial counsel’s ineffectiveness with
respect to possible mtigation and a voluntary
i ntoxication defense. In these clainms, Stewart
presents a procedural variant of clains which this
Court addressed and rejected in Stewart’s rule 3.850
motion. It is inproper to argue in a habeas petition
a variant to a claim previously decided. Porter v.
Crosby, 840 So. 2d 981, 984 (Fla. 2003). Stewart is
not entitled to relief on these clains.

Stewart’s third subclaim chal l enging the
conpetency hearing, presents no argunent or factual
grounds to support the <claim therefore, it is
di sm ssed as insufficiently pled. See Shere v. State,
742 So. 2d 215, 218 n.6 (Fla. 1999).

Stewart’s subclai mregarding his inconpetence to
proceed at all material stages during trial |acks
support in the record on direct appeal. Appel | ate
counsel may raise a claimof ineffective assistance of
trial counsel only where the ineffectiveness 1is
apparent on the face of the record. Gore v. State,
784 So. 2d 418, 437-38 (Fla. 2001). Stewart is not
entitled to relief on this subclaim

In his final claim Stewart asserts that appellate
counsel was ineffective in failing to raise on direct
appeal the issue of trial counsel’s concession of
guilt. Appel l ate counsel is not ineffective for
failing to raise a claimof ineffective assistance of
trial counsel on direct appeal because such clains are
nmore effectively raised in a notion for postconviction
relief under rule 3.850. See G ubbs v. Singletary, 120
F.3d 1174, 1177 (11th Cir. 1997) (citing Blanco v.
Wai nwri ght, 507 So. 2d 1377, 1384 (Fla. 1987)). The
claimis procedural ly barred.

Because all of Stewart’s clains are either w t hout

merit or procedurally barred, we deny the petition for
writ of habeas corpus.

13



Stewart v. Crosby, 2004 Fla. LEXIS 666, 2-5

On June 21, 2004, Stewart filed the instant, successive
petition for wit of habeas corpus in which he now chall enges,
for the first time, the adm ssion of alleged hearsay testinony
whi ch was presented during the guilt phase of his 1986 trial and
whi ch was relied upon during both the guilt and penalty phase.
Stewart’s successi ve habeas petition now all eges a Confrontation

Cl ause violation under Crawford v. WAashington, 124 S.Ct. 1354,

1364 (2004). For the following reasons, Stewart’s untinely,
successi ve habeas corpus petition should be dism ssed.

SUMVARY OF THE ARGUNMENT

In Crawford v. Washington, 158 L. Ed. 2d 177, 124 S. Ct.

1354, 1374 (2004), the United States Supreme Court ruled that a
testimoni al out-of-court statenent by an unavail able witness is
barred by the Confrontation Clause unless the defendant had an
opportunity to cross-exan ne the declarant. The petitioner,
Kenneth Stewart, has nowfiled an out-of-tinme, successive habeas
petition asserting an alleged Confrontation Clause violation
under Crawford which is inappropriate for bel ated habeas corpus
relief. Further, under the rules now applicable to capital post
conviction relief, a capital defendant may not file a successive
habeas petition, and may not file an out-of-tine notion for post

convictionrelief inthe circuit court based on “new | aw unl ess
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that “new | aw’ has been held to apply retroactively. Stewart’s
successive habeas petition is an unauthorized pleading and
shoul d be di sm ssed.
ARGUMENT
| SSUE

STEWART' S ATTEMPT BY WAY OF WRI T OF HABEAS

CORPUS TO Cl RCUMVENT WELL- ESTABLI SHED RULES

OF CRIMNAL PROCEDURE REGARDING TI M

LIMTATIONS FOR AND ABILITY TO FILE A

SUCCESSI VE MOTI ON FOR POSTCONVI CTI ON RELI EF

MUST BE DENI ED

Following his jury trial in 1986, the petitioner/defendant,

Kenneth Stewart, was convicted of first-degree nurder. Now,
ei ghteen years after his jury trial and conviction, Stewart has
filed an out-of-time, successive habeas petition asserting, for
the first time, that alleged hearsay testinony was presented
during his 1986 trial in violation of the Confrontation Clause

and this testinmony allegedly constituted “fundanental error”

under Crawford v. Washington, 124 S.Ct. 1354 (2004). The

gquestion before the U S. Suprenme Court in Crawford, on
certiorari review of the state court’s decision on direct
appeal, was whether the “procedure [used by the State of
Washi ngton] conplied with the Sixth Amendnent’s guarantee that,
“inall crimnal prosecutions, the accused shall enjoy the right

to be confronted with the wtnesses against him’”
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Crawford, 158 L. Ed. 2d 177, 124 S. Ct. at 1357. For the
followi ng reasons, Stewart’s attenpt to utilize a successive
petition for wit of habeas corpus to circumvent well-
established rules of crimnal procedure regarding tine
limtations for and the ability to file a successive notion for
postconviction relief nust be deni ed.

In Crawford, the defendant was charged with assault and
attempted nurder and Crawford clainmed self-defense. At trial,
the State introduced a tape-recorded statenment given by
Crawford’s wife to the police, as evidence that the crinme was
not in self-defense. Crawford s wife did not personally testify
against Crawford at trial because of the state’'s narital
privilege; t her ef ore, Crawford had no opportunity for
cross-exam nation. At trial, Crawford argued that admtting his
wife's t ape-recorded st at ement vi ol at ed hi s f eder al
constitutional right to be “confronted with the wtnesses
against him” Crawford, 124 S. Ct. at 1358. On direct appeal,
t he WAshi ngton Suprene Court upheld Crawford’ s conviction after
determning that the statement was reliable. However, on
certiorari review, the United States Suprene Court held that the
adm ssion  of the tape-recorded statenent violated the
Confrontation Clause. In Crawford, the U S. Suprenme Court held

t hat out-of-court statenents that fall within the classification
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of “testinmonial” may not be adnmitted at trial, evenif the trial
court finds the statenents to be reliable, unless the decl arant
is unavailable and there had been a prior opportunity for
Cross-exam nati on.

In this untinely, successive habeas petition, Stewart now
argues that “fundamental” error occurred under Crawford, and
that the Confrontation Clause allegedly was violated during his
1986 crimnal trial, because:

(1) Detective Lease testified that he listened to a
t el ephone conversation bet ween St ewar t and Stewart’s
grandnot her, Estelle Berryhill,? in which Ms. Berryhill asked
Stewart, “Did you shoot [them” and “Why...?;” and, during the
t el ephone conversation, Stewart adm tted shooting the coupl e and
he also admtted that his reason was “I guess to rob theni

(V3/ 402- 403) ;

2M's. Berryhill testified ontwo occasions during the defendant’s
trial. She testified as a state witness during the guilt phase
and as a defense witness during the penalty phase. (DA-R V3/381-
389; V5/690-699). On direct examnation by the prosecutor
during the guilt phase, Ms. Berryhill confirmed that (1) her
husband answered the telephone call from the defendant, (2)
Detective Lease had permssion to listen to the telephone
conversation, and (3) Detective Lease did not tell Ms.
Berryhill what to say. (DA-R V3/383-384). On cross-exam nation
during the guilt phase, defense counsel explored the details of
t he tel ephone conversation, (V3/384; 386-388). Stewart admtted
to his grandnot her that he thought he shot a man; but, according
to Ms. Berryhill, Stewart told her that the “Smth boy” was the
one that burned the car. (V3/386-387).
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(2) Mchelle Acosta identified Stewart on nultiple occasions
as the arnmed hitchhi ker who shot both Ms. Acosta and Mark Harris
(V3/ 293-295). In addition to identifying Stewart at trial,
M chelle confirmed that she previously had selected Stewart’s
phot ograph froma group of photos displayed to her shortly after
her release from the hospital (V3/294-295). During a
prelimnary hearing, Mchelle also identified Stewart, who was
seated in the m dst of a “bunch” of other “guys” in the
courtroom (V3/295); and

(3) Both Detective Lease and Detective Roo testified at
trial and confirmed Mchelle Acosta’s prior courtroom and
phot opack identifications of Stewart (V3/407-409; 419-420).

Stewart al so argues that his untinely, procedurally-barred
claimof alleged Confrontation Cl ause error extended to his 1986
penalty phase because the State relied on Stewart’s adm ssions
(during the tel ephone conversation) to establish robbery as the
underlying notive for the crinmes. Finally, Stewart asserts that
his new y-all eged “fundanental ” errors were “uncorrected by the
appel l ate revi ew process.”

In 1989, this Court previously addressed the adm ssibility
of Detective Lease’s testinony at Stewart’s trial. On direct
appeal, Stewart argued that the incrimnating part of Detective

Lease’s testinmony was his adnission that robbery had been
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Stewart’s nmotive, and if this statenent been suppressed, the
jury m ght have found himguilty only of second-degree nurder.
Stewart, 549 So. 2d at 172. Stewart argued that (1) the
adm ssion of this testinony violated the fourth amendnent and
article |, section 12 of the Florida Constitution, and (2)
evi dence of his conversation was obtained in violation of his
sixth anmendnent right to counsel and fifth amendnment rights

under Mranda v. Arizona, 384 U S. 436, (1966). See, Stewart,

549 So. 2d at 172-173.

On direct appeal in 1989, this Court denied Stewart’s cl ai ns
that his adm ssions should be suppressed under either the
Fourth, Fifth, or the Sixth Amendment [right to counsel]. As
this Court painstakingly explained:

The first point on appeal is that the tel ephone
conversation between Stewart and his grandnother
should have been suppressed. Lease testified that
during the conversation Stewart admtted shooting
“that guy and the girl" and that his reason was "I
guess to rob them?” According to Stewart, the
incrimnating part of Lease’'s testinony was his
adm ssion that robbery had been his notive. He clains
that had this statement been suppressed, the jury
m ght have found him guilty only of second-degree
mur der . He asserts that adm ssion of this testinony
violated article |, section 12 of the Florida
Constitution, which provides that persons have a ri ght
to be secure "agai nst the unreasonabl e interception of
private conmuni cations by any nmeans."” Unfortunately
for Stewart, the sanme provision states that this right
"shall be construed in conformty with the Fourth
Amendnment to the United States Constitution, as
interpreted by the United States Supreme Court." In
United States v. Wiite, 401 U.S. 745, 91 S. Ct. 1122,
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28 L. Ed. 2d 453 (1971), the Court ruled that no
fourth amendnment violation occurred where governnent
agents testified at trial concerning a conversation
they had nonitored between the defendant and an
i nformant wearing a warrantl ess bug. The passive role
pl ayed by Detective Lease in the instant case with the
consent of the grandparents is far | ess intrusive than
t hat played by the governnment officers in Wiite. W
detect no article I, section 12 violation.

Stewart further <clains that evidence of the
conversation was obtained in violation of his sixth
anmendnment right to counsel. He asserts that this
right to counsel had attached at his first appearance
hearing, which had been held two days earlier, and
that Lease’s actions violated United States v. Henry,
447 U.S. 264, 100 S. Ct. 2183, 65 L. Ed. 2d 115
(1980). In Henry, the Court ruled that the right to
counsel was violated where a cellmte was told not to
guestion or initiate any conversation with Henry, who
was represented by counsel, but nerely to listen. The
cellmate later testified in court as to what Henry
said concerning details of the crinme. Stewart’s
reliance on Henry is misplaced; there is a significant
di stinction. Henry’'s cellmte was acting as a
governnment agent; he was a paid informant expressly
conm ssioned to obtain incrimnating evidence and to
deceive Henry as to that purpose. No such encounter
took place here. Stewart conversed only with his
grandnot her, not with a state agent. There was no
point at which prosecution and accused interacted.
The right enunciated in Henry applies only during
signi ficant encounters bet ween prosecution and
accused. See United States v. Ash, 413 U S. 300, 93
S. Ct. 2568, 37 L. Ed. 2d 619 (1973); United States v.
Wade, 388 U.S. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149
(1967). Stewart’s argunment that his fifth amendnment
rights were violated under Mranda v. Arizona, 384
U S 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), is
equal Iy unpersuasive. Suffice it to say that M randa
warnings are required to conbat the “inherently
conpelling pressures” of “in-custody interrogation.”
ld. at 467, 86 S. Ct. at 1624, 16 L. Ed. 2d at 719.
No such interrogation occurred here.
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Stewart, 549 So. 2d at 172-173

Al t hough St ewart does not, and credi bly coul d not, chall enge
the introduction of his own incrimnating admssions and
statenents against penal interest3® under Crawford, Stewart
neverthel ess asserts that his untinely, successi ve habeas cor pus
petition is the appropriate forumto consider his procedurally
barred conpl aints of whether (1) Ms. Berryhill’'s questions to
Stewart (Did you shoot then? and Why?), (2) Mchelle Acosta’s
consistent, pre-trial identifications under 8 90.801(2)(c), Fla.
Stat.,* and (3) the prosecutor’s closing argunment, which

reiterated Stewart’s incrimnating adm ssions during the

St ewart does not suggest that Crawford would apply to either the
declarant’s state-of-mnd exception or declarations against
penal interest. Furt hernore, these untinely, procedurally-
barred claim would be neritless in any event. See, Horton v.
Allen, 370 F.3d 75 (1st Cir. 2004) (addressing Crawford and
reaffirmng the “firmy rooted” test of nontestinonial hearsay
in Chio v. Roberts, 448 U S. 56 (1980); see also, United States
v. Reyes, 362 F.3d 536, 540 n.4 (8th Cir. 2004) (noting that
Crawford does not apply to co-conspirator statenents because
t hey are nontestinonial); MKinney v. Bruce, 2004 W. 1730326, *6
(D. Kan. 2004) (holding that testinony by a witness of victinis
statenments to others before he was nurdered were not
testinonial); Fowler v. State, 809 N E 2d 960, 964 (Ind. Ct.
App. 2004) (holding that victims statement to officer who
responded to her call for enmergency assistance was not
testinmonial).

4Under section 90.801, Florida Statutes, a statenment is not

hearsay "if the declarant testifies at the trial . . . and is
subj ect to cross-exam nation concerning the statenent and the
statenent is . . . one of identification of a person nmade after

perceiving the person.” 8 90.801(2)(c), Fla. Stat.
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t el ephone call to Ms. Berryhill, constituted the inperm ssible
i ntroduction of testi nmoni al out - of -court statenents by
unavail abl e witnesses in alleged violation of the Confrontation
Cl ause under Crawford.

For the follow ng reasons, Petitioner’s untimely clains of
al l eged “fundanental” errors under Crawford are both
procedurally barred and neritl ess.

The instant petition for wit of habeas corpus should be
di sm ssed for failure to conply with Rule 3.851(d)(2)(B) or Rule
3.851(d)(3). The State respectfully submts that the cited
rules do not allow capital defendants to file successive state
habeas petitions. Additionally, these cited rules would all ow
capital defendants to file out-of-tine 3.850 notions based upon
new case | aw only when the all eged “new | aw has established a
new f undanmental constitutional right and that new right has been
held to apply retroactively.

The current version of Rule 3.851, in effect since 2001,
applies “to all notions and petitions for any type of
postconviction or collateral relief brought by a prisoner in
state custody who has been sentenced to death.” (enphasi s
supplied.) Rule 3.851(d)(1) requires that, subject to certain
exceptions, a notion to vacate judgnent of conviction and

sentence nmust be filed within one year after the judgnent and
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sentence becone final. Rule 3.851(d)(2) delineates the
exceptions to this time limt:

(2) No notion shall be filed or considered pursuant to
thisruleif filed beyond the tine limtation provided
in subdivision (d)(1) unless it alleges that

(A) the facts on which the <claim is
predi cated were unknown to the novant or
the nmovant’s attorney and could not have
been ascertained by the exercise of due
di | i gence, or

(B) the fundanental constitutional right
asserted was not established within the
period provided for in subdivision (d)(1)
and has been held to apply retroactively, or

(C) postconviction counsel, through negl ect,
failed to file the notion.

Besi des setting tinme limts for filing notions to vacate
judgnments of conviction and sentence, Rule 3.851 additionally
di stingui shes between initial and successive nmotions, setting
forth nmore restrictive page |imts and establishing nore
ri gorous pl eading requirements for successive notions. See Rule
3.851(e).

Finally, Rule 3.851(d)(3) also establishes a schedule for
filing petitions for wit of habeas corpus:

(3) Al petitions for extraordinary relief
in which the Suprene Court of Florida has
original jurisdiction, including petitions
for wit of habeas corpus, shall be filed
simul taneously with the initial brief filed
on behal f of the death-sentenced prisoner in
t he appeal of the circuit court’s order on

the initial notion for postconvictionrelief

23



filed under this rule.
It cannot be disputed that the present version of 3.851,
adopted three years before Stewart filed the instant successive
habeas petition, applies to the defendant’s successive habeas

petition. See, Mann v. Moore, 794 So. 2d 595 (Fla.

2001) (declining to apply former Rule 9.140(b)(6)(E) to Mann
because of sonme confusion in the effective dates of the rules,
but announcing that, effective January 1, 2002, “all petitions
for extraordinary relief, including habeas corpus petitions,
nmust be filed simultaneously with the initial brief appealing
the denial of a rule 3.850 motion”).® The plain |anguage of
Rul es 3. 851 requires the dism ssal of the Defendant’s successive
habeas petition. Rule 3.851(d)(3) requires that all petitions
for wit of habeas corpus be filed sinultaneously with the
initial brief on appeal fromthe circuit court’s order on the
defendant’s initial motion for postconviction relief. The rule
makes no provi sion for successive habeas corpus petitions filed
long after the appeal on a defendant’s initial notion for
postconviction relief, and Stewart’s successi ve habeas petition

must be di sm ssed as unaut hori zed.

The substance of former Rule 9.140(b)(6) is now contained in
Rule 9.142(a)(5), and essentially “mrrors” (Mann) the filing
requi renents for habeas petitions as set out in Rule
3.851(d)(3).

24



Even if the rule did not prohibit successive habeas
petitions, Stewart’s habeas petition is inappropriate and shoul d
be di sm ssed. Stewart concludes that his successive habeas
petition is allegedly proper because he is relying on recently-
deci ded law. ® However, the right to habeas relief, “like any
ot her constitutional right, is subject to certain reasonable
[imtations consistent with the full and fair exercise of the

right.” Haag v. State, 591 So. 2d 614, 616 (Fla. 1992).

Stewart has made no denpnstration that any of the lintations on
out-of-time and successive notions for relief contained in Rule

3.851 are constitutionally unreasonable.’” Habeas corpus is not

6Stewart would only be entitled to file a successive
postconviction nmotion if this Court had already determned in a
proper case, that the “new law’ relied upon had been found to be
retroactive. See Rule 3.851(d)(2)(B). Crawford has not been
found retroactive, and Stewart cannot seek retroactivity of sane
in asuccessive notion. See also Dixon v. State, 730 So. 2d 265
(Fla. 1999)(noting that retroactive application of newlawis a
“relatively rare occurrence,” and that issues of retroactivity
may be litigated in initial notions for postconviction relief,
but may not be litigated in the first instance in out-of-time
successive notions.)

‘'See Felker v. Turpin, 518 U. S. 651 (1996)(finding that time
l[imtations inposed for filing federal habeas petitions do not

act as a suspension of the wit). It bears noting that capital
def endants in federal court face simlar time limts for filing
habeas petitions and their right to file successive habeas
petitions is |likewse limted. Further, the restrictions on

out-of-tinme notions contained in Rule 3.851(d)(2)(B) are very
simlar to the restrictions on successive federal habeas
petitions contained in 28 USC Section 2244 (b)(2), which
provides, in part: ( 2) A

c | a i m
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a substitute for an appropriate nmotion for post conviction
relief inthe trial court, and is not “a neans to circunvent the
limtations provided in the rule for seeking collateral
postconviction relief” in the original trial court. See also,

Baker v. State, 2004 Fla. LEXIS 314, 31-32 (Fla. 2004)

(enmphasi zing that this Court “wll dismss as unauthorized,
habeas corpus petitions filed by noncapital defendants that seek
the kind of collateral postconviction relief avail able through
a notion filed in the sentencing court, and which (1) would be
untinmely if considered as a notion for postconviction relief
under rule 3.850, (2) raise clainms that could have been raised
at trial or, if properly preserved, on direct appeal of the

j udgnment and sentence, or (3) would be considered a second or

presented in a
second or
successive
habeas corpus
application
under  section
2254 that was
not pr esent ed
in a prior
application

shall be
di smi ssed
unl ess- -

(A) the applicant shows that the claim
relies on a new rule of constitutional |aw,
made retroactive to cases on collateral
review by the Supreme Court, that was
previ ously unavai l abl e.
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successive notion under rule 3.850 that either fails to allege
new or different grounds for relief, or alleges new or different
grounds for relief that were known or should have been known at
the time the first notion was filed.”)

Stewart’s current conplaints all relate to issues arising
out of, and purported errors allegedly occurring during, his
original jury trial in 1986. The fact that the trial court’s
evidentiary rulings were affirnmed on direct appeal cannot
convert these issues into issues that only this Court may
address. Thus, habeas corpus does not lie for redress of these

clai med grievances. Breedlove v. Singletary, 595 So. 2d 8 (Fl a.

1992); MIIls v. Dugger, 574 So. 2d 63 (Fla. 1990). On the

contrary, they are i ssues that nay be rai sed by Defendant, if at
all, only by way of a notion for post conviction relief filed in
the original trial court, and not by way of a habeas petition in
this Court, as subsections (d)(2)(B) and (d)(3) of Rule 3.851
clearly contenpl ate.

To the extent that this Court arguably has sanctioned habeas
corpus as a vehicle to challenge prior decisions of this Court
on direct or collateral appeal, this Court admttedly has
experienced practical difficulties with this approach. See,

Hal|l v. State, 541 So. 2d 1125 (Fla. 1989) (directing that, in

the future, claim under the then recently decided case of
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Hitchcock v. Dugger, 481 U S. 393 (1987), would not be

cogni zabl e in habeas proceedi ngs, and should be presented in a
Rul e 3.850 notion). Moreover, regardless of past history, this
Court not only limts a capital defendant to one habeas corpus
proceedi ng, but Florida | aw undeni ably pl aces severe linmts on
successive, out-of-tinme notions for post conviction relief. The
remedy of habeas corpus relief is available only “in those
limted circunstances where the petitioner is not seeking to
collaterally attack a final crim nal judgnment of conviction and
sentence,” or where the original sentencing court would not have
jurisdiction to grant the collateral relief requested. Stewart
cannot neet those requirenents. Further, Stewart cannot
“repackage” this petition and file it in the circuit court as a
properly filed, successive notion for postconviction relief.
See Rule 3.851 (d)(2)(B). His petition nust be disnm ssed.

Al t hough the State does not abandon any of the foregoing
procedural objections, Stewart’'s reliance on Crawford, a

deci sion that forbids the adm ssion of testinonial?® evidence by

8Not abl y, when a nontestinonial statenent is at issue, Crawford
is inapplicable. Although the Crawford Court |eft “for another
day any effort to spell out a conprehensive definition of
‘“testinonial’, the Supreme Court did identify three categories
of testinonial statenents: (1) “ex parte in-court testinony or
its functional equivalent--that is, material such as affidavits,
cust odi al exam nations, prior testinmony that the defendant was
unable to cross-examne or simlar pretrial statenents that
decl arants woul d reasonably expect to be used prosecutorially;”
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wi t nesses who are not made avail able for cross-exam nation, is
m spl aced. It has |ong been recognized that in order for a
crimnal defendant to state a violation of the Confrontation
Cl ause, he nust denobnstrate that “he was prohibited from
engagi ng in otherw se appropriate cross-exam nati on designed to
show a prototypical formof bias on the part of the w tness, and
thereby ‘to expose to the [trier of fact] the facts from which
[the trier of fact] could ... appropriately draw inferences

relating to the reliability of the witness.” Delaware v. Van

Arsdall, 475 U. S. 673, 680, 106 S. Ct. 1431, 1436, 89 L. Ed. 2d

674 (1986), quoting Davis v. Alaska, 415 U S. 308, 318, 94 S

Ct. 1105, 39 L. Ed. 2d 347 (1974).
In this case, there was no testinonial evidence® presented

by any wi tness who was not nmade avail able for cross-exan nation

(2) "extrajudicial statements . . . contained in formalized
testinmonial materials, such as affidavits, depositions, prior
testinmony, or confessions;” and (3) statenents “nmade under

circunst ances which would | ead an objective w tness reasonably
to believe that the statenent would be available for use at a
later trial.” Crawford, 124 S. Ct. at 1364.

For exanple, a declarant’s statement to a confidential
i nformant, whose true status is unknown to the declarant, does
not constitute testinony within the neaning of Crawford. See
United States v. Saget, 2004 U.S. App. LEXIS 15529, 18-19 (2d
Cir. 2004), quoting Crawford 124 S. Ct. at 1367-1368, citing
Bourjaily v. United States, 483 U. S. 171, 97 L. Ed. 2d 144, 107
S. Ct. 2775 (1987) (approving use of co-defendant’s unwitting
statenments to an FBlI informant, as an exanple of a case in which
nontesti noni al statenments were properly admtted against the
def endant without a prior opportunity for cross-exan nation).
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by the defense. All of the witnesses now cited by the
petitioner — Mchelle Acosta, Ms. Berryhill, and Detective
Lease -- each testified at Stewart’s jury trial in 1986. (DA-R
V3/287-315, V3/381-389, V3/389-415). The Confrontation Cl ause
“guar ant ees an opportunity for effective cross-exan nation, not
cross-examnation that is effective in whatever way, and to

what ever extent, the defense m ght w sh.” See, Delaware V.

Fensterer, 474 U S. 15, 21, 106 S. Ct. 292, 294, 88 L. Ed. 2d 15

(1985); see also, People v. Price, 120 Cal.App.4th 224 (2004)

(hol ding that a prior opportunity to cross exam ne the decl arant
at a prelimnary hearing was adequate opportunity to confront

the witness under Crawford); Blanton v. State, 2004 Fla. App.

LEXI S 11821 (Fl a. 5'" DCA 2004) (holding that a prior deposition
was adequat e opportunity for the defendant to cross-exam ne the
decl arant, and “as Crawford points out, the primary goal of the
Confrontation Clause is to prevent the use of statenents not
previously tested through the adversarial process. 1d. at 1363.
This goal is ordinarily met when an accused is provided with
notice of the charges, a copy of the witness’'s statenent, and a
reasonabl e opportunity to test the veracity of the statenent by
deposition.”) Therefore, although the State wurges this
Honor abl e Court to apply the previously-cited procedural bars to

this untinmely, successive habeas proceeding, the petitioner’s
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procedurally barred claimis, alternatively, nmeritless. Cooley
v. State, 849 A . 2d 1026 (Md. App. May 27, 2004) (concl uding that
Crawford did not overrule the unbroken |ine of cases hol ding
that the Confrontation Clause does not operate to exclude
pretrial statenents nmade by a witness who actually testifies at
trial).

In this case, even if Stewart had raised a Confrontation
Cl ause objection during his 1986 trial, his objection would have
been neritless because there was no testinonial evidence
presented by any unavail able witness who did not testify at
trial. Moreover, even if Stewart had preserved his current
Confrontation Clause conplaint both at trial and on direct
appeal, any alleged Confrontation Clause violation would have
been subject to a harm ess error analysis. Violations of the
Confrontation Clause, if preserved for appellate review, are
subj ect to harm ess error review, and “Crawf ord does not suggest

otherwise.” See, United States v. McCl ain, 2004 U S. App. LEXIS

15528, 8-9 (2d Cir. 2004), citing Coy v. lowa, 487 U S. 1012,

1021, 101 L. Ed. 2d 857, 108 S. Ct. 2798 (1988). Stewart could

not then, and cannot now, denonstrate that any testinonial

evi dence was presented by any unavail able w tness who was not
made avail abl e for cross-exam nation; and, therefore, there was

no Confrontation Cl ause error at al | in this case.

31



Consequently, there would be no need to even resort to a
harm ess error analysis. Furthernore, in addition to Stewart’s
own adm ssi ons, which were not then, and are not now, subject to
excl usi on under Crawford, the State’'s case included the in-court
testimony of Mchelle Acosta, the surviving victim who
descri bed the events surrounding Harris’ murder, and Terry
Smith, a friend of Stewart’s that testified that Stewart had
adm tted the shootings and provi ded details about the offense to
Sm th.

Finally, even if the Crawford decision arguably applied to
this defendant’s current conplaints, which it does not, the
State respectfully submts that the decision of the United
States Supreme Court in Crawford, addressing a matter of
procedural law, is not retroactive on collateral review as
numerous other courts have already concluded. 10 See, e.g.,

Garcia v. United States, 2004 U. S. Dist. LEXIS 14984, 4-10

10As Justice Cantero urged in his specially concurring opinionin
W ndom v. State, 2004 Fla. LEXIS 664 (Fla., 2004), the State
respectfully submts that this Court “should answer questions
about the retroactivity of decisions of the United States
Suprenme Court based on that Court’s own standards, as
articulated in Teague v. Lane, 489 U. S. 288, 103 L. Ed. 2d 334,
109 S. Ct. 1060 (1989), and not based on the now out noded test
we announced in Wtt v. State, 387 So. 2d 922, 925 (Fla. 1980)."
| d.

32



(D.N. Y., 2004) (concluding that Crawford did not announce a
fundanmental rule concerning the right of confrontation); Evans

v. lLuebbers, 371 F.3d 438, 444 (8th Cir. 2004) (“The Crawford

Court did not suggest that this doctrine would apply
retroactively and the doctrine itself does not appear to fall

within either of the two narrow exceptions to Teague v. lLane’s,

[489 U. S. 288, 103 L. Ed. 2d 334, 109 S. Ct. 1060 (1989)]

non-retroactivity doctrine."); Wheeler v. Dretke, 2004 U. S

Dist. LEXIS 12809 at *1 n.1 (N.D. Tex. July 6, 2004) (sane);

Hut zenl aub v. Portuondo, 2004 U. S. Dist. LEXIS 13587, 3-4

(E.D.N. Y., 2004) (stating that the “Court’s holding in Crawford

offers no retroactive protection” to the Petitioner).

Under the rules now applicable to capital postconviction
relief, a capital defendant may not file a successive habeas
petition, and my not file an out-of-time nmotion for post
conviction relief inthe circuit court based on “new | aw unl ess
that “new | aw’ has been held to apply retroactively. Stewart’s
successive habeas petition is an unauthorized pleading and
shoul d be di sm ssed.

VWHEREFORE, Respondent respectfully requests that this
Honor abl e Court DI SM SS Stewart’s successive Petition for Wit of

Habeas Cor pus.

33



Respectfully subnmitted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CAROL M DI TTMAR

Seni or Assi stant Attorney CGeneral
Florida Bar |.D. No.: 0503843
Concourse Center 4

3507 E. Frontage Road, Suite 200
Tanpa, Florida 33607

Phone: (813) 287-7910

Fax: (813) 281-5501

COUNSEL FOR RESPONDENT

34



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng Response has been furnished by U S. Regular Mil, to
John Jennings and Daphney Gaylord, O fice of the Capital
Col | at eral Regi onal Counsel, 3801 Corporex Park Drive, Suite 210,

Tanpa, Florida 33619, this day of Septenber, 2004.

COUNSEL FOR RESPONDENT

CERTI FI CATE OF TYPE SIZE AND STYLE

This brief is presented in 12 point Courier New, a font that

is not proportionately spaced.

COUNSEL FOR RESPONDENT

35



