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STATEMENT OF THE CASE AND FACTS

The Pagans as wel|l as other naned defendants filed nedical
mal practice suits against SWMH PHYSICIAN SERVICES, INC ! and
certain doctors working for it. The Hospital Board, First
Physicians G oup, and the Doctors filed the instant action
seeking a declaration fromthe court that First Physicians G oup
and the Doctors were immune from tort l|iability under the
doctrine of sovereign immunity. The Conplaint cites Florida
Statute 8768.29(9)(a), indicating that the Hospital Board is
i mune under its provisions and that this immunity extends to
First Physicians Goup. (R V. I, p. 11-14).

In the interest of brevity, the Appellant will not discuss
t he nunerous facts that are part of the record before the Second
District, as the facts asserted by the AppellantS were, in |arge
part, adopted by the Second District in its Opinion. I n
sunmary, the Hospital Board takes no part whatsoever in the day-
t o- day operations of First Physicians G oup, however, there are
necessarily shared directors on the respective boards of
directors as between the Hospital Board and First Physicians
G oup.

The Board mmintained that First Physicians Goup is a
“subsidiary” of the Board that was created pursuant to the

enabling act of the Board itself. (R V. 12, p. 2288-2364;

1 SIWMH Physici an Services, Inc. does business as “First
Physi ci ans Group” and is referred to as such in the Opinion of
the Second District. For ease of reference, this |abel wll
be used throughout this brief



hearing transcript at p. 6-8). The Board argued that the
menbers of the Board of Directors of First Physicians G oup
served at the pleasure of the Board and that, as such, the Board
had “control” over First Physicians Group and the Doctors. (R
V. 12, p. 2288-2364, hearing transcript at p. 26-32). The trial
court noted the follow ng at the hearing:

It seens to nme that what the hospital is doing is spreading
around their sovereign imunity because of what s
perceived to be the mal practice crisis. However, in
following the law, | nean, I'm not here for public purpose
-- public policy purpose, you know, that's really not what
|'"m here for today, because | think it stinks. I think
it's wrong. | think it's unconpetitive and | think the
hospital -- | think they ought to fix it by doing away with
t he i ndependent corporation and just have these people as
enpl oyees of the hospital. There would be no question, you
know, but anyway, | <can't tell them how to do their
busi ness. In following the law, it appears that they
foll owed what they have to do to create this subsidiary or
affiliate, whatever you want to call it, and |I'm going to
grant summary judgment. | find that they're entitled to
sovereign imunity, as much as | think it's bad public
policy, and | hope that an appellate court woul d consi der
all of those argunments. Okay. (R V. 12, p. 2288-2364;
hearing transcript at p. 65-66).

The court found that “SMH PHYSI CI AN SERVI CES, I NC., and each of
its enpl oyee physicians are entitled to sovereign i munity under
Florida Statutes 8768.28.” (R V. 13, p. 2365-2368).

The Pagans appeal ed and the Second District concl uded t hat
the Hospital Board's initial creation of, and ability to
di ssol ve, the First Physicians G oup was tantanount to the day
to day control necessary to extend sovereign imunity.

SUMVARY OF ARGUMENT
The deci sion of the Second District Court of Appeal directly

and expressly conflicts with prior decisions in the State of
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Fl orida on several issues. Initially, the Second Districts
conclusion that “structural control” was sufficient to justify
t he extensi on of sovereign inmunity is contrary to the deci sions

in Bryant v. Duval County Hospital Authority, 459 So.2d 1154

(Fla. 1t DCA 1984),Robinson v. Linzer, 758 So.2d 1163 (Fla. 4t"

DCA 2000, Theodore ex. rel. Theodore v. Graham 733 So.2d 538

(Fla. 4t" DCA 1999). Further, the Second District’s concl usion
t hat control can be exercised solely through shared directors is
inconflict with well established corporate |aw as codified in
8§607. 0830, Florida Statutes. Finally, the Second District’s

holding is in conflict with the decisions in Jaar v. University

of M am 474 So.2d 239 (Fla. 3rd DCA 1985), and Baldwin v.

Dellerson, MD., 541 So.2d 779 (Fla. 4th DCA 1989), which hold

t hat questions of agency in this context are factual in nature
and are inmproper for resolution on summary judgnment.
ARGUVMENT

THE SECOND DI STRI CT COURT OF APPEAL DETERM NED THAT THE
EXTENSI ON OF SOVEREIGN IMVUNITY WAS A FUNCTION OF THE
HOSPI TAL' S “ STRUCTURAL CONTROL, " REGARDLESS OF WHETHER ANY
DAY- TO- DAY CONTROL WAS POSSIBLE OR DI D, IN FACT, TAKE
PLACE, AND THIS HOLDI NG |S DI RECTLY AND EXPRESSLY IN
CONFLICT WTH PRIOR HOLDINGS WHI CH FOCUS THE AGENCY
QUESTI ON ON THE EXERCI SE OF DAY- TO- DAY CONTROL.

The Second District described the functioning of First

Physi ci ans Group a foll ows:

Al t hough First Physicians Group is a nonprofit corporation,
this is not a group of doctors that is serving primarily or
only the poor. These doctors appear to accept patients and
receive paynments from their patients and insurance
conpanies just like any private clinic or professional
associ ation of physicians. The Hospital Board does not
appear to control these doctors’ fees or the sel ection of



their patients. The doctors in this group are only
required to perform eighteen hours of comunity service
each year. The corporation is a nonprofit corporation, but
the physicians wthin the group earn large salaries
est abl i shed by conpl ex production fornmulas simlar to those
used in private sector nedical groups...The doctors in this
group are not required to admt their patients to Sarasota
Menorial Hospital. Their patients nmay be admtted to ot her
hospitals in the comunity.... As to the specific issue
argued at summary judgnment, which revolved around whet her
the Hospital Board controlled First Physicians G oup, the
undi sputed facts before the trial court showed that First
Physicians Goup was created by the Hospital Board,
initially funded by the Hospital Board, and remains
partially funded by it. The Hospital Board has the power
to dissolve First Physicians Group and to claim any
remai ni ng assets upon dissol ution. The nine nmenbers of
First Physicians G oup’s board of directors are el ected by
the Hospital Board and serve at the pleasure of the
Hospital Board. Under the Bylaws and articles of
i ncorporation of First Physicians Goup, a majority of its
board of directors nust be conposed of sitting Hospital
Board nmenbers. The chief executive officer of the Sarasota
Menorial Health Care System is required to also be
presi dent of First Physicians G oup. (Opinion at p. 5,
12).

The Second District determned that what it described as
“structural control” was sufficient to extend sovereign
i nuni ty. This finding is in contrast to a nunber of prior
hol di ngs which properly focus the inquiry on actual day-to-day
control of the alleged agent by the immune entity.

The court in Bryant v. Duval County Hospital Authority, 459

So.2d 1154 (Fla. 1st DCA 1984), nmde simlar observations in
reaching a contrary result. |In Bryant, the defendant doctor was
the chairman of neurosurgery at the Duval County Hospital
Aut hority (d/b/a University Hospital) and was a full-time staff
physi ci an enpl oyed by the hospital. 1d. at 1155. Hi s sal ary

was pai d by the hospital, but was suppl emented by the University



Hospital Academ ¢ Fund, which provided billing and coll ections
services. 1d. The medical mal practice clai mant argued that the
doctor was working within the course and scope of his duties for
the Fund, an entity that was not innmune. Id. The court
observed as foll ows:

Common | aw considerations in determ ning the existence of
an enployer and enployee relationship were the selection
and engagenent of the servant, the paynent of wages, the
power of dismssal, and the right of control over the
servant’s conduct. The essential elenent was the right of
control; the |east determ native was the paynent of wages.
2 Fla.Jur.2d 297, Agency and Enploynment 8121. \While Dr.
Bremer received suppl enental sal ary and other benefits from
t he Fund, no all egati on or evidence shows that the Fund was
involved in selecting and hiring him that the Fund has the
power to dism ss him or, nost inportantly, that the Fund
has a right of control over Dr. Bremer’s conduct. 1d. at
1155.

The focus of the inquiry was which entity, the Hospital or the
Fund, controlled the doctor. The record in that case showed no
control by the Fund what soever and established that the doctor
was a full-time staff physician enpl oyed by the hospital. I n
the instant case, the Hospital Board is, at best, anal ogous to
the Fund as it takes no part whatsoever in the day-to-day
control of First Physicians G oup.

In keeping with this analysis, the court in Robinson v.

Li nzer, 758 So.2d 1163 (Fla. 4" DCA 2000) denied a notion for
sunmary judgnment simlar to that filed by the Hospital Board in
the instant case. In Robi nson, the trial court addressed a
medi cal mal practice action filed by a patient against an
enmer gency room physician and his employer. 1d. at 1163. The

trial court entered summary judgnent in favor of the doctor and
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his enployer (Coastal), finding that they were agents of the
Broward Hospital District. The court concluded as foll ows:
It appears that the Hospital District and Coastal were, by
their contract, attenpting to create an agency status. The
actual relationship, however, not the |abel, determ nes
whet her there is an agency. 1d. at 1164.
The court observed that, despite the |abel, the actual
operations contenplated by the contract left the “day-to-day
managenent and supervision of the emergency room physicians” to
the enployer, not the hospital. Id. at 1163. The Fourth
District reversed the trial court’s order on this basis. The
Second District’s holding in the instant case, finding that
“system c control” is sufficient to extend sovereign imunity,

flies in the face of Robi nson.

The court in Theodore ex. rel. Theodore v. Graham 733 So. 2d

538 (Fla. 4'h DCA 1999), held that no agency exi sted between the
hospital and the doctor who was the defendant in a mal practice
suit. There, the physician had autonony and full discretion in
her exercise of professional judgnment when treating patients.
The court noted that the hospital had never attenpted to inpose
policies or procedures regarding the doctor’s diagnosis or
handl i ng of patients. The court went as far as to concl ude t hat
governnmental control over the admnistrative aspects of the
doctor’s practice is not tantanount to control over the
physi ci an’s procedures. Thus, the amount of control retained by
the hospital over the individual doctors’ practices was of

paramount concern to the Theodore court. Here again, this is



directly contrary to the Second District’s holding in the
i nstant case.
1. THE SECOND DI STRICT COURT OF APPEAL DETERM NED THAT THE

SHARI NG OF BOARD MEMBERS BETWEEN THE HOSPI TAL BOARD AND

FI RST PHYSI Cl ANS GROUP EQUATED TO “ STRUCTURAL CONTROL” OF

FI RST PHYSI CI ANS GROUP, AND THI'S HOLDING IS DI RECTLY AND

EXPRESSLY IN CONFLICT WTH A WEALTH OF CASE-LAW IN THE

CORPORATE SETTING WHICH REQUIRE DIRECTORS OF FIRST

PHYSI CI ANS GROUP TO ACT IN THE BEST | NTERESTS OF FIRST

PHYSI CI ANS GROUP, REGARDLESS OF THE DESI RES OF THE HOSPI TAL

BOARD.

The Second District’s concept of “structural control” of
First Physicians G oup by the Hospital Board stands in conflict
with the maxinms of corporate |law, which require a director to
function for and on behalf of the corporation in which he or she
serves. Once again, the Appellants would note that the Second
District voiced its conclusions as to the independent

functioning of the First Physicians Goup and its doctors. This

was clearly established in the record. The ties that do exi st
between First Physicians G oup and the Hospital Board were
descri bed as a function of the sharing of directors between the
Hospital Board and First Physicians G oup. This sharing of
directors cannot be equated to “control” wthout usurping a
| ong- st andi ng maxi m of corporate | aw which inposes a fiduciary
duty on a director to act for and on behalf of the entity that
he is a director of. I n essence, the Second District ignored
t he independent corporate status of First Physicians G oup,
relying on the notion that, as a practical matter, the directors
of First Physicians Group would direct First Physicians G oup

into oblivion if it benefitted the Hospital Board. Secti on



8607.0830, Florida Statutes provides that “[a] director shal

di scharge his or her duties...in a manner he or she reasonably
believes to be in the best interest of the corporation.”
Fl orida courts have held in keeping with this, concluding that
“[c]orporate directors owe a fiduciary obligation to the
corporation and to the stockhol ders and nust act in good faith

and in the best interest of the corporation. Tillis v. United

Parts, Inc., 395 So.2d 618 (Fla. 5'" DCA 1981).

The fact that the President of First Physicians G oup (Dr.
Fi ndl ey) also works for the Board does not in any way dimnish
his fiduciary obligation to First Physicians G oup and he has
acknow edged as nmuch. \When asked whether he was aware of any
docunment that would require himto follow the directions of the
Board with regard to First Physicians G oup, he testified that
he wasn’t aware of any. (R V. 11-12, p. 2082-2263; Fi ndl ey
transcript at p. 109).

The undersigned was able to locate an Eleventh Circuit
deci sion which addresses the issue of agency as it relates to

shared directors. In S & Davis International, Inc. v. The

Republic of Yenen, 218 F.3d 1292 (11t" Cir. 2000), the court

addressed a suit by S & Davis seeking to enforce an arbitration
award against the General Corporation for Foreign Trade and
Grains of Yemen (“General Corporation”). Id. at 1295-1297
The M nistry of Supply & Trade (the “Mnistry”) and The Republic
of Yenmen were al so nanmed as defendants. |d. The Mnistry filed

a notion to dismss, claimng sovereign immunity under the
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Foreign Sovereign Imunities Act of 1976. Id. One of the
i ssues on appeal was whether the General Corporation was, in
fact, an instrunentality of the Mnistry such that the General
Corporation could avail itself of sovereign imunity. 1d. at
1298. The court observed as foll ows:

I n applying the agency exception to the rule of sovereign
i munity, how nuch control the sovereign exercised over the
instrunentality is reviewed...At a m ni mum however, we can
confidently state that the relationship of principal and
agent does not obtain unless the parent has manifested its
desire for the subsidiary to act upon the parent’s behal f,
t he subsi diary has consented so to act, the parent has the
right to exercise control over the subsidiary with respect
to matters entrusted to the subsidiary, and the parent
exercises its control in a manner nore direct than by
voting the majority of the stock in the subsidiary or
maki ng appointnments to the subsidiary’s Board of Directors.
ld. at 1299; citing, JTransanmerica Leasing, Inc. v. La
Republica de Venezuela, 200 F.3d 843 (D.C. Cir.
2000) (enphasi s added).

The S & Davis holding is in keeping with the statute and cases
cited above, which confirm that the sharing of board nenbers

cannot be the equivalent of “control.” See also, Pulte Hone

Corp., Inc. v. Ply Gem lIndustries, Inc., 804 So.2d 1471 (M D.

Fl a. 1992) (hol di ng t hat under M chigan | aw, “conmon officers and
directors in a parent and subsidiary does not destroy the
separate identity of either corporation.”) Wat the Second
District called “structural control” is nothing short of a

conflict of interest.

L1 THE SECOND DI STRI CT COURT OF APPEAL DETERM NED THAT NO
MATERI AL QUESTI ONS OF FACT REMAI NED ON THE QUESTI ON OF
AGENCY, AND THI S HOLDI NG | S DI RECTLY AND EXPRESSLY | N
CONFLICT WTH PRIOR HOLDI NGS WHI CH ESTABLI SH THAT
QUESTI ONS OF AGENCY ARE UNI QUELY FACTUAL | N NATURE AND
SHOULD NOT BE RESOLVED BY WAY OF A SUMVARY JUDGMVENT.



Both the Appellant and the Appellee noved for summary
judgment before the trial court. In order to show that
sovereign imunity does not attach to First Physicians G oup or
the Doctors, the Pagans needed only show that there is a break
in the “control” alleged by the Board. The converse is not
true. In order for the Board to have been entitled to summary
judgment, it bore the i mense burden of show ng that no factual
issues remain at all with regard to the rel ati onship between the
Board, First Physicians G oup, and the individual Doctors
t henmsel ves. Based on the evidence in the record, the Board did
not meet this high burden.

The court in Jaar v. University of Mam ., 474 So.2d 239

(Fla. 3rd DCA 1985) held, with regard to a doctor enpl oyed both
by the University of Mam and by the Public Health Trust of
Dade County, that “that the existence and scope of an agency
relati onship are generally questions of fact to be resolved by
the factfinder.” |d. at 242. Simlarly, the court in Baldw n
v. Dellerson, MD., 541 So.2d 779, 780 (Fla. 4t" DCA 1989) held,

with regard to the issue of sovereign i munity, that

there are genuine issues of material fact relative to Dr
Tonmback’s relationship to the hospital, i.e., as agent or
i ndependent contractor. The fact that, as a staff nenber,
he was required to be ‘“on call’ on this particular evening
and care for whosoever appeared at the hospital in need
does not ipso facto make Tomback the hospital’s agent. As
is usually the case, the question of agency turns upon the
degree of <control exercised by the hospital over the
doct or.

Beyond the factual issues presented with regard to whether there

exi sts any agency relationship between the individual doctors
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and the Sarasota County Public Hospital Board, additional
factual issues are presented with regard to whether the
i ndi vi dual doctors’ actions were outside the course and scope of
their authority in the event an agency relationship is
establ i shed. The Second Districts’ decision is in contrast to
the cases finding that agency questions such as those presented
in the instant case should not be resolved through sunmary
j udgnent .

CONCLUSI ON

The deci si on of the Second District Court of Appeal directly
and expressly conflicts with prior decisions in the State of
Florida on several material issues, including the nature and
extent of control required for immunity to extend froman i mmune
entity to a subsidiary, whether control can exercised solely
t hrough shared directors, and whether summary judgnent was
appropriate to affirmatively answer the agency question. For

t he reasons descri bed above, review should be granted.
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