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STATEMENT OF THE CASE AND FACTS

On November 14, 1991, Appellant Troy Merck, Jr. was
charged by indictment in Pinellas County with the first-degree
murder of James Newton (1s/1-2). A trial held before Judge
Luten in Novenmber 1992 ended in a hung jury (1s/3-8). After a
second jury trial held before Judge Luten in Septenmber 1993,
M. Merck was found guilty as charged and sentenced to death
(1s/1, 918). On appeal, this Court affirmed the conviction,
but reversed the death sentence and remanded for a new penalty
trial (1s/20-34), Merck v. State, 664 So. 2d 939 (Fla. 1995).

In July 1997, a resentencing proceeding was held before
Judge Khouzam (1s/35-41). The jury recommended a death
sentence (1s/41), and in Septenber 1997 Judge Khouzam i nposed
the death penalty (1s/42-46). h appeal, this Court reversed
the death sentence, finding that the trial court failed to
properly find, evaluate, and weigh evidence of M. Merck’'s
al cohol abuse wthin the list of nonstatutory mnmitigating
circunstances in the sentencing order and that application of
the felony probation aggravating factor violated the ex post
facto clause (1s/48-57), Merck v. State, 763 So. 2d 295 (Fla.
2000) .

On May 12, 2003, at a hearing held before Judge Downey,
the defense noved to bar inposition of death sentence (v1/94-
110; v3/412-436). The defense asserted Florida s capital

sentencing procedure is unconstitutional because: it is



contingent on factual findings of aggravating factors by the
trial judge, not by the jury; the jury s recomendati on need
not unaninmous and is nmerely advisory; the aggravating factors
are not charged in the indictnment or found by the jury
unani nmously and beyond a reasonable doubt; and rewiting the
standard jury instructions cannot cure the constitutional
infirmties (v1/94-10). Life inprisonnent was the only
sentence that can be constitutionally inposed (v1/94, 107-
110). The notion was denied (v3/435-436).

On March 1, 2004, a notion hearing was held before Judge
Downey (la/616-676). The defense sought to present evidence to
the jury that M. Merck did not cause the death of M. New on
or that his participation was mnor (v2/212; 1la/618). Neil
Thomas supplied al cohol to M. Merck (la/619-620). M. Thomas
provoked the confrontation (la/619). Eyew tness Katherine
Sullivan’s description of the clothing worn by the person who
did the stabbing was consistent with the clothing worn by Neil
Thomas during the incident (1a/619). A fingerprint exam ner
also testified about fingerprints consistent with M. Thonas
(la/619). M. Thomas was never prosecuted as an acconplice or
an accessory after the fact (la/620).

The defense asserted M. Thomas received preferential
treatment from the State (1la/620). During the |ast sentencing
proceedi ng, the State assisted M. Thomas with an outstanding
arrest warrant for violation of probation, and after the trial
the probation was dism ssed (la/620). The evidence should be
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heard by the jury and was relevant to mtigating factors that
M. Merck’s involvenent was mnor or M. Thomas stabbed M.
Newt on (la/620-623, 628). Although M. Thomas was never
charged, the Court has found the mtigating factor to apply in
a case where another person was not charged (la/631). This
notion was denied at the previous sentencing, but the Court
did not address this matter on appeal (1la/622-626, 632-633).
To exclude this evidence would deny due process guarantees of
the U.S and Florida Constitutions (la/623).

The State asserted the notion should be denied because it
was previously denied by Judge Khouzam and the Court did not
overturn that ruling on appeal (1la/624-625). The trial court
deni ed the notion, holding the ruling was not overruled or was
affirmed on appeal, the matter could not be relitigated, for
the mtigator of mnor involvenent to apply another person
must be charged in the case which did not happen in this case,
and M. Merck could not argue participation was m nor because
the jury found himguilty of first-degree preneditated nurder
(v2/216; 1lal 626-633).

The defense also sought to prevent the State from using
as an aggravating factor M. Merck’s 1989 Florida convictions,
despite the denials of notions to set aside those convictions,
because the trial courts failed to nake proper findings on the
record when sentencing a mnor as an adult (v1l/45-46, 49-51,

66-93; v2/208-210, 218-221; 1la/657-673). The notion was denied



(la/671-672). A joint stipulation to use video conferencing
f oot age of several wi tnesses at trial was filed (v2/217).

On March 15-16, 2004, a jury trial held before Judge
Downey ended in mistrial (v2/225-226).

On March 17-19, 2004, a jury trial was held before Judge
Downey (v3-4/1-370; 2al-4/1-612). During a sidebar conference,
t he defense objected to the actions of the bailiffs:

Al so, we need to do sonething about the bailiffs.
I know that they are trying to do their job, but the

m nute Troy noves this guy is up our butt. If | want

Troy up here at the bench, which he has a right to be

up at the bench, this bailiff is not letting him cone

up here.

(2a1/22). The trial court indicated it would allow M. Merck
to approach the bench and stated, “We won’'t worry about that
now.” (2al/22). The defense later rem nded the trial court to
address the issue of the bailiffs’ actions (2al/69). The tri al
court agreed and instructed the jurors, “You may have noticed
that there are several bailiffs sitting close to M. Merck up
here. Please wunderstand that this 1is standard operating
procedure for our bailiffs and our security wthin the
building. Do not concern yourself wth it at this point.
Thank you.” (2al/70-71).

Kat herine Sullivan testified she was a bartender at City
Lights, but she was off-duty on the night of October 10-11,
1991 (2a2/265). She drove her blue Camaro to the bar at 10:00
or 10:30 p.m that night, acconpanied by her boyfriend, 4 enn

Shar penstein, and his friend, Don Ward (2a2/265, 267, 289).



They went there to celebrate the birthday of another friend,
Jim Newton (2a2/265-266). M. Sullivan drank “two or three

beers and a couple of shots,” then decided to stop drinking at
m dni ght because she could not safely drive hone (2a2/265- 266,
289). She asked a co-worker to drive her hone (2a2/290). She
did not see M. Newton have any problens with anyone in the
bar (2a2/267).

Ms. Sullivan testified that after the bar closed at
approximately 2:00 a.m, she sat in her car talking with her
boyfriend (2a2/268, 290-291). She sat in the driver’s seat and
M. Sharpenstein sat in the passenger seat (2a2/268). They
pl anned to go get breakfast with M. Newton and M. Ward
(2a2/268). M. Newton intended to ride with them because he
believed he had too nuch to drink and he wanted a ride hone
(2a2/ 291) .

Ms. Sullivan testified that a man, identified in court as
M. Merck, |eaned on her car (2a2/268, 276). M. Sharpenstein
asked himto not |lean on the car (2a2/268). M. Merck and his
conpani on sarcastically apol ogized while popping their heads
in and out of the w ndow, but M. Sullivan did not believe
there was a problem with them (2a2/268-269, 291-294). M.
Newton and M. Ward noved M. Newton's car near her car, then
t hey approached her car, M. Ward on the passenger side and
M. Newton on the driver’'s side (2a2/268-269, 292-293). M.
Newt on asked if everything was all right (2a2/269, 292). M.
Sullivan got out of her car, said everything was fine, and
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congratul ated him on his birthday (2a2/269, 292). They stood
face-to-face on the driver’s side of her car, near the rear of
the car (2a2/269, 295). As a joke, M. Sharpenstein rolled up
t he passenger w ndow, trapping M. Ward's hands, then |it a
cigarette in his hand (2a2/294).

Ms. Sullivan testified that soneone snidely said,
“congradu-fucken-lations” (2a2/269-270). M. Newton had done
nothing to provoke anyone and had nothing in his hands
(2a2/270). M. Merck tried to goad M. Newton into fighting
and called him a pussy (2a2/270, 293). M. Newton said,
“that’s right, I’m a pussy, but I'mstill not going to fight”
(2a2/270). M. Sullivan and M. Newton talked and tried to
i gnore the other people (2a2/270).

Ms. Sullivan testified M. Merck continued to goad M.
Newt on (2a2/270). He wal ked towards his car, perhaps a red
Pinto, parked two spaces away from her car (2a2/270-271, 278).
He asked his conpanion to throw him the keys (2a2/270). The
conpanion threw the keys to him from approximtely ten feet
away (2a2/270-271). M. Merck caught the keys, walked to the
passenger side door, unlocked it, renmoved his |ight-colored
but t oned-down oxford shirt, threwit in the back seat, funbled
around for sonething, then returned the keys to his conpanion
(2a2/ 270272, 279). He stood by front passenger side of M.
Sullivan’s car and said to M. Newton, “l’m going to teach you

to bl eed” (2a2/270, 272).



Ms. Sullivan testified M. Merck ran toward M. Newt on,
M. Newton turned to face him and she stepped back a few
steps (2a2/273, 295). M. Newton did not nove toward him did
nothing to provoke him and held nothing in his hands
(2a2/273). M. Merck struck M. Newton four or five tinmes with
bot h hands, apparently punching him (2a2/273-277, 295-296).
M. Merck began inflicting uppercut blows (2a2/274-277). M.
Merck had no problem wal king or delivering blows (2a2/276).
Ms. Sullivan saw bl ood on M. Newton’s back, then realized the
bl ows were not just punches (2a2/274). She believed she saw
M. Merck pull back M. Newton’s head, and she saw Iight
reflect from sonmething in his hand (2a2/274-275, 296). M.
Newt on di d not defend hinmself (2a2/274-275).

Ms. Sullivan testified she ran into the bar and asked
enpl oyees to call 911 (2a2/274, 296). Time froze for her and
she could not estimate how nuch time elapsed while she
witnessed the incident (2a2/297). She remained in the bar
until police arrived 2% hours later and did not observe what
happened outside (2a2/290, 296). She had been inpaired by
al cohol, but she knew what occurred (2a2/287). She asserted
M. Newton’s attacker had a slight southern drawli, but after
the incident she apparently told an officer that the nman had a
sout hern accent, but no draw (2a2/ 272, 296- 297) . She
described his eyes as “buggy” (2a2/298). The police later
showed her six photographs and she identified a photograph of
Troy Merck as the man who commtted the crime (2a2/287-288).
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The defense renewed its objection to the trial court’s
exclusion of evidence about the involvenent in and/or
conm ssion of the crime by Neil Thomas (2a2/285).

Nei | Thomas testified he had been convicted of felonies
or crimes of dishonesty eleven tinmes (2a2/317). He net M.
Merck in Ocala in October 1991 (2a2/299, 325). They becane
“road dogs,” “buddying around” and drinking alcohol together
(2a2/299-300). They went to North Carolina to visit M.
Merck’s relatives and stayed in his home (2a2/299, 325). M.
Thomas net M. Merck’s mother and believed M. Merck and his
not her had a good relationship (2a2/299). M. Merck’s brother
gave him a fixed-handl ed Buck knife (2a2/302, 308). They drove
from North Carolina to Pinellas County in a red Mercury Bobcat
that M. Merck bought from his brother (2a2/ 300, 325).

M. Thomas testified on October 10, 1991, they went to
City Lights, looking for a good tine (2a2/300, 323). M.
Thomas was then 25 years old and M. Merck was then 19 years
ol d, below the |egal drinking age (2a2/300-301, 320-321). M.
Thomas knew no one at the bar (2a2/300). M. Thomas bought 5
or 6 beers and 3 or 4 shots of liquor, and he illegally bought
the sanme for M. Merck (2a2/301, 321-322, 325). They had “a
buzz on,” but they were not falling down drunk and M. Merck
had no trouble wal king and tal king (2a2/302, 322). M. Thomas
was 510" tall and weighed between 170 and 180 pounds
(2a2/328-339). They stayed at the bar wuntil it closed at
approximately 2:00 a.m (2a2/302, 321).
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M. Thomas testified that after the bar closed, they went
to the parking lot and tried to talk to girls (2a2/302). There
were many people in the parking |lot (2a2/327). M. Thomas, and
per haps M. Merck, |eaned against a blue Camaro (2a2/303). The
occupants of the Camaro were about to |eave (2a2/303). M.
Newt on stood the driver’s side of the Camaro and sarcastically
told M. Thomas to get off the car (2a2/303). M. Thomas by
the interruption to his talking to girls, said he would get
off the car, and called M. Newton a pussy (2a2/303, 323). M.
Newt on said “yeah, |I'’m a real pussy” and he crossed his hands
across his chest (2a2/303, 324).

M. Thomas testified that M. Merck becane aggravated by
M. Newton disrespecting M. Thomas, walked to the Bobcat,
removed his shirt, and put his shirt in the car (2a2/304-305,
324-325). M. Thomas told M. Newton he should |eave or he
woul d probably be beaten (2a2/304, 326). M. Thomas stood by
the rear passenger side of the Camaro, but he was tall enough
to easily see over the car (2a2/328). M. Merck charged at M.
Newt on, grabbed him and punched his back (2a2/304-307, 326-
329). M. Thonmas believed M. Merck and M. Newton were face
to face (2a2/329). There was a popping sound, simlar to the
sound of a screwdriver going through a carpet (2a2/306-307,
326- 328).

M. Thomas testified he was aware of “a lot going on,”
but he paid no attention, he was not interested, he did not
enjoy watching fights, and he did not know whether the nman

9



def ended hinmsel f (2a2/305, 307, 326-327, 329). The next thing
he knew, M. Merck ran to the car, holding his armstiffly as
if concealing sonmething in his hand, and saying they should
| eave (2a2/305-306, 329). M. Thomas decided |eaving was a
good idea (2a2/330). He junped in the car and drove away w th
M. Merck sitting in the passenger seat (2a2/305, 329). As
they left, M. Thomas |ooked toward the Camaro and saw the
back of M. Newton’s shirt |ooked shiny and saw many people
rushing to the scene (2a2/305-306, 329).

M. Thomas testified that as they drove away, he asked
M. Merck whet her he stabbed the man (2a2/ 307, 330). M. Merck
held up his bloody knife and said, “lI fucken killed him If I
didn’t fucken kill him 1’1l go find himin the hospital and
finish the job.” (2a2/307-308, 330-331). M. Merck said he
repeatedly stabbed the man, attenpted to kill him by tw sting
the knife in the man’s throat, then sliced his throat to make
sure he killed him (2a2/312-313, 332-333). M. Merck said he
tried to stab the man again, but he struck the man’s head and
cut his finger on the slippery bloody knife (2a2/312). He said
bl ood squirted from the man’s throat (2a2/313). He said he
knew the man was dead, so he stopped attacking the nan
(2a2/ 333- 334).

M. Thomas testified he drove the car for five mnutes,
then they stopped and abandoned the car (2a2/313, 331). They
renoved the license plate and changed their clothes in order
to avoid being caught by the police (2a2/313, 330). M. Thomas
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deni ed cleaning the knife (2a2/332). The knife was left in the
car (2a2/317, 331). They wal ked and ran three bl ocks, taking
an hour to do so because they repeatedly hid behind bushes
(2a2/315-316, 334-335). M. Merck had no problens walking
(2a2/317). They then called a cab to take thema bowling alley
(2a2/ 334-335). M. Merck won a gane of pool they played at the
bow ing alley (2a2/317).

M. Thomas testified they returned to |look for the car
and | earned the police had seized it (2a2/318). M. Merck told
the sanme account of the incident at |east six times during
several days following the incident (2a2/312-313, 318, 339).
They were subsequently arrested at a notel (2a2/317). M.
Thonmas nade a sworn statenment to officers indicating M. Merck
told himhe stopped stabbing the man and | eft when he knew the
man was dead (2a2/333-334). M. Thomas was not charged wth
supplying the underage M. Merck with alcohol, with accessory
after the fact, or with any other offense relating to the
i ncident (2a2/330).

M. Thomas denied receiving preferential treatnment from
the State (2a2/335). He had outstanding charges for violating
probation in Pinellas County in 1994, but he did not turn
himself in until 1997 at the suggestion of Assistant State
Attorney Daniels who he knew fromthis case (2a2/335-337, 340-
341). He was born in St. Petersburg and |ived there for 15
years, but he claimed to be unfamliar with St. Petersburg and
knew no other person than Assistant State Attorney Daniels
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(2a2/337-338). Assistant State Attorney Daniels arranged for
M. Thonmas to be released on recognizance (2a2/336-337, 341).
A couple of years before this trial, M. Thomas was arrested
on another old outstanding warrant (2a2/339-340). He had now
turned his life around and worked as a conputer programrer
(2a2/ 340- 341).

Sal vatore Pensiero, a disk jockey at City Lights,
testified that after closing on October 11, 1991, an off duty
enpl oyee entered the bar, scream ng that sonmeone had been
stabbed in the parking lot (2a2/344). He and other enployees
went to the parking |lot and saw a man on the ground, hol ding
his throat and gasping for air (2a2/344-345). There was bl ood
on his hands and clothes and a puddle of blood on the ground
(2a2/ 344-345). The man had earlier been in the club (2a2/345).
The man kicked his legs, then stopped noving and prayed for
the easing of his pain (2a2/345). The tine seened endl ess, but
M. Pensiero estimated he saw the man noving for five to ten
m nut es (2a2/ 345).

Donald Ward testified he was intoxicated on the night of
Cct ober 10-11, 1991 (2a2/349, 352). After City Lights closed,
he stood beside Ms. Sullivan’s Camaro, “hanging out” with M.
Sullivan and M. Sharpenstein (2a2/349). M. Sharpenstein
j oked around by rolling the car wi ndow up on M. Ward’'s hands
and lighting a cigarette in his hand (2a2/349). A man said
happy birthday, approached M. Newton, grabbed his neck, and
repeatedly punched him (2a2/349-350). M. Ward thought it was
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pl ayful roughhouse froma friend and he saw no knife, but M.
Newt on subsequently fell on the hood of the Camaro and bl ed
from his nmouth (2a2/351). M. Ward handed his shirt to a
person who used it to attenpt to stop the blood punmping from
M. Newton’s neck (2a2/349, 351-352). For five to six m nutes,
(/g Newt on noved around, gagged and tried to breath,
repeatedly reached for his neck, and his eyes rolled in his
head (2a2/350). The incident occurred quickly, but time slowed
after the attack (2a2/352-353).

Janmes Carter, doorman and foreman of security for the
bar, testified that after closing, M. Sullivan reported a
stabbing in the parking lot and the police were repeatedly
call ed (2a2/354-356). He went to the parking lot, saw a snall
red car |eaving, unsuccessfully tried to stop the car, and got
the tag nunber (2a2/354, 358). Others in the parking lot tried
to treat M. Newton, wo nmoved, nmoaned, and coughed up bl ood
for twenty to thirty mnutes (2a2/354-356, 358). There was a
| arge pool of blood (2a2/ 354, 356). When the police arrived
thirty mnutes after they were called, M. Carter gave them
the tag nunmber (2a2/355, 357). The scene was hectic (2a2/357-
358) .

Detective Thonas Nestor testified he was assigned to | ead
the investigation of the homcide and went to City Lights in
the early norning of October 11, 1991 (2a2/360, 372). The
hom ci de occurred at approximately 2:10 a.m, it was reported
at 2:15 a.m and paramedics and police arrived at 2:15 a.m
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(2a2/372-373). The area around Ms. Sullivan's car was bl oody
(2a2/ 361) .

Detective Nestor testified officers found the abandoned
red Bobcat at a parking lot two mles fromthe bar (2a2/364).
A knife bearing blood spatter and a pink shirt were on the
backseat of the car (2a2/365-367). M. Newton’s blood was
found in the car (2a2/366). M. Merck's fingerprints and a
North Carolina license tag were also found in the car
(2a2/ 366- 367, 370-371). The tag led police to consider M.
Merck a suspect (2a2/367). Ms. Sullivan identified photos of
M. Merck and M. Thomas from separate photopacks (2a2/368-
372). As the result of a tip from M. Thomas’ grandnother, M.
Merck and M. Thonmas were found (2a2/369). Upon arrest, M.
Merck gave a false nane (2a2/369).

Detective M ke Madden testified that on October 11, 1991,
he checked on the victim at Northside Hospital (2a2/374-375).
There had been attenpts at nedical intervention, and it was
difficult to exam ne the wounds because of blood, but he saw
numer ous wounds to his back, neck and chest (2a2/375). Later
that day he attended the autopsy (2a2/376). There were four
stab wounds to the |left back, a stab wound to the |left neck, a
stab wound to the left arnpit, a l|laceration between the Ilip
and chin, several |acerations on the |left cheek, a |aceration
across the Adanis apple, an abrasion on the forehead, and a
wound on the left ear which penetrated the scull (2a2/275-
281). The stab wounds were consistent with a blade with a
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sharp side and a dull side (2a2/379, 381). There were no
wounds to the arms, but there were defensive wounds to the
| eft hand (2a2/375, 379-380).

Dr. Noel Palma, a Pinellas County nedical exam ner,
testified an autopsy was perforned on October 11, 1991 by a
former associate nedical exam ner, Dr. Robert Davis (2a2/387).
The aut opsy report and phot ographs indicated: Janes Newton was
25 years old, he was 5 10" tall, and he weighed 188 pounds;
there were four stab wounds to the back; he had a blood
al cohol level of .18 (blood) or .21 (vitreous), in excess of
the legal limt for driving; there was one stab wound to the
throat that severed the carotid artery and the jugular vein
and that could have been consistent with twisting of a knife
or the body noving; there was one stab wound to the head that
penetrated the scull; there was one stab wound to the left
| ower chest; the stab wounds were inflicted by a knife with a
sharp edge and a blunt edge; there were 13 or 14 incise wounds
i ncluding facial wounds and defense wounds to the |eft hand;
the injuries would have cause pain; and death was hom cide
caused by nultiple stab wounds to the neck and trunk, each of
which was potentially fatal (2a2-2a3/388-407, 410-412, 423-
424) .

Dr. Palm testified M. Newton would have remained
consci ous for approxinmately one mnute after the infliction of
the stab wounds, especially the stab wound to the neck, and
perhaps only 30 seconds if the jugular vein or carotid artery
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was conpletely severed, but placing pressure on the wound
coul d have slowed the |oss of consciousness (2a3/407-409, 415-
423, 425-426). He would have felt no pain after |osing
consci ousness (2a3/423). When asked whether testinmony of
wi tnesses that he gasped, groaned, kicked and noved arns
toward his throat for one to five mnutes indicated he was
conscious, Dr. Palma stated that purposeful movenments such as
moving his arms toward his throat indicated consciousness and
he could have remamined conscious for one to three mnutes
(2a3/407-409, 425). He could have remained technically alive
for several mnutes after |osing consciousness (2a3/408-409).
The wounds were not survivable (2a2/409). The paranedics
indicated he was dead at 2:20 a.m (2a3/ 409). The
pronouncenent of death at the hospital at 3:14 a.m was a nere
formality (2a3/409).

The State introduced docunents showing M. Merck’s had
five Florida convictions in 1989: in Marion County case no.
89-786 he was adjudicated guilty of robbery with a deadly
weapon and sentenced to four years inprisonnent followed by
one year probation; in Lake County case no. 89-383, he was
adjudicated gquilty of robbery with a deadly weapon and
sentenced to six years inprisonnent; in Lake County case no.
89-894 he was adjudicated guilty of robbery with a deadly
weapon and sentenced to six years inprisonnment; in Lake County
case no. 89-895 he was adjudicated guilty of robbery with a
deadly weapon and sentenced to six years inprisonnent; and
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Pasco County case no. 89-1617 he was adjudicated guilty of
robbery and sentenced to five years inprisonment (1s/6-7, 44-
48; 2a3/427-432). The defense stipulated they were M. Merck’'s
convictions (2a3/427-429). The State then rested its case
(2a3/ 432) .

The defense sought to present testinony of Felix Ruiz, an
adm ni strator for the Parole Comm ssion concerning M. Merck’s
presunptive parole date (2a3/432-434). The alternative to the
death penalty was life inprisonment wthout the possibility of
parole for 25 years, and M. Merck had already been inprisoned
for 12 years (2a3/434). The defense noved to prevent the State
from arguing that if a |life sentence was inposed, M. Merck
would be eligible for parole in 13 years (2a3/434-435). The
State said that other than informng the jury that the choice
was a death sentence or a |life sentence wthout the
possibility of parole for 25 years, it would not nmake this
argument (2a3/435). The defense proffered the testinmony of M.
Rui z (2a3/435-441).

Felix Ruiz testified he was the Regional Admi nistrator in
the Tanmpa Bay Area for +the Florida Parole Comm ssion
(2a3/436). As part of his job, M. Ruiz renders advisory
opi nions on the possibility of parole in cases where capita
life sentences were inposed for crimes that occurred prior to
1994 (2a2/436). A potential parolee’s first parole hearing is
held within 18 nonths of conpletion of a mninmm nmandatory
term and the Parole Comm ssion has a responsibility to review
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each case of parole eligibility every five years (2a3/437-
438). The Commi ssioners have ultinmate say on whether to grant
parol e (2a3/437-438).

M. Ruiz testified that the Florida Adm nistrative Code
contains a scoring matrix for determ ning a presunptive parole
date (2a3/436). The matrix considers the seriousness of the
of fense, wuse of a deadly weapon, and prison disciplinary
reports, and the parole date may be mtigated by participating
in treatnment progranms (2a3/437). A capital life felony is
scored at the high end of the matrix (2a3/437). M. Merck
would not be automatically released on parole upon becom ng
parol e eligible (2a3/437).

M. Ruiz calculated M. Merck’s presunptive parole date
at 9,998 nonths, or 833 years, from his date of conviction,
mnus time served in county jail (2a3/436-437, 440-441). The
| owest possible presunptive parole date for M. Merck would be
300 nmonths from his date of conviction plus time for
aggravating factors such as the use of a deadly weapon, but
the Comm ssioners instruct Adm nistrators to use the high end
of the matrix (2a3/438-439). M. Ruiz knew of no persons
convicted of first-degree nmurder and sentenced to life wthout
the possibility of parole for 25 years who had been granted
parol e (2a3/440).

The trial court ruled the testinony of M. Ruiz was not
adm ssi bl e (2a3/ 433, 441).

Def ense exhibit 12, a videotape of Nancy Pate, Troy
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Merck’s elenentary school counselor/evaluator and l|ater his
school psychol ogi st, was adnmtted and played for the jury and
def ense exhibit 10, Ms. Pate’ s reports about Troy Merck, was
adm tted (v1/244, 247; 1s/49, 52; 2a3/449). Troy was referred
for testing by his first grade teacher in May of 1979 because
of social-enmotional and study skill problens. At the tinme of
testing he was a second grader in a structured class with a
remedi al reading | ab because of reading difficulties. Troy was
neat and attractive, and was enthusiastic about the testing
and responded well to praise. He was asthmatic and had poor
vision in one eye, but was otherwise in good health. His test
results indicated average intelligence with strengths in word
know edge and visual retention, but with weaknesses in visua
perception and alertness. His ability in arithmetic was
appropriate to his age, but he had serious difficulties in
reading and spelling. She determned he did not qualify for
any special programs and she recomended he continue in the
structured second grade <class where he would receive
i ndi vidualized instruction and a renedi al readi ng program She
al so recommended: he be seated away from visual distractions;
he participate in outdoor ganmes and indoor activities to
sharpen his visual acuity; and he be evaluated by an
opht hal nol ogi st.

Later that school year, M. Pate again tested Troy. She
noted Troy failed to profit from the structured second grade
program due to social -enotional problenms. He had extrenmely | ow

19



sel f-esteem saying he was ugly, people hated him and no one
wanted to be around him Troy’'s eyelids drooped and he had to
tilt his head up an exaggerated anpunt because the lids fel
down over his eyes. His dental hygi ene was poor. During a home
visit she was surprised to see newspapers stapled to the
walls; she was later told by the social worker that poor
people often do that for insulation. She recommended that Troy
be placed as an enotionally handicapped student at the
psychoeducati on center because of his strong anti-social
t endenci es.

I n Septenmber 22, 1982, when Troy was ten years old, M.
Pate tested himfor a third time. Testing established average

intelligence, good visual attentiveness, but problems wth

fine notor skills and speed. He did well in mathematics, but
did poorly in reading and spelling. He had enotional
difficulties including nental confusion, wthdrawal, and

i npul siveness. He scored low for self-reliance, feeling of
bel ongi ng, soci al st andar ds, soci al skills, anti soci al
tendenci es, and school relationships. M. Pate recomended
Troy continue in the self-contained enotionally handicapped
class with George d bon.

Ms. Pate felt sonme of Troy' s responses on the Weschler
Intelligence Scale were reflective of a violent content. One
guestion was "what are you supposed to do if a boy nuch
smal ler than you starts to fight you"; Troy answered "Walk
away, but if he keeps on, tell himyou'll rnurder hin. Asked
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to give two reasons why crimnals are |ocked up, he said "To
teach them a |lesson” (a correct response) and "So they won't
steal and get head blew off." M. Pate believed these
responses froma ten year old were consistent with someone who
had been exposed to violence at a very young age. Years |ater,
Troy’s sister Stacy told Ms. Pate about violence in the honme
that could relate to the results of that test.

Def ense exhibit 16, a videotape of George O bon, Troy's
teacher in a self-contained enotionally handi capped cl ass, was
admtted and played for the jury, and defense exhibit 9,
Troy’s fifth grade report card and a 1983 annual review, was
also admtted (v2/246, 248; 1s/51, 53; 2a3/451-452). Troy had
normal intelligence, but he had enotional problenms. He also
had drooping eyelids, he had to tip his head in order to see
people, and children teased him about this. M. O bon was
having some success in inproving Troy's self-esteem and
ability to get along in groups, and in curbing his inpulsive
behavi or. Troy had problens reading, but nmathematics was his
best subject and M. Obon planned to place him in a
mai nstream mathematics class. However, that did not occur
because Troy was placed in the Collins Children’s Home. Wile
Troy was at the Collins Home, his behavior, his self-esteem
and his ability to get along in groups inproved. However, Troy
left the Collins Hone to live with his nother.

Stacy France testified she was ten years older than her
brother Troy Merck who was the youngest child in the famly
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(2a3/453). Her sister Roberta was six years older than her
and was now deceased (2a3/454, 456). She had anot her brother
who was 18 nont hs younger than her (2a3/454).

Ms. France testified their nother becane pregnant wth
Troy while her husband served in Viet Nam (2a3/454). She
deni ed she was pregnant and tried to conceal it (2a3/454).
Things changed drastically at home and fighting began
(2a3/454). His nmother unsuccessfully tried to abort him by
drinking, rubbing turpentine on her belly, and sniffing
rubbi ng al cohol (2a3/454-455, 461-462). Upon returning from
Viet Nam M. Merck took her to a doctor, |earned she was
pregnant, and learned it was not his child (2a3/454). He |left
her and she bl amed Troy (2a3/454-455).

Ms. France testified their nother showed no |love to Troy
(2a3/455). She was nentally abusive to Troy, and beat him
physi cally, perhaps an average of every other day (2a3/455
463). She held him down and beat himw th her fist, a shoe, a
broom handle, or whatever object was handy (2a3/455). She
bel i eves her nother’s attenpts at abortion handi capped Troy in
numer ous ways (2a3/456, 462). His eyes did not open for three
nmont hs, he had problenms with his eyes, and he had a series of
eye operation beginning when he was four years old, but he
still has eye problenms (2a3/456-457).

Ms. France testified that when she was 10 or 11 years old
and in the fourth grade, she was placed in a boarding school,
the Tamassee School, for two or three years (2a3/459). Troy
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was then the only child at hone, but their sister Roberta was
around (2a3/459, 462). M. France returned hone for holidays
and sumrer vacations (2a3/459, 465-466). She w tnessed their
nmot her’s continuing abuse of Troy and heard about it from
Roberta and others (2a3/456, 462-463).

Ms. France testified that she visited Troy in prison and
t hey exchanged letters (2a3/460). Troy also corresponds with
her daughter and brother (2a3/460). He wote to his nother and
his sister Roberta before they died (2a3/460). He has pen pals
(2a3/460). He stays positive and upbeat, tries to raise the
spirits of others, and counsels others about their problens
(2a3/ 460- 461) .

Ms. France testified she worked at a comrunity college
and formerly worked as a paralegal at a law firm (2a3/464).
She was a single nmother and received child support from the
children’s father (2a3/464, 466). She saw her nother slap the
children and they fought over this (2a3/466). She used a
nei ghbor as a regular babysitter, but on occasion used her
not her as a babysitter reluctantly and for as short a tine as
possi bl e and only to avoid | osing her job and going on welfare
(2a3/ 464, 466).

M. Merck’s birth certificate was admtted (v2/245, 247,
1s/50, 52, 58; 2a3/471). It indicated he was born on January
9, 1972, in Oconee County, South Carolina (1s/58; 2a3/471-
472) .

Ann Rackley testified she and her husband founded the
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Collins Children’s Home, a licensed group home for children
who have been abandoned, abused, neglected, or have envotional
probl ens (2a3/472-473). They strive to help children from
deprived backgrounds to realize their potential (2a3/473).
Since 1980, they raised over 50 children (2a3/473). They
usually accept children who are voluntarily placed with them
(2a3/573) .

Ms. Rackley testified that in Novenmber 1982, when Troy
Merck ten years old, he was referred to the home through the
school system (2a3/473, 476, 486). Troy had been in a
enotionally handi capped <class wth teacher George O bon
(2a3/ 476-477) . The class contained only children wth
behavi oral problem and they were segregated from other
students (2a3/477). M. Rackley also nmet with Troy’ s nother
Lois Merck, because she had custody of him (2a3/474). The hone
envi ronnent was obviously troubled and dysfunctional (2a3/475-
476). His nother |acked know edge and skills to be a nother
(2a3/476). She resented Troy fromthe time he was in her wonb
and said Troy was so stupid he could not die right (2a3/480).
She made adm ssions about behaviors and inappropriate
responses (2a3/476). She hit Troy with whatever object was at
hand whenever she was angry about anything (2a3/480). Ms.
Rackley did not believe a child could survive, let alone
thrive, in that home (2a3/476).

Ms. Rackley testified she received docunents including
psychol ogi cal reports, school records, and nedical records
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(2a3/474). She prepared an adm ssion intake summary (2a3/474).
The psychol ogical reports, school records, and an intake
sunmary were admtted into evidence (1s/59-61; 2a3/475).

Ms. Rackley testified the Collins Children’s Hone’'s
environment was nore restrictive then his fornmer school’s
enotional ly handi capped program (2a3/476-477). Troy did wel
in the extrenmely structured environnent (2a3/477, 491). It was
difficult in the beginning, but he mde real progress
(2a3/481). He ran away to the woods behind the school once
because of frustrations at school, and perhaps he ran away
nore than once and perhaps went to his nother’s hone, but she
could not recall him staying away from the school overnight
(2a3/ 486-488). He performed chores, shared famly activities,
and attended church (2a3/480). He was not used to huggi ng, but
learned to hug and initiated hugs (2a3/480). He participated
in a Christmas play and |oved acting (2a3/478-480). He
progressed enotionally and academcally so nuch that they
decided to place himin a regular mainstream class with normal
children in the next school year (2a3/482, 488). However, the
pl acenment in the mainstream class did not occur (2a3/482)

Ms. Rackley testified that in June 1983, his nother
decided to withdraw him from the Collins Children's Hone
(2a3/ 482-483). She could not be persuaded to |leave him at the
home for another school year (2a3/483). M. Merck insisted
Troy live with her so she could collect government assistance
(2a3/483; 1s/59). Troy left with tears in his eyes (2a3/484).

25



Ms. Rackley indicated on the intake summary, “Discharged June
"83 — Mdther insists Troy nove to Sylva so that she could
coll ect paynment for dependent care, food stanps, etc. - Big
m stake!” (1s/59).

Ms. Rackley testified that she was contacted by the State
when the trials in this case began (2a3/484). She and her
husband have since corresponded with Troy by mail, spoke wth
him on the telephone, and twice visited him face-to-face
(2a3/ 484, 489-490). Initially she belied Troy could not change
during his incarceration, but she wtnessed changes in him
(2a3/485). He matured, became nore logical, |l|earned too
control his tenper, and came to appreciate the effect of his
behavi or on others and the need for personal responsibility
for his behavior (2a3/485). Troy responds well to a structured
envi ronnent and needs a structured environment (2a3/491).

Li nda Snyder testified she and her husband |ived on a
|arge farm (2a3/493). They becane involved with the foster
care program because they w shed to share their farm wth
children (2a3/493). She was Troy’'s foster nother in 1984, when
he was 12 or 13 years old (2a3/493, 498-499). He behaved while
living at their home, got in no trouble, made friends wth
other children, did well in school, and nade good progress
(2a3/ 493, 502).

Ms. Snyder testified she nmet Troy' s nother and found
their relationship disturbing (2a3/493). His nother expected
him to express hostility to society (2a3/493). He loved his
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nmot her, wi shed to please her, and therefore acted hostile
toward society (2a3/494-495). Troy's behavior deteriorated
when he frequently visited his nmother and he once returned
from a visit with a knife given to him by his famly
(2a3/495). The school bus driver took the knife from Troy, and
there were no threats involved in the incident (2a3/495, 499).
Troy had eye surgery while living with the Snyders (2a3/494).
He was scheduled to stay with them for six nmonths, but he was
allowed to go hone after four nonths because he made so nuch
progress (2a3/495). M. Snyder feared his return to his bad
home environnent (2a3/496).

Ms. Snyder testified she had no contact with Troy until
contacted by his attorney during his first trial (2a3/496).
They reconnected and had been in contact since then (2a3/496).
She corresponded regularly with him and visited him nonthly
during a year she lived in Florida (2a3/496, 500-501). She
al so corresponds with other persons who have relationships
with Troy (2a3/501). She thought she would help him but he
has been a good and supportive friend (2a3/496-497). He has
matured, is an wuplifting person, and gives of hinself
(2a3/497-498, 501-502).

Tara Wl kinson testified she lives in Texas and is
devel opnental director at a nonprofit open adoption agency
(2a3/503). In 1998, she acconpanied a friend who visited a
prison inmate (2a3/504-505, 508, 510). She nmet with Troy for
t hree days, and has been his pen pal since then (2a3/504). She
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wites to himnonthly (2a3/506). He has matured since they net
and his intellectual capacity has expanded (2a3/506). He is
studi ous, creative, intelligent, and hunorous (2a3/506). He is
supportive of her and offers advice like a big brother
(2a3/506) .

Assi stant Public Defender Nora MClure testified she net
Troy Merck in October 1991 (2a3/514). He had a tough life
(2a3/514). Although he was youthful, immature, undereducated,
brash, and defensive, they had a good relationship (2a3/514,
516). He educated hinmself and is now a mature young man
(2a3/514, 519). He is an intelligent, articulate, and sociable
person (2a3/517, 519). He |oves his nother (2a3/519). She did
not recall M. Merck having “Mn tattooed on his arm
(2a3/519). She is fond of M. Merck and would enjoy neeting
hi m socially (2a3/516, 518).

Troy Merck testified he had five or six prior felony
convictions (2a3/536). He had been drinking alcohol since he
was a young child (2a3/530, 536-537). Drinking becane part of
his lifestyle before his arrest in this case, and “he was an
al coholic or well on his way to it” (2a3/530, 537). He was
drinking during his trip to his sister’s home in Sylva, North
Carolina before the incident (2a3/539-540). He Iloved his
not her and visited her daily while he was there (2a3/540).

M. Merck testified that when attorneys had him tested,
he | earned he had a high 1Q (2a3/530). He realized he had not
done well in life and he decided to educate hinself (2a3/531-
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532, 538). He hoped to help others avoid following his path in
life (2a3/532). Readi ng about science, history, sociology, and
human behavi or have helped him to better understand hinself
and others (2a3/531-532). This has helped him in his daily
life (2a3/530). M. Merck testified that he corresponds wth
his friends and famly (2a3/534-535). He advises his
har dheaded young adult nieces to stay out of trouble (2a3/534-
535). He discusses a wide range of topics with others, and
particularly enjoys discussing books (2a3/534). He and Ms.
W | ki nson di scuss her relationships and frustrations with work
(2a3/535) .

M. Merck testified that a friend, Mary Kay, sent him
books to read (2a3/532). After reading the books, he donated
them to juvenile education program in the jail, seeking to
hel p others (2a3/533-534). He received a letter of thanks from
the students at that program and forwarded it to M. Kay
(2a3/353; 1s/62, 63).

The defense noved to prevent the State from arguing to
the jury that M. Merck was released from prison one nonth
before the crine occurred, as it did at the previous trial,
because this is an inperm ssible non-statutory aggravating
factor (2a3/555). The State asserted it would not do so
(2a3/555) .

At the onset of closing argunent, the State asserted:

The Defendant was described to you today as a kind

man, a man with positive values. One has to wonder on

October 11, 1991, how kind Jim Newton felt when the

Def endant jabbed this into his throat and twisted it.
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Twisted it until blood squirted out of his neck, as
t he Defendant described it, like a squirt gun.

(2a3/556-557). The State noted M. Merck first renmoved his
shirt, and clainmed he did so because he cared nmore for his
shirt than M. Newton’s life (2a3/557, 570). The State argued:
“The Defense wll be talking to you about what we call
mtigation. Things about his background they believe should
warrant you affording him some nmercy that he never afforded
M. Newton.” (2a3/559). The defense objected and requested the
comment be stricken (2a3/559). The objection was overruled
(2a3/559). The State asserted, “Alcohol in this case is not
mtigation, it is just an excuse.” (2a3/562). The State was
di sm ssive of testinmny about M. Merck’s childhood, claimng
he was “the guy who spent the night drinking and watching the
fake orgasm contest and deci ded that he was going to teach M.
Newton to bleed in the parking lot.” (2a3/564). The State
assert ed:
It is interesting to hear [the defense w tnesses]

laying it on real thick of how bad the nmother is, but

he cannot even tell you here on the stand that he

didn’t love his nother.” He got “Moni tattooed on his

arm He was visiting her in Sylva, South Carolina. He

seen her every day in the house. This nonster that

they want you to blanme for everything that happened

t here.
(2a3/563). The State claimed “This is one of the worst nost
aggravated nurders” (2a3/568), and asked the jurors, “isn't
this anmong the worst ways to die?” (2a3/568) and, “How did
that feel to have a knife penetrate his skull?” (2a3/569).

The State |ater asserted it was a nere strategy of the defense
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to say that M. Merck was reading great literature and science
books (2a3/572). The State then asked the jury: “Since 1991,
how many books could Jim Newt on have read? How nmany Pent house
could he have read?” (2a3/572). The State also noted M. Merck
commtted other crinmes involving violence to persons shortly
before this crime (2a3/573).

The jury was provided wth the evidence during
del i berations (2a3/596). During deliberations, the jury had a
guesti on:

When the term “Life in prison without the penalty

of parole for 25 yrs” is used, when does the tine

start counting? Fromthis day forward or does the tine

served count toward the 25 yrs?
(2a4/601; v2/250). The trial <court noted the jury wote
“penalty” of parole, but neant “possibility” of parole
(2a4/601). The defense noted that it tendered M. Ruiz to
inform the jury about this matter (2a4/601-602). The jury was
instructed “to rely only upon the evidence and the testinony
t hat has been presented, the argunments of the |awers, and the
instructions | have now given you each a copy. Further
response to your question |I cannot nake.” (2a4/605).

The jury recommended death by a vote of 9 to 3 (2a4/606-
609; v2/251).

On March 26, 2004, the defense filed a notion for new
trial (v2/261-262). The notion asserted the trial court erred

by: excluding the proffered testinmony of Felix Ruiz about

parol e; finding sufficient evidence of the heinous, atrocious
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or cruel aggravating factor; allow ng use of five prior felony
convictions because proper procedures were not followed in
adj udi cating the juvenile as an adult; and allow ng nunerous
bailiffs to surround M. Merck during the trial, presenting
the jury with the inmage of a very dangerous person (v2/261).

On May 28, 2004, a Spencer hearing was held before Judge
Downey (v3/526-547; 2a4/613-686). The trial court noted that
mtigation evidence would be presented that was not presented
to the jury (2a4/613). The State noted it had victiminpact
evi dence (2a4/614-615). The trial court was concerned about
considering victim inpact evidence because it was not
recogni zable at the time of the offense, and it suggested the
State file the letters and the clerk seal them (2a4/615-618).
M. Merck waived objection to consideration of the letters
(2a4/618). The State filed letters from M. Newton's famly
and photographs of M. Newton and his famly, and the letters
were read by M. Newton’s father (2a4/619-628; v2/265-266;
1s/491-504).

The defense, with the agreenment of the State, filed a
transcript of testinmony of the Medical Examner’s O fice chief
t oxi col ogi st (2a4/628-630; v1/267-268; 1s/504). Toxicol ogi st
Bel | estimated the bl ood al cohol concentration of Neil Thomas
and M. Merck based on the trial testinony of M. Thomas
(v1l/ 267-268; 1s/ 504/ 752- 754, 756-759) . M. Thomas’ bl ood
al cohol concentration would have been approximately 0.15 grans
per deciliter (1s/504/753). \Y/ g Merck’s bl ood al cohol
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concentration would have been approximtely O0.21 granms per
deciliter and between 0.16 and 0.26 granms per deciliter
(1s/504/ 753-754, 757-758). Under the Florida DU |aw, a person
is considered inpaired with a blood al cohol concentration of
0.08 grans per deciliter (1s/504/754, 760-761). Approximtely
0.21 granms per deciliter would be consistent with significant
i npai rnment, and persons who consunmed al cohol regularly would
be inpaired psychologically although they m ght exhibit |ess
synptons of intoxication (1s/504/754, 761-763). Alcohol may
change personality traits and cause a lack of <control
(1s/ 504/ 755- 756) .

The defense noted everyone in the case was under the
i nfluence of alcohol (2a4/631). M. Thomas was i ntoxicated
(2a4/630). M. Merck previously testified he had considerably
nmore to drink than the nine drinks indicated in the testinony
of M. Thomas, but based on the testinony of M. Thonmas, M.
Merck’s Dbl ood alcohol concentration was estimted at 0.21
grans per deciliter (2a4/630-631). The autopsy established the
victim had a blood alcohol concentration of 0.18 grams per
deciliter (2a4/631). Alcohol was a factor in the case
(2a4/ 631) .

Dr. Maher was presented by the defense and accepted as an
expert in forensic psychology (2a4/631-632). Dr . Maher
testified he was hired by various attorneys to work with M.
Merck on possible mtigation (2a4/633). He nmet with M. Merck
periodically from 1992 through 2004, for a total of six to
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ei ght hours (2a4/633). He had discussions with M. Merck’'s
attorneys and nenbers of his famly (2a4/633). He also
digested a tremendous ampunt of material including nedical
records, police records, and information about his famly
background (2a4/633).

Dr. Maher testified M. Merck had a negl ected,
di sordered, abusive childhood (2a4/634-635, 637). He was
exposed to violence as a regular basis, as an observer and as
a victim (2a4/637). His famly believed it was amusing to give
M. Merck alcohol when he was a child and to watch his
reactions (2a4/634). He had a history of inpulsivity,
hostility toward others, and violence toward others (2a4/635).

Dr. Maher testified M. Merck was placed in public school
prograns for emotionally challenged <children, but those
prograns | acked the resources he needed (2a4/649). \Wen he was
approximately ten years old, he was sent to the Collins
Children’s Honme (2a4/633). His year at the Collins Children's
Home was the best year of his life (2a4/633). He responded
well to the consistent structured environment of stability and
reasonabl e nurturing, but he was not cured of his chil dhood
probl ens and he went on to do many bad things (2a4/636).

Dr. Maher testified M. Merck continued to drink al cohol,
and it led to a pattern of significant alcohol abuse during
his teens (2a4/634). By age 19, he had a consistent pattern of
al cohol abuse, dependency, and addiction, and he habitually
engaged in excessive abusive incautious drinking of alcohol
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(2a4/634). This behavior was normal and acceptable to himin
his distorted inmature view of the world, and was unlike other
t eenagers experinmenting with alcohol and m susing it against
soci al prohibitions (2a4/635).

Dr. Maher testified M. Mrck was 19 years old at the
time of the offense, but he was not equivalent to a normal 19
year old, he was developnentally an adolescent due to
environnental factors including his bad home life and his
al cohol abuse (2a4/639-642). His 1Q score my then have been
110, in the norml range and he wmy have had norma
intellectual capacities, but in terms of acadenm c exposure and
achi evenent he was closer to 13 or 1l4-year-olds (2a4/639, 648-
649). Also, in terns of social norns and expectations, he was
at the stage of 13 or 1l4-year-olds (2a4/639). This was a
result of his abnormal hone |ife and alcohol (2a4/640). He
then had an antisocial personality and had no regret or gquilt
about the death of M. Newton (2a4/643). He then had synmptons
of post-traumatic stress disorder caused by neglect and abuse
during his childhood and violent interactions during his
chil dhood and adol escence (2a4/646-647).

Dr. Maher testified M. Merck was under the influence of
an extrenme nmental or enotional disturbance when the crine was
commtted (2a4/636-637, 649). He was inpaired due to severe
al cohol i nt oxi cation, his 1immture personality, and his
i npul se control disorder which was a manifestation of his
chil dhood devel opnent al experiences (2a4/637, 649).
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Dr. Maher testified M. Merck’s capacity to appreciate
the crimnality of his conduct and to conform his conduct to
the requirenents of |aw was substantially inpaired at the tine
of the offense as a result of severe al cohol intoxication and
his personality traits (2a4/637-638, 649). Specifically, M.
Merck had been raised to believe fear is respect and kindness
is weakness, to be inmpulsive, and to strike first when there
was a potential conflict (2a4/637-638, 645). He believed one
either exploited another person or was exploited by the other
(2a4/641-642). M. Merck was surprised by people who did not
share this value system and believed they were weak
(2a4/ 638) .

Dr. Maher testified that alcohol played a critical part
in the offense (2a4/649-650). Although alcohol was not a
prerequisite for M. Merck to react violently, he would not
have killed M. Newton absent al cohol (2a4/650).

Dr. Maher testified M. Merck’s value system had changed
(2a4/638). He matured considerably during his incarceration
(2a4/ 638, 640, 643-644). His recent 1Q score was 128, slightly
above normal (2a4/648). His denmeanor and his wllingness to
interact inmproved since 1992 (2a4/641). He now understands
fear is not respect and kindness is not weakness, and he now
seeks respect but not fear from people (2a4/640, 645). He now
openly and honestly corresponds and communi cates with others
(2a4/641). M. Merck struggles with depression, gquilt, and
regret, and his disorders are still present, but not to the
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sane degree (2a4/642). He feels renorse and guilt about the
death of M. Newton and accepts responsibility, but denies the
incident occurred as it has been described (2a4/643-644). He
no longer neets the diagnosis of antisocial personality
(2a4/ 643) .

Dr. Slomn testified he was retained by the State in this
case in 1993 (2a4/659). He reviewed a substantial amunt of
mat eri al s i ncl udi ng police reports, school records,
depositions of ot her ment al heal t h pr of essi onal s,
psychol ogical test results, materials relating to M. Merck’s
prior crimnal history, and the autopsy report (2a4/659-660).
In March 2004, he conducted an interview and adm nistered the
MWPlI pursuant to a court order, which was his only direct
meeting with M. Merck (2a4/660-661, 669). Dr. Slonm n spent
three hours and fifteen mnutes with M. Merck (2a4/671, 673).
Dr. Slom n never tal ked to anyone who devel oped a relationship
with M. Merck since he had been on death row (2a4/671).

Dr. Slomn testified that M. Merck failed to avail
hi msel f of educational opportunities and special prograns
afforded himin school in North Carolina (2a4/667). He had eye
probl ens, but he had surgery to correct it (2a4/668). He had
peopl e who cared about him (2a4/668). Dr. Slom n opined that
M. Merck’s conduct was the result of choices he made
(2a4/ 668) .

Dr. Slom n concluded based on the MWl and the clinical
interview that M. Merck suffers from an antisocial
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personal ity di sorder characteri zed by I mpul si veness,
aggressive violent acts, a reckless disregard for the safety
of self or others, and indifference about the consequences of
his actions (2a4/661-662). Hs belief that Kkindness is
weakness and fear is respect is found in narcissists and is
part of antisocial personality disorder (2a4/668-669). Dr.
Slom n believed the sanme diagnosis applied to the time of the
of fense, the MWPI results had not changed, he had not changed,
and he had no new value system (2a4/661-664). Dr. Slomn
asserted consciousness does not devel op during incarceration
M. Merck has been isolated from others in prison, and the
best predictor of future behavior is past behavior (2a4/663,
673). Dr. Slom n conceded that persons who had contact wth
M. Merck over 13 years mght have greater input and greater
insight as to whether he changed and the tests do not provide
findings of maturation (2a4/669-673).

Dr. Slomn testified that in 1992, the Wexler indicated
M. Merck’s 1Q was 110 (2a4/664). This is above the average 1 Q
of 100, and is at the 75% | evel (2a4/664). Dr. Slom n believed
the 1992 score was inaccurate and should probably be 120
(2a4/664). M. Merck was recently tested and found to have a
128 1Q which is at the 92-93% |level (2a4/664). Dr. Slomn
believed M. Merck has not gotten smarter, he just tested
better (2a4/664-665).

Dr. Slomn testified that although M. Merck suffered
from an antisocial personality disorder at the time of the
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of fense, he was not under the influence of an extrene nental
or enotional disturbance when the crinme was comm tted, and the
di sorder did not <cause his <capacity to appreciate the
crimnality of his conduct and to conform his conduct to the
requirenments of law to be substantially inpaired (2a4/665).
Al cohol use and his personality disorder did not result in
bei ng under the influence of an extrenme nental or enotional
di sturbance when the crinme was commtted, and it did not cause
his capacity to appreciate the crimnality of his conduct and
to conform his conduct to the requirements of law to be
substantially inpaired (2a4/667-668). Dr. Slomn did not
believe he suffered from post-traumatic stress disorder at the
time of the offense, and opined that the traumatic incidents
of his childhood could not rise to the |evel of causing such
(2a4/ 665- 667) .

The defense urged the trial court to inpose a life
sentence (2a4/674-683). The defense evidence established M.
Merck was a changed man (2a4/677). The jury was prevented from
| earning that M. Merck would probably be inprisoned for life
and not released on parole, the State stressed that the
offense was commtted soon after prior convictions, the
actions of the bailiffs at trial indicated to the jury that
M. Merck was dangerous, and it was likely that the jury
reached death recomendati on because of concerns about parole

(2a4/ 674- 683) .
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On July 14, 2004, the State filed a sentencing menorandum
(v2/269-294). The State asserted two aggravating factors were
established, mtigating factors were not established or were
entitled to no weight, and the death penalty should be inposed
(v2/ 269-293) .

On the sanme date the defense sentencing nenorandum was
filed (v2/ 295-304). The def ense asserted the jury's
recommendati on of death was Ilikely influenced by inflanmed
enotions, caused by factors including actions of bailiffs
whi ch portrayed M. Merck as a dangerous person, evidence and
argunment about |ack of renmorse, and concern about M. Merck’'s
eligibility for parole (v2/296-298). If the trial court should
find as an aggravating factor that M. Merck was previously
convicted of felonies involving the use or threat of violence
to a person, it should give the factor little weight because
the prior convictions may be susceptible to collateral attack
(v2/298). The trial court should not find as an aggravating
factor that the crine was heinous, atrocious, or cruel because
it was uncontroverted the crime occurred on a spur of the
nmoment, lasted a brief tinme, and resulted in rapid onset of
unconsci ousness and death of the victim (v2/298-299). Dr.
Palma testified a person would survive “a mnute or so” with a
severed jugular and a person would |ose consciousness in a
m nute, or two, or three (v2/299). The evidence of tw sting
the knife relies on the credibility of Neil Thomas who
provided M. Merck with alcohol, drove him away, and hid him
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t hen received continuing assistance fromthe State — Dr. Pal ma
indicated the wound was the result of body novenents or a
result of twisting the knife (v2/299). The hei nous, atrocious
or cruel factor should be based on perceptions of the victim
not on enjoynent by the defendant (v2/299-300).

The defense asserted the following mtigating factors
were established: M. Merck was 19 years old at the tine of
the offense; his capacity to appreciate the crimnality of his
conduct or to conform his conduct to the requirenments of |aw
was substantially inpaired; the crime was commtted while he
was under the influence of extreme nental or enotional
di st ur bance; \V/ g Merck’s abusive famly background; hi s
al coholism al cohol abuse, and intoxication; and his capacity
to form and maintain positive relationships and his capacity
for growth (v2/300-303). However, M. Merck’s maturation and
rehabilitation of hinself led the jury to believe he would be
rel eased on parole in twelve years, and the obvious concern of
numerous bailiffs to every nove of M. Merck sent the jury a
message that he was dangerous (v2/303). He should be sentenced
to life wthout the possibility of parole for 25 years
(v2/ 304).

On August 6, 2004, a sentencing proceeding was held
bef ore Judge Downey (v3/548-569). The trial court found two
aggravating factors: M. Merck was previously convicted of
another capital felony or of a felony involving the use or
threat of violence to a person (great weight); and the capital
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felony was especially heinous, atrocious or cruel (great
wei ght) (v2/310-312, 314; v3/552-555, 562-563). As to the
especi ally heinous, atrocious or cruel factor, the trial court
expl ai ned:

Thi s aggravating factor was addressed in Merck |
by the Supreme Court and found to be applicable in

this case. The facts surrounding the killing were
presented to the penalty phase jury and were the
same as were outlined in Merck | and Il. The defense

argument that the crime was committed on the spur of
the nmonment and did not take very long to commt is
not well taken. The testinony of the nmedica
exam ner was clear and convincing that the victim
woul d have been alive for five mnutes or |onger
fromthe time of the first stab wound to his back
And the testinony of the other eyew t nesses,
including the conpanion of the defendant Neal
Thomas, was that the knife slice to the victinms
neck was one of the l|ater slashes made by the
def endant .

Even considering the diversion of the testinony
of some of the state's witnesses as to how long a
time period passed from the start of the attack
until the police and nedical personnel arrived on
the scene, it is uncontroverted and acknow edged by
the defense that it was at |least five mnutes. The
Suprenme Court in Merck | acknow edged that this was
a sufficient period of time for the victim of the
stabbing to be alive to bring this factor into play.
This fact coupled with the defendant’s statenents
before, during and after the stabbing convinced this
Court that this factor exists.

This Court does not agree with the defense
contention that this factor is totally shown by the
testimony of Neal Thomas. The various eyew tnesses
all stated that the victim was grasping for air to
breathe and groaning and he was conscious for at
| east a short while, long enough in this Court's
opi nion that he, the victim knew what was happeni ng
to him that he had been stabbed and he was in pain
and was dyi ng.

This testimony is confirmed by the nedical
exam ner. There were 13 separate stab wounds to the
body of the victim and there was evidence that sone
twisting had taken place during the incident.
Whet her this was done by the defendant tw sting the
knife as he had said he did after the killing to
wi tness Thomas, or the victim noving while being
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stabbed is of no mtter. Seven of the wounds were as
deep as they were |ong. Thonmas said that the
def endant stated after the killing that he recalled
pulling the victims head back so he would be sure
to slice his neck open, which he did according to
t he medi cal exam ner.

It is unrebutted that the victim was conscious
t hroughout the attack and knew of his inpending
death. This killing was consciousless and pitiless
and was outrageously wi cked. And it was designed to
inflict a high degree of pain on the victimto the
admtted enjoynent of the defendant and was
certainly wunnecessarily torturous to the wvictim
This aggravating factor has been proved beyond a
reasonabl e doubt and will be given GREAT wei ght.

(v2/311; v3/553-555).

The trial court considered three statutory mtigating
factors: M. Merck was 19 years old at the time of the offense
(some weight); his capacity to appreciate the crimnality of
his conduct or to conform his conduct to the requirenments of
| aw was substantially inpaired (not established, no weight);
and the capital felony was conmtted while he was under the
influence of extreme nental or enotional disturbance (not
establi shed, no weight) (v2/312-313; v3/556-560).

As to the mtigating factor that M. Merck’'s capacity of
to appreciate the crimnality of his conduct or to conformhis
conduct to the requirenents of |aw was substantially inpaired,
the trial court found:

There was some testinony that the defendant was

inpaired by alcohol at the time of the killing.

Testimony from Neal Thonas was that both he and the

defendant had five or six beers and nore than

several shots and this in conjunction wth the

def endant's enoti onal di sturbance and immaturity

resulted in his inability to understand the

crimnality of his actions. No question that the

def endant was introduced to the use of alcohol at a

very young age. He testified he started drinking at
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age 11. This early start however m ght have only
served in building up a tolerance to the effects of
al cohol that other 19-year-olds m ght not have.

Very telling in this Court's opinion is the fact
that immediately before the stabbing the defendant
wal ked to his car and asked conpani on Thomas for the
car keys. Thomas stated and the other wtnesses
confirmed that Thomas threw the keys to the
defendant at 2:30 in the norning in a dimy Ilit
parking lot for a distance of at |east 15 feet and
t he def endant caught the keys in the air. He did not
drop them He did not stunble on his way to the car.

He unl ocked the car and took off his shirt.

He then returned to the area of the victimwth
a knife in his hand, concealing it behind his back.
It was also at this tinme that the defendant had the
ability to tell witness Thomas not to use his real
name after Thomas said nice catch Troy.

In addition to this there was testinmony from Dr.
Maher that the defendant had an inpulsive attitude
whi ch coupled with his al cohol abuse could cause a
first-strike attitude which inpaired his ability to
conform his actions. This Court is not convinced
that this inpairment existed at the time of the
i nci dent.

The defendant provoked the fight with the victim
even after the victim told him he did not want a
confrontation. The defendant could have wal ked away.

Unfortunately he did not. His actions on that night
in question belie this factor. This factor was not
establi shed by the evidence and this Court will give
it NO wei ght.

(v2/312-313; v3/557-558).

As to the mtigating factor that M. Merck was under

i nfluence of extreme nental or enotional disturbance,

trial

court found:

The defense relies upon the testinmony of Dr. Mher
to establish this factor and Dr. Mayer relies on his
feeling that the defendant’s use of alcohol on the
ni ght in question coupled with his lack of inpulse
control to establish this factor. Dr. Maher also
relies upon the defendant's dysfunctional famly
life, the fact that the defendant was born while his
| egal father was overseas in Vietnam and was not his
bi ol ogi cal father, a fact which caused his parents
to divorce and which caused the defendant's nother
to be bitter and very nean to the defendant when he
44
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was young. Dr. Maher could not explain however after
all this abuse the defendant remmined close to his
not her, wote her from prison and even took w tness
Thomas to visit her in North Carolina imrediately
before this incident.

Dr. Slomn testified that the defendant suffered
from an antisocial disorder. A disorder which the
Suprene Court has repeatedly said is not a statutory
mtigator. Dr. Slomn testified that an antisocial
person nmay be inpulsive, irritable and aggressive.
He may have a lack of renorse and be indifferent to
t he consequences of his actions and may be an abuser
of drugs and/or al cohol.

Dr. Slom n diagnosed the defendant as anti soci al
in 1992 and again this year. His 1.Q of 110 as of
1992 was certainly wthin the normal range. He
further stated that inpulsivity is nerely a part of
antisocial disorder. There was no testinony that
this defendant was under the influence of extrene
mental or enotional disturbance. Thus this factor
has not been established and this Court will give it
NO wei ght .

(v2/313; v3/559-560).

The trial court found three nonstatutory mtigating
factors: M. Merck’'s famly background (little weight); his
al coholism al cohol abuse and intoxication (little weight; and
his capacity to form and nmaintain positive relationships and
his capacity for growh (some weight) (v2/313-314; v3/560-
562). M. Merck was sentenced to death (v2/305, 306-309, 315;
v3/563). As to the nonstatutory mtigating factor of M.
Merck’s fam |y background, the trial court found:

There was anple testinony that this defendant
was abused by his mother for the reasons stated
above. He was singled out for abuse by her. He was
placed in a children's home where he apparently
thrived but was renoved by his nmother. He was pl aced
in enotionally handi capped classes in school and did
well until again he was renmoved by his nother. At
age 13 the defendant was placed in foster care on a
farm but again was not allowed by his nother to stay
| ong enough to adequately grow and prosper from the
experience. Interestingly the defendant ran away
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from his foster hone twice to be with his npother.
However it should be noted that despite all this

the defendant said he |oved his nmopther, wote her
fromprison, visited her upon his release along with
Neal Thomas. This factor has been established to

this Court's satisfaction and wll be given SOVE
wei ght .

(v2/313-314; v3/560).
As to the nonstatutory mtigating factor of M. Merck’s

al coholism al cohol abuse and intoxication, the trial court

f ound:

There was testinony from toxicologist Ron Bell read
into evidence at the Spencer Hearing, that the
defendant's bl ood al cohol | evel was somewhere
between .16 and .26 at the tinme of the killing. This
estimate is based on the testinony of Neal Thonas
who bought the drinks for the defendant. While it
cannot be denied that the defendant was under the
influence of alcohol, the testinmony of wtness
Thomas was that the defendant did not display any of
the classic alcohol signs such as slurred speech,
poor bal ance, difficulty walking, tal king or
standing and was lucid in his conversation. O her
wi t nesses who had a chance to observe the defendant
confirmed Thomas’ assessnment of the defendant's
behavior. Also the key catching incident referred to
above and the defendant's deliberate actions and
words somewhat mitigate this factor.

VWile it is taken as true that the defendant
started drinking at a very young age, there was no
testinmony that he was an alcoholic or suffered from
al coholism 1In fact the testinmony of w tness Thomas
was that he and the defendant had not been drinking

on the day of the killing before they arrived at the
City Lights bar at 10:30 at night. Due to the
def endant's al cohol consunption on the night in
guestion, it cannot be denied he was under the

i nfluence of alcohol on the night in question and
thus this factor has been established. But the facts
belie the seriousness of the problem and thus this
factor is given LITTLE wei ght.

(v3/561-562) .
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As to the nonstatutory mtigating factor of M. Merck’s
capacity to formand maintain positive rel ationships and
capacity for growh, the trial court found:

There was testinmony at the penalty phase and at the

Spencer hearing that this defendant has changed

enormously since his arrest in this case. He is a

different person, a better person. He reads and

wites letters to famly and friends. He has

mai nt ai ned contact with his remaining famly through

letters and visits. He has made new friends while

in prison. Dr. Myer stated that his 1.Q had

increased to 124, putting himin the 92nd percentile

of the population since he was first tested in 1992.

This defendant has apparently adjusted well to

prison |ife and made the best of that situation.

Certainly this factor has been established and wll

be gi ven SOVE wei ght.

(v2/314; v3/561).

The trial court found the aggravating factors outwei ghed
the mtigating factors (v2/314-315; v3/562-563). The trial
court sentenced M. Merck to death (v2/305, 306-309, 315;
v3/563).

The defense noted it had filed a nmotion for new trial
and M. Mrck would waive his presence for a hearing on the
motion (v3/564). The State filed Pinellas County Sheriff’'s
Office reports and orders from 1991-1993 and 1996-1997 as
relevant to the nmotion for new trial (v3/586; 2sl1-3/58-483).

On August 25, 2004, a hearing was held before Judge
Downey on the defense new trial motion (v3/570-600). Defense
counsel asserted a new trial was required because of the
excl usion of testinmony of Felix Ruiz about parole (v3/576-584,

596-597). A new trial was especially necessary in light of the
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jury, within five mnutes of the onset of deliberation, asking
when eligibility for parole began (v3/576-577, 596-597). The
jury may have believed M. Merck may be rel eased on parole in
twelve years if he was not executed, especially where there
was evidence that M. Merck was now a changed and mature
person (v3/578-581). Additionally, M. Merck was surrounded by
numerous bailiffs throughout the trial who responded to every
move of M. Merck and each tinme he approached the bench, he
was surrounded by three bailiffs, which communicated to the
jury that M. Merck was dangerous (v3/581-582). Although M.
Merck m sbehaved in 1992 and 1997, he presented no problens to
bailiffs or jailers through the current proceedings (v3/582-
583). Due process requires the jury be properly infornmed about
parole ineligibility when the defendant’s future dangerousness
beconmes an issue (v3/577-584).

The State asserted t he prof f er ed testi nony was
specul ative and the jury was properly informed M. Merck is
parole eligible (v3/584-586). M. Merck’' s history of outbursts
in court, his history of violence in jail, and the crinme he
was convicted of justified the security nmeasures at trial
(v3/ 595-596) .

The State presented Bailiff Christine N chowich (v3/587-
595). She testified M. Merck had been aggressive at the jai
t hrough 1997 and he was considered a “red dot” at the jail
whi ch nmeant he was cuffed and shackled at all times (v3/588-
589, 590, 593). A “red dot’ can result from one’ s charges or
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one’s behavior in jail, and a death row i nmate was al ways “red
dot” (v3/589). A fourth bailiff instead of the wusual three
were used in the courtroom because M. Merck was not cuffed
and shackl ed in court (v3/588-591, 594-595). Bailiff
Ni chowi ch, the fourth bailiff, was arnmed with a 9mm handgun
and a taser during the trial, but they were covered by her
bl azer (v3/592-593). The bailiffs watched all novenents of M.
Merck because they were informed that at his prior trial he
jumped up and becane belligerent toward the judge and the
victims famly (v3/590-591). However, M. Mrck nmde no
di sturbance and the bailiffs did not threaten or restrain him
(v3/591-592, 594-595).
The notion for new trial was denied (v3/599).

A tinmely notice of appeal was filed on Septenber 23, 2004
v2/317).
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SUMVARY OF THE ARGUMENT

The trial court inproperly excluded evidence concerning
the parole process and Appellant’s presunptive parole rel ease
date. The potential sentences were death or life in prison
with the possibility of parole in 25 years. This resentencing
occurred in 2004, while the offense occurred in 1991. The jury
was concerned about Appellant being soon released on parole
because of the many years he already served in jail and in
prison, but they were denied evidence that would have
clarified their question about the parole process. The
sentencer should not be precluded from considering any aspect
of a defendant’s <character or record and any of the
circunstances of the offense that is a basis for a sentence
| ess than death. Appellant’s death sentence must be vacated
and the cause reversed for a new jury penalty phase heari ng.

The trial court i mproperly excluded evidence that
Appel l ant did not cause the death of the victim or that his
participation in the crinme was mnor. The defense nust be
allowed to present evidence concerning the nature and
circunstances of the offense. The sentencer should not be
precluded from considering any aspect of a defendant’s
character or record and any of the circunstances of the
offense that is a basis for a mtigating factors. Appellant’s
death sentence nust be vacated and the cause reversed for a
new jury penalty phase hearing.

The State relied upon inproper and inflammatory argunment
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in closing. The State urged the jury to show Appellant the
sane nmercy shown to the victim The State made Golden Rule
arguments. The State offered dogmatic statenments as to what
the evidence proved. The State asserted as fact matters on
which there was no testinony. The State urged the jury to
consi der factors out si de t he pr oper scope of t he
deli berations. The State attacked the personal integrity and
credibility of defense counsel. Prosecutori al m sconduct
taints the wvalidity of +the jury's death recomendation.
Appellant’s death sentence nust be vacated and the cause
reversed for a new jury penalty phase hearing.

The trial court’s consideration of mtigating factors was
flawed. The trial court failed to find mtigating factors and
under wei ghed mitigating factors based on evidence that was not
in the record. The trial court failed to find any evidence of
al coholism and al cohol abuse despite uncontroverted evidence
of such. Appellant’s death sentence nust be vacated and the
cause reversed for resentencing by the trial judge.

The death sentence is not proportionate. Substanti al
m tigation outweighs the two aggravating factors. Appellant’s
death sentence nmust be vacated and a |life sentence inposed.

Florida s capital sentencing schene is unconstitutional
Appel l ant’ s death sentence nmust be vacated and a |ife sentence

i nposed.
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ARGUMENT
| SSUE |
THE TRI AL COURT | MPROPERLY EXCLUDED
EVI DENCE RELATI NG TO APPELLANT" S
PRESUMPTI VE PAROLE DATE THAT WAS RELEVANT
TO THE JURY’ S DETERM NATI ON OF SENTENCE
The Eighth and Fourteenth Anmendnents require that the
sentencer not be precluded from considering any aspect of a
def endant’ s character or record and any of the circunstances
of the offense that is proffered as a basis for a sentence
| ess than death. Lockett v. Ohio, 438 U S. 586, 604 (1978).
“The defendant’s character, prior crimnal history, nental
capacity, background, and age are just a few of the many
factors, in addition to future dangerousness, that a jury may
consider in fixing appropriate punishnment.” Simons v. South
Carolina, 512 U S. 154, 161 (1994).
“Jurors are naturally interested in how |long a convicted
murderer wll actually be inmprisoned in mking a choice

between |ife and death, and, logically, the jury would want to

know any information that would inpact on the |life sentence

alternative ...” Booker v. State, 773 So. 2d 1079, 1097 (Fl a.
2000) (Anstead, J., concurring in part and dissenting in
part.). “The Due Process Clause does not allow the execution

of a person ‘on the basis of information which he had no
opportunity to deny or explain.’” Gardner v. Florida, 430 U S.
349, 362 97 S.Ct. 1197, 1207, 51 L.Ed.2d 393 (1977).” Simons
v. South Carolina, 512 U S. 154, 161 (1994).

52



M. Merck faced a capital sentencing in 2004 for a nurder
that occurred in 1991. Because the incident occurred in 1991,
the only sentencing options were death or Ilife inprisonment
wi t hout the possibility of parole for twenty-five years. See 8§
775.082(1), Fla. Stat (1991) (“A person who has been convicted
of a capital felony shall be punished by life inprisonnment and
shall be required to serve no less than 25 years before
becomng eligible for parole unless the proceeding held to
determ ne sentence according to the procedure set forth in 8§
775.082(1), Fla. Stat (1991) results in findings by the court
t hat such person shall be punished by death, and in the latter
event such person shall be punished by death.”). See al so Hess
v. State, 794 So. 2d 1249, 1269 nl8 (Fla. 2001) (“Because Hess
commtted this crime in 1993, he nust be sentenced in
accordance with the statutes in effect at that time. Under the
1993 statutes, capital felonies were punished either by a
sentence of death or by life inprisonnment wthout possibility
of parole for twenty-five years. See 8§ 775.082(1), Fla. Stat
(1993).").

The delay in sentencing is not attributable to M. Merck,
but was caused by errors at prior sentencing proceedings.
Merck v. State, 664 So. 2d 939 (Fla. 1995); Merck v. State,
763 So. 2d 295 (Fla. 2000). However, this delay caused
prejudice to M. Merck. His statutory eligibility for parole

in less than twenty-five years worked against him It is
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obvi ous that the jury would be concerned about a man convicted
of preneditated nurder being soon released on parole because
of the many years he already served in jail and in prison. See
Hi tchcock v. St at e, 673 So. 2d 859, 863 (Fla. 1996)
(“Hitchcock claims that he was prejudiced by the State's
argument that if given a life sentence, he would be eligible
for parole after twenty-five years. W agree, based on the
peculiar facts in this case, that the State's argunent was
i nproper. Because the resentencing occurred so close to the
expiration of the twenty-five-year sentence, the State's
argument unfairly prejudiced H tchcock. Upon remand, the State
is directed not to make a simlar argunent.”).

The defense sought to present testinmony of Felix Ruiz,
the Regional Admnistrator in the Tanpa Bay Area for the
Florida Parole Conmm ssion, about M. Merck’'s presunptive
parol e date (2a3/432-434). The defense noted the alternative
to the death penalty was life inprisonnent wthout the
possibility of parole for 25 years, and M. Merck had already
been inprisoned for 12 years (2a3/434). The trial court ruled
this was not adm ssible (2a3/433, 441). The defense proffered
the testinony of M. Ruiz (2a3/435-441).

Felix Ruiz testified M. Merck would not be automatically
rel eased on parol e upon beconi ng parole eligible (2a3/437). As
part of his job, M. Ruiz renders advisory opinions on the

possibility of parole in cases where capital life sentences
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were inposed for crimes which occurred prior to 1994
(2a2/436). See § 947.16 (1), Florida Statutes (2005) ("Every
person who has been convicted of a felony or who has been
convicted of one or nore msdenmeanors and whose sentence or
cunmul ative sentences total 12 nonths or nore, who is confined
in execution of the judgnent of the court, and whose record
during confinenment or while under supervision is good, shall,
unl ess otherwi se provided by law, be eligible for interview
for parole consideration of her or his cunulative sentence
structure ...”); Fla. Adm n. Code 23-21.006(1) (“lInmates shall
be eligible for parole consideration on all sentences which
were not inposed pursuant to Sentencing CGuidelines.”)

M. Ruiz testified a potential parolee’s first parole
hearing is held within 18 nonths of conpletion of a m ninmm
mandatory term and the Parole Commi ssion has a responsibility
to review each case of parole eligibility every five years
(2a3/437-438). See § 947.16 (2)(g)3, Fla. Stat. (2005) (“3. An
inmate serving a mandatory term of 15 years or nore shall have
an initial interview no sooner than 18 nonths prior to the
expiration of t he mandat ory m nimum portion of t he
sentence.”); 23-21.006(5)c (“I'nmates serving a ninimm
mandatory term of 15 years or nore shall be scheduled for an
initial interview within 18 nonths of the expiration of the
mandat ory portion of the term?”).

M. Ruiz testified that the Florida Adm nistrative Code
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contains a scoring matrix for determ ning a presunptive parole
date (2a3/436). See Fla. Adm n. Code 23-21.009 (“Matrix Time
Ranges”). M. Ruiz calculated M. Merck’'s salient factor to be
8 (2a3/437). “Salient Factors are the indices of the
of fender's present and prior crimnal behavior and related
factors found by experience to be predictive in regard to
parol e outcone.” Fla. Adm n. Code 23-21.002(44). Florida
Adm ni strative Code 23-21.007 provides the basis for salient
factor scoring calculations. Inmates who neet the criteria of
the Recidivist Crimnal Factor automatically fall within the
Recidivist Crimnal Factor tine ranges on the matrix; others
have their salient score determned by factors in the rule
including points for prior convictions, prior incarcerations,
time inposed for all prior incarcerations, age at offense
which led to first incarceration, prior probation revocations,
and prior escape convictions. M. Ruiz apparently did not find
or did not consider whether M. Merck nmet the criteria of the
Recidivist Crimnal Factor, four or nore prior adult felony
convictions from four or nore separate crim nal episodes, at
|east two of which resulted in incarceration.” Fla. Admn.
Code 23-21.002(39).

M. Ruiz testified that the |owest possible presunptive
parole date for M. Merck would be 300 nonths from his date of
conviction plus time for aggravating factors such as the use

of a deadly weapon, but the Comm ssioners i nstruct
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adm nistrators to use the high end of the matrix (2a3/438-
439). He calculated M. Merck’s presunptive parole date at
9,998 nonths, or 833 years, from his date of conviction, mnus
time served in county jail (2a3/436-437, 440-441). The WMatrix
Ti me Ranges indicate a Presunptive Parole Rel ease Date of 300-
9888 months for a capital offense if the salient factor is 8-
11, and a Presunptive Parole Release Date of 400-9888 nonths
for a capital offense if the person neets the criteria of the
Recidivist Crimnal Factor. Fla. Adm n. Code 23-21.002(39).

M. Ruiz testified that the Comm ssioners have ultimte
say on whether to grant parole (2a3/437-438). M. Ruiz
testified that the parole date my be mtigated by
participating in treatnment progranms (2a3/437). See Fla. Adm n.
Code 23-21.010(5)(b)1h (the Presunptive Parole Release Date
may be rendered outside the matrix tinme range based on
mtigating factors including that “The inmate has mde a
record of clearly exceptional program achievenent”). The
Presunptive Parole Release Date nmay al so be rendered outside
the matrix tinme range based on aggravating factors including:
“The offense involved the use of a firearm or dangerous
weapon;” “The offense resulted in great bodily injury or
pecuniary loss;” and “The offense involved exceptionally
brutal or heinous behavior indicative of wanton cruelty.” Fla.
Adm n. Code 23-21.010(5)(a)la,b,&d. M. Ruiz knew of no
persons convicted of first-degree nurder and sentenced to life
wi thout the possibility of parole for 25 years who had been
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granted parole (2a3/440).

Al t hough the State somewhat limted its presentation of
evidence of M. Merck’'s future dangerous, the issue was
effectively presented to the jury. The trial court repeatedly
informed the jury that it was to recomend puni shnment, “either
death or life inprisonment w thout the possibility of parole
for a period of 25 years.” (2al/19; 2a2/254; 2a3/587-589, 593-
595). The State’s evidence about the offense portrayed M.
Merck as a dangerous person (2a2/265-432). An inmpression of
M. Merck’s dangerousness was also communicated by nunerous
bailiffs who surrounded M. Merck at trial and apparently
reacted to his every nobve, a security neasure the State
bel i eved was necessary because of outbursts at earlier trials
in the 1990s and because of M. Merck’s behavior in jail in
the 1990s (2al/22,69; 2a4/681-682; v2/296-298; v3/581-582,
587-596). The State introduced docunents showing M. Merck had
five Florida convictions in 1989: in Marion County case no.
89786 he was adjudicated guilty of robbery with a deadly
weapon and sentenced to four years inprisonnent followed by
one year probation; in Lake County case no. 89-383 he was
adjudicated gquilty of robbery with a deadly weapon and
sentenced to six years inprisonnent; in Lake County case no.
89-894 he was adjudicated guilty of robbery with a deadly
weapon and sentenced to six years inprisonnment; in Lake County
case no. 89-895 he was adjudicated guilty of robbery with a
deadly weapon and sentenced to concurrent ternms of six years
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i nprisonment; and Pasco County case no. 89-1617 he was
adj udi cated guilty of robbery and sentenced to five years
i nprisonment to run concurrent wth any active sentences
(1s/6-7, 44-48; 2a3/427-432). The jury was provided with the
evi dence during deliberations (2a3/596).

During cross-examnation of Linda Snyder, the State
establi shed that her opinion about M. Merck becom ng mature
and a better person was based on tel ephone conversations and
correspondence while he was inmprisoned, not while he was out
in the community (2a3/490). During cross-exam nation of Tara
W | ki nson, the State established that her opinion about
mat uration and intellectual gromth of M. Merck was based on a
meeting and correspondence from him while he was inprisoned,
not while he was out in the community (2a3/500-501). During
cross-exam nation of Assistant Public Defender Nora MClure,
the State established that her opinion about maturity of M.
Merck was based on interactions while he was incarcerated, not
while he was out in the community or while he was drinking
(2a3/516-501). During cross-examnation of M. Merck, the
State established that his change of lifestyle occurred while
he was in solitary confinement for the prior two years
(2a3/538, 501).

During closing argunent, the State portrayed M. Merck as
a dangerous, conscienceless, and pitiless person who brutally
attacked the victim wthout provocation and who was
unnecessarily tortuous to the victim (2a3/556-562, 566-570).
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The State asserted that w tnesses who testified M. Merck was
a changed man were not credible or net with M. Merck while he
was incarcerated, “in the very alcohol free safe environnment”
(2a3/572-573). The State also noted M. Merck commtted other
crimes involving violence to persons shortly before this crine
(2a3/573) .

During deliberations, the jury asked whether t he
possibility of parole in 25 years started from the time of
this trial or whether tine served counted toward the
possibility of parole in 25 years' (2a4/601; v2/250). The jury

was instructed to rely only wupon the evidence and the
testimony that has been presented, the argunents of the
| awyers, and the instructions | have now given you each a
copy. Further response to your question | cannot nake.”
(2a4/605). «That the jury was concerned about the defendant’s
early release if a life sentence was inposed was nade
abundantly evident on the record when the jury came back into
court with a specific question about this imediately after
retiring to deliberate.” Booker v. State, 773 So. 2d 1079,
1097 (Fla. 2000) (Anstead, J., concurring 1in part and
di ssenting in part). See Geen v. State, 907 So. 2d 489, 505

(Fla. 2005). (Anstead, J., concurring in part and dissenting

! The record does not otherwise indicate how long the jury
del i berated before posing this question, but neither the trial
judge nor the Assistant State Attorneys took issue wth
def ense counsel’s assertion at the hearing on the notion for a
new trial that this occurred within five mnutes of the onset
of deliberations (v3/576).
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in part: “It is apparent on the face of the jury's question
that the jurors were seriously considering a recommendati on of
life, but wanted to know in advance how such recomendati ons
would work in this case, since the defendant had been
incarcerated since 1987 for these two nurders. The questions
are logical for jurors considering a recomendation, with the
obvi ous inplication being that the defendant's eligibility for
parole in less than twenty-five years would work against
him”). The jury subsequently reached a verdict, recommendi ng
death by a vote of 9 to 3 (2a4/606-609; v2/251).
In assessing future dangerousness, the actual
duration of the defendant’s ©prison sentence is
i ndi sputably relevant. Holding all other factors
constant, it is entirely reasonable for a sentencing

jury to view a defendant who is eligible for parole as
a greater threat to society than a defendant who is

not. Indeed, there may be no greater assurance of a
def endant's future nondangerousness to the public than
the fact that he never will be released on parole.

Sinmmons v. South Carolina, 512 U S. 154, 163-164 (1994).
In Jackson v. State, 530 So. 2d 269, 272 (Fla. 1988),
this Court rejected an issue claimng the trial court erred by

“failing to allow evidence that the parole commi ssion does not

consider for parole inmates serving |life sentences without
eligibility for parole as a mtigating circunmstance.” This
Court hel d:

In his final point, appellant maintains he was
prohibited from presenting the philosophy of the
present parole conmssion to not grant parole to
def endants convicted of capi t al of fenses as a
mtigating circumstance. We find that claim wthout
merit. That fact does not concern the appellant’s
character and, in any event, it is probable that none
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of the present parole conm ssion would be serving at

the time Jackson could be eligible for parole in

twenty-five years had a life sentence been inposed.
Jackson, 530 So. 2d at 274. However, the evidence proffered in
this case was nore than the philosophy of the present parole
comm ssion, there was evidence that M. Merck would not
automatically be granted parole, evidence of parole procedure,
evidence of the calculation of a presunptive parole release
date, and evidence that M. Ruiz knew of no persons convicted
of first-degree nurder and sentenced to life wthout the
possibility of parole for 25 years who had been granted parole
(2a3/435-441). In Jackson, the offense occurred in 1985 and
the issue was raised in the trial court well before the
opi nion was issued in 1988, while in this case, M. Merck has
been incarcerated since shortly after the offense occurred in
1991, and the issue was raised at trial in 2004, therefore
there is a much greater probability the present parole
conm ssion would be serving when M. Merck could be eligible
for parole consideration. In this case, and unlike Jackson,
the record indicates the defense was concerned about evidence
of future dangerousness and the jury was concerned about M.
Merck’s release on parole in a relatively short tinme. The
decision in Jackson predates United States Suprene Court cases
holding that the actual duration of a defendant’s prison
sentence is indisputably relevant In assessing future

dangerousness. See Simmons v. South Carolina, 512 U.S. 154
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(1994); Shafer v. South Carolina, 532 US. 36, 39 (2001) (when
a capital defendant's future dangerousness is at issue, due
process entitles the defendant to inform the jury of his
parole ineligibility); Kelly v. South Carolina, 534 U S. 246,
252- 257 (2002) (where the State inferred to the jury that
Kelly would be dangerous in the future, he was entitled to a
requested jury instruction concerning parole ineligibility).

“[T]he Constitution |limts a State’s ability to narrow a
sentencer’s discretion to consider relevant evidence that
m ght cause it to decline to inpose the death sentence.”
McCl eskey v. Kenp, 481 U S. 279, 304 (1987). Under the Eighth
Amendnent , M. Mer ck’ s presunptive parol e dat e IS
““mtigating’ in the sense that [it] mght serve ‘as a basis
for a sentence |ess than death,’ " Skipper v. South Carolina,
476 U.S. 1, 4-5 (1986), quoting Lockett v. Chio, 438 U. S. 586,
604 (1978). “[T]he failure to provide this sentencing
information to the jury in this case resulted in the jury
being m sled about the defendant's term of inprisonnent and
eligibility for parole, and forced to make its life and death
decision on a false prem se.” Booker v. State, 773 So. 2d
1079, 1097 (Fla. 2000) (Anstead, J., concurring in part and
di ssenting in part.).

W t hhol di ng these facts about parole eligibility fromthe
jury inmpermssibly dimnished the reliability of the jury’s

determ nation that death was the appropriate punishment. The
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jury’s grievous msperception that M. Merck could soon be
rel eased on parole if he were not executed had the effect of
creating a false choice between sentencing him to death and
sentencing himto a short period of incarceration. M. Merck’'s
due process right to rebut the evidence and argunment that he
posed a future danger to society was violated by the trial
court’s refusal to permit him to show that I|ife sentence
adequately could protect the public from any future acts of
violence by him M. Merck’'s death sentence nust be vacated

and the cause reversed for a new jury penalty phase heari ng.
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| SSUE 1|

THE  TRI AL COURT | MPROPERLY EXCLUDED

EVI DENCE THAT WAS RELEVANT TO THE NATURE

AND CI RCUMSTANCE OF THE OFFENSE, HAD

BEARING ON THE FINDI NG OF AN AGGRAVATI NG

FACTOR, AND COULD HAVE BEEN THE BASIS OF

ADDI TI ONAL M TI GATI NG FACTORS.

A defendant has the right in the penalty phase of
a capital trial to present any evidence that is

relevant to, amobng other things, the nature and
circunstances of the offense. E.g., Skipper v. South

Carolina, 476 U.S. 1, 106 S.C. 1669, 90 L.Ed.2d 1
(1986); Eddings v. lahoma, 455 U.S. 104, 102 S. C

869, 71 L.Ed.2d 1 (1982); Lockett v. Ohio, 438 U.S

586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978) (plurality

opi ni on).
Downs v. State, 572 So. 2d 895, 899 (Fla. 1990). “All evidence
of mtigating circunstances nay be considered by the judge or
jury. . . .” Alford v. State, 307 So. 2d 433, 44 (Fla. 1975)
(quoting Dixon). “In discharging his duty of inposing a proper
sentence, the sentencing judge is authorized, if not required,
to consi der al | of t he mtigating and aggravati ng
circunstances involved in the crime.” Statutory mtigating
circunstances include “The defendant was an acconplice in the
capital felony commtted by another person and his or her
participation was relatively mnor” and “The defendant acted
under extrenme duress or under the substantial dom nation of
anot her person.” 8§921.141(6)(d)&(e), Fla. Stat. (1991).

“A jury in a resentencing proceeding nust render an
advi sory sentence w thout the benefit of hearing all of the
evi dence presented in the guilt phase.” Bonifay v. State, 680

So. 2d 413, 419 (Fla. 1996).
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“[1]t is within the sound discretion of the trial

court during resentencing proceedings to allow the

jury to hear or see probative evidence which will aid

it in understanding the facts of the case in order

that it may render an appropriate advisory sentence.

We cannot expect jurors inpaneled for capi t al

sentencing proceedings to make w se and reasonable

deci sions in a vacuum
Teffeteller v. State, 495 So. 2d 744, 745 (1986). The jury in
a capital resentencing cannot be expected to nake an informed
penalty recomendation wthout a full explanation of the
factual circunstances surroundi ng the hom ci de.

On March 1, 2004, a notion hearing was held before Judge
Brandt Downey (la/616-676). The defense sought to present
evidence to the jury that M. Merck did not cause the death of
M. Newton or that his participation was mnor (1la/618). Neil
Thomas supplied al cohol to M. Merck (la/619-620). M. Thomas
provoked the confrontation (la/619). Eyew tness Katherine
Sul livan’s description of the clothing worn by the person who
did the stabbing was consistent with the clothing worn by Neil
Thomas during the incident (la/619). A Sheriff’'s Ofice
fingerprint exam ner also testified about fingerprints
consistent with M. Thomas (1la/619). M. Thomas was never
prosecuted as an acconplice or an accessory after the fact
(la/620). The State provided preferential treatment to M.
Thomas during prior proceedings in this case (la/620). During
the last sentencing proceeding, Assistant State Attorney

assisted M. Thomas with an outstanding arrest warrant for

violation of probation, and after the trial, the probation was
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di sm ssed (la/620). This evidence should be heard by the jury
and was relevant to the statutory mtigator that M. Merck’s
i nvol venent was mnor or M. Thomas stabbed M. Newton (620-
623, 628). Although M. Thomas was never charged, the Qurt
has found the mtigator to apply in a case where another
person was not charged, citing Downs v. State, 572 So. 2d 895
(Fla. 1990) (1a/631). This notion was denied at the previous
sentencing, but the Court did not address this nmatter on
appeal (1la/622-626, 632-633). To exclude this evidence would
deny due process guarantees of the US and Florida
Constitutions (la/623).

The State asserted the notion should be denied again
because it was previously denied by Judge Khouzam and on
appeal, the Court did not overturn that ruling (la/624-625).

The trial court denied the notion, erroneously holding
the ruling was not overruled or was affirmed on appeal, the
matter could not be relitigated, for the mtigator of m nor
i nvol venent to apply another person nust be charged in the
case which did not happen in this case, and M. Merck could
not argue his participation was m nor because the jury found
himaguilty of first-degree prenmeditated nurder (la/626-633).

In Merck v. State, 763 So. 2d 295 (Fla. 2000), this Court
reversed the death sentence and remanded for a new penalty
trial, finding that the trial court failed to properly find,

eval uate, and weigh evidence of M. Merck’'s alcohol abuse
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within the list of nonstatutory mtigating circunstances in
the sentencing order and that retroactive application of the
aggravating circunstance that Merck was on felony probation at
time of nmurder violated the ex post facto clause. This Court
found the remaining clainms on appeal, including that the trial
court erred in excluding evidence as to another suspect in the
crime, to be moot in light of finding reversible error. 1d. at
297.

This Court did not affirmthe trial court’s denial of a
defense notion to present evidence concerning M. Thomas’
participation in the crinme. This Court instead found the issue
to be nmobot in light of finding reversible error. Merck, 763
So. 2d at 297. A prior trial court ruling on the notion was
not fatal to raising the issue at this resentencing. [A]
resentencing is a conpletely new proceeding ...” Preston v.
State, 607 So. 2d 404, 408-409 (Fla. 1992). “The resentencing
should proceed de novo on all issues bearing on the proper
sentence which the jury recommends be inposed.” Teffeteller v.
State, 495 So. 2d 744, 745 (1986). The clean slate principle
applies to a new penalty phase, and “even if law of the case
applied, ‘[t]his Court has the power to reconsider and correct
erroneous rulings in exceptional circunmstances and where
reliance on the previous decision would result in nmanifest
injustice.” State v. Owmen, 696 So. 2d 715, 720 (Fla. 1997).”
Parker v. State, 873 So. 2d 270, 278 (Fla. 2004). See also
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Clark v. State, 690 So. 2d 1280, 1283 (Fla. 1997) (“Clark w |
begin the resentencing proceeding with a clean slate. W
direct the trial court to allow Clark to present any rel evant
evidence in mtigation including the life sentence of his
codef endant which was inposed after this Court affirnmed
Clark's death sentence.”); Merck v. State, 664 So. 2d 939, 945
(Fla. 1995) (Wells concurring: “Upon remand, the resentencing
will be governed by the “clean slate” rule ...”7). Penalty
phase evidence nay be adnissible to establish the mtigating
factor of mnor participation in the crine and the mtigating
factor that a codefendant was not prosecuted at all. Downs v.
State, 572 So. 2d 895, 899 (Fla. 1990).

The trial court’s ruling that “The defendant was an
acconplice in the capital felony comnmtted by another person
and his or her participation was relatively mnor” statutory
mtigating factor could not be argued subsequent to the guilt
phase verdict is absurd - the considering, finding, and
wei ghing of mtigating factors necessarily occurs after a
guilt phase verdict. See Downs v. State, 572 So. 2d 895, 899
(Fla. 1990) (“In this case the [penalty phase] evidence
presented to support Downs's assertion that he was not the
trigger man IS I nextricably intertw ned wi th evi dence
pertaining to the issue of guilt. [Footnote deleted.] W do
not find that fact sufficient to bar the relevant evidence

M chael ’s testinmony should have been admtted.”).
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The trial court erred by excluding evidence about M.
Thomas’ s participation in the crinme. M. Thomas: admtted he
illegally bought many al coholic drinks for M. Merck who was
too young to buy alcohol; admtted he initiated a
confrontation with M. Newton by calling him a pussy; clainmed
M. Merck became aggravated by M. Newton disrespecting M.
Thomas and therefore attacked M. Newton; admtted he drove
the getaway car, avoided the police, and helped conceal
evi dence; and clainmed M. Merck made adm ssions (2a2/301-308,
312-317, 321-335). His testinony conflicted with that of M.
Sullivan who asserted that one person, identified by her in
court as M. Merck, both taunted M. Newton seeking to provoke
a fight, and then stabbed him (2a2/268-279, 291-296). M.
Ward, the only other witness to testify about the attack,
testified that a man said happy birthday, approached M.
Newt on, grabbed his neck, and repeatedly punched him (2a2/349-
350). M. Ward thought it was playful roughhouse froma friend
and he saw no knife, but M. Newton subsequently feel on the
hood of the Camaro and bled from his nouth (2a2/351). M. Ward
did not identify M. Newton's assail ant (2a2/348-353).

M. Thomas’ testinony about purported statenments of M.
Merck was strongly relied on by the State in arguing the crine
was especially heinous, atrocious, or cruel and “one of the
wor st aggravated nurders” (2a3/556-558, 561-562, 567, 570),
and the trial court relied on the same in finding the heinous,
atrocious, or cruel aggravating factor applied and assigning
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the factor great weight (v2/311-312, 314; v3/553-555, 562-
563). Further evidence about the extent of M. Thomas’
participation in the crime should have been admtted. It woul d
have been relevant to the credibility of M. Thomas and it
could have affected the heinous, atroci ous, or cruel
aggravating factor.

Further evidence about the extent of M. Thomas’
participation in the crinme wuld have been essential to
raising additional mtigating factors not considered by the
jury or the trial judge. See Downs v. State, 572 So. 2d 895,
899 (Fla. 1990) (“Evidence that Downs was not the triggernan
certainly was relevant to the circunstances of his parti-
cipation in the crime, and, if true, it would have been valid
mtigation. [Citations omtted]. Likew se, proof that Downs
was not the triggerman would have been valid mtigation in
light of the fact that his codefendants got |esser sentences
or were not prosecuted at all. [Citations omtted.]”). “This
evidence was relevant to explain to the jury the factual
circunmstances surrounding this nurder, thus enabling it to
make an infornmed recommendation.” Bonifay v. State, 680 So. 2d
413, 419 (Fla. 1996).

The reliability of the jury' s death recommendation and
the trial court’s inposition of a death sentence is underm ned
by the exclusion of evidence relevant to aggravating and

mtigating factors. Infringement of M. Merck’'s right to
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present evidence relevant to the nature and circunstances of
the offense is harnful error of constitutional dinmension. See
Lockett v. Ohio, 438 U.S. 586, 604 (1978) (the Eighth and
Fourteenth Amendnents require that the sentencer not be
precluded from considering any aspect of a defendant’s
character or record and any of the circunstances of the
offense that is proffered as a basis for a sentence |ess than
death); Simmons v. South Carolina, 512 U S. 154, 161, 114
S.Ct. 2187 (1994) (“The Due Process Clause does not allow the
execution of a person ‘on the basis of information which he
had no opportunity to deny or explain.’” Gardner v. Florida, 430
U.S. 349, 362 97 S.Ct. 1197, 1207, 51 L.Ed.2d 393 (1977).7);
Eddi ngs v. Okl ahoma, 455 U S. 104, 113-114 (1982) (“Just as
the State may not by statute preclude the sentencer from
considering any mtigating factor, neither may the sentencer
refuse to consider, as a mtter of law, any relevant
mtigating evidence.”). M. Merck's death sentence nust be
vacated and the cause reversed and remanded for a new jury

penalty phase heari ng.

I SSUE 111

| MPROPER REMARKS TO THE JURY, MADE BY THE
ASSI STANT STATE ATTORNEY DURI NG CLOSI NG
ARGUMENT, DEN ED APPELLANT A FAIR PENALTY
PHASE PROCEEDI NG.
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A crimnal trial is a neutral arena wherein both sides
pl ace evidence for the jury's consideration; the role
of counsel in closing argunent is to assist the jury
in analyzing that evidence, not to obscure the jury’'s
view with personal opinion, enotion, and nonrecord
evi dence:

A crimnal trial provides a neutral arena for the
presentation of evidence upon which alone the jury
must base its determ nation of a defendant's innocence
or guilt. Attorneys for both sides, follow ng rules of
evidence and procedure designed to protect the
neutrality and fairness of the trial, nust stage their
versions of the truth within that arena. That which
has gone before cannot be considered by the jury
except to the extent it can be properly presented at
the trial and those things that cannot properly be
present ed nmust not be considered at all.

Ruiz v. State, 743 So. 2d 1, 4 (Fla. 1999). C osing argunent
"must not be used to inflame the mnds and passions of the
jurors so that their verdict reflects an enotional response to
the crime or the defendant rather than the |ogical analysis of
the evidence in light of the &plicable law." Bertolotti v.
State, 476 So. 2d 130, 134 (Fla. 1985). “Vhile wi de |atitude
is permtted in closing argunent, see Breedlove v. State, 413
So. 2d 1, 8 (Fla. 1982), this latitude does not extend to
permt inproper argunent.” Gore v. State, 719 So. 2d 1197,
1200 (Fla. 1998).

During its closing, the State noted M. Merck renoved his
shirt before attacking the victim and twice clainmed he did so
because he cared nore for his shirt than M. Newon's life
(2a3/557, 570). The State argued, “The Defense will be talking
to you about what we call mtigation. Things about his

background they believe should warrant you affording him some
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mercy that he never afforded M. Newton.” (2a3/559). The
def ense objected and requested the coment be stricken
(2a3/559). The objection was overruled (2a3/559). The State’s
final remark in closing was, “What he did here, there should
be no mercy for a nerciless crine, |adies and gentlenmen. On
behal f of the People of State of Florida and Jim Newton, | ask
you all to recommend that he die.” (2a3/573).

“[Alsking a jury to show as much nercy to a defendant as
he showed the victim is a clear exanple of inproper
prosecutorial m sconduct, which constitutes error and will not
be tolerated.” Thomas v. State, 748 So. 2d 970, 984 n. 10 (Fla.
1999); Urbin v. State, 714 So. 2d 411, 421 (Fla. 1998) (“the

prosecutor inproperly concluded his argunment by stating, “If
you are tenpted to show this defendant nmercy, if you are
tenpted to show himpity, I'"mgoing to ask you to do this, to

show him the sane anount of nercy, the same amunt of pity
t hat he showed Jason Hicks on September 1, 1995, and that was

none.” This line of argunment is blatantly inperm ssible under
Rhodes v. State, 547 So. 2d 1201, 1206 (Fla. 1989) (finding
same no mercy argunent inproper because it was “an unnecessary
appeal to the synpathies of the jurors calculated to influence
their sentence recommendation”), and Richardson v. State, 604
So. 2d 1107, 1109 (Fla. 1992) (finding error where prosecutor

asked jury to show defendant “as nmuch pity as he showed his

victin).”); Brooks v. State, 762 So. 2d 879 (Fla. 2000) (“the
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prosecut or concluded his argunment as follows: "I'm going to
ask you not to show nercy or pity to these defendants. What

mercy or pity did they show Darryl Jenkins that night? But if

you are tenpted to show the defendants nercy or pity, I'm
going to ask you to show them the same nercy, the sane pity
that they showed Darryl Jenkins on August 28, 1996, and that

is none." [Footnote deleted.] Again, long before the issuance
of Urbin, this precise line of argunment was specifically
denounced by this Court. See Richardson v. State, 604 So. 2d
1107, 1109 (Fla. 1992); Rhodes v. State, 547 So. 2d 1201, 1206
(Fla. 1989).”"). Urging the jury to show a defendant the sane
mercy shown to the victim is “an unnecessary appeal to the
synpathies of the jurors, <calculated to influence their
sentence recomendation.” Rhodes v. State, 547 So. 2d 1201,

1206 (Fla. 1989).

This Court has found coments simlar to the “no nercy”
argunments in this case to be harnless where there were no
other errors. See Kearse v. State, 770 So. 2d 1119 (Fla. 2000)
(the prosecutor assertion that Kearse "wants to |ive, even
t hough he denied that right to Officer Parrish" and urging the
jury to show "this Defendant the sane nmercy he showed O ficer
Parrish,” but this Court found this single erroneous conment
standing alone did not require reversal of the resentencing
proceedi ng); Richardson v. State, 604 So. 2d 1107 (Fla. 1992)

(“Richardson argues that the state commtted error in asking
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the jury to show Richardson as nuch pity as he showed his
victim W agree this was error. Rhodes v. State, 547 So. 2d
1201 (Fla. 1989). However, in light of the entire record, the
error is harm ess beyond any reasonable doubt.”); Reed v.
State, 875 So. 2d 415 (Fla. 2004) (trial counsel's failure to
object to prosecutor’s penalty-phase closing argunent to "show
t hat defendant the sane nercy and synpathy that he showed
Betty Oermann on February 27, 1986 and that was none” did not
constitute ineffective assistance of counsel where the "no
mercy" argunment stood al one).

Ot her inproper argunents were made by the State, albeit
wi t hout objection by defense counsel. However, the cunul ative
effect of the inproper argunent denied M. Merck a fair trial.
This is especially so when considered cunulatively to the
preserved errors addressed in Issues | and I11. An appellate
court may look to "cunulative effect” of errors, including
errors |acking objection, in determ ning whether "substantial
rights have been affected.” Pollard v. State, 444 So. 2d 561
563 (Fla. 2d DCA 1984) (“The other issues raised by appell ant
concern matters not objected to at trial. These issues, being
the inproper use by the prosecutor of a prior recorded
statenent, inproper argunent by the prosecutor, and the tria
court’s remarks during appellant's closing argunment, though
wai ved, do have a cumul ative effect and the conbi ned wei ght of

these errors should be considered with others to determ ne
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whet her  substanti al rights of the appellant have been
affected.”); Ruiz v. State, 743 So. 2d 1 (Fla. 1999) ("“When
the properly preserved comments are conbined with additiona
acts of prosecutorial overreaching set forth below, we find
t hat the integrity of the judicial process has been
conprom sed and the resulting convictions and sentences
irreparably tainted.”).

At the onset of closing argunent, the State asserted:

The Defendant was described to you today as a kind

man, a man with positive values. One has to wonder on

October 11, 1991, how kind Jim Newton felt when the

Def endant jabbed this into his throat and twisted it.

Twisted it until blood squirted out of his neck, as

t he Defendant described it, like a squirt gun.
(2a3/556-557). The State clained “This is one of the worst
nost aggravated nurders” (2a3/568), and asked the jurors,
“isn’t this anong the worst ways to die?” (2a3/568) and, “How
did that feel to have a knife penetrate his skull?” (2a3/569).
The State argued that the heinous, atrocious, or cruel
aggravating factor applied, noted M. Newton nay have suffered
for a few m nutes gasping for breath before he died, stated a
m nute was a long time (2a3/569-570), then said:

Now. That’'s one mnute. How many thoughts went

t hrough your mnd in that one mnute? Did he live two

m nutes? Did he live three mnutes? Four mnutes?

Enough time for his |life to go, roll his eyes, to

t hi nk of the people he woul d never see again. WAs that

an unnecessarily tortuous way for the man to |lose his

life that night for no good reason?
(2a3/570). The State clearly, repeatedly, and inproperly

invited the jury to imgine the victims final pain, terror
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and defensel essness. Violations of the “Golden Rule” against
placing the jury in the position of the victimand having them
imagine the victims pain are clearly prohibited. See
Bertolotti v. State, 476 So. 2d 130, 133 n2 (Fla. 1985) (the
prosecutor nmade an inproper Golden Rule argunment: “And if
that's not heinous, atrocious and cruel, can anyone i nagine
nore pain and any nore anguish than this wonman nust have gone
through in the last few mnutes of her life, fighting for her
life, no lawers to beg for her life.”); Garron v. State, 528
So. 2d 353, 358-359 (Fla. 1988) (the prosecutor nmade an
i nproper Golden Rule argunent: “[Y]ou can just imgine the
pain this young girl was going through as she was |aying there
on the ground dying---- |Imgine the anguish and the pain that
Le Thi Garron felt as she was shot in the chest and drug [sic]
herself from the bathroom into the bedroom where she
expired.”).
In closing, the State sought to nullify the substantial

mtigation of parental neglect and abuse by stressing that M.

Merck | oved his nother?:

2 Although the State inplied otherwise, victins often have
conflicting enotions about their abusers. “Famly violence
al so creates highly difficult enotional crises for children.
For exanple, children from violent honmes are often confused
by conflicting feelings towards the violent parent; they |ove
t he abuser, but hate the abuse and violence.” Any Allen &
Susan Myres, The Inpact of Donestic Violence on Children, 42
Houston Lawyer 18, 21 (2004), citing Jeffrey L. Edleson,
Probl ems Associated Wth Children's Wtnessing of Donestic
Vi ol ence,

http://ww. vaw. umm. edu/ docunent s/ vawnet/wi t ness/ wi t ness. htnl .
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It is interesting to hear [the defense w tnesses]

laying it on real thick of how bad the nother is, but

he cannot even tell you here on the stand that he

didn’t love his nother.” He got “Moni tattooed on his

arm He was visiting her in Sylva, South Carolina. He

seen her every day in the house. This nonster that

they want you to blanme for everything that happened

t here.
(2a3/563). There was no evidence that M. Merck had *“Moni
tattooed on his arm During cross-exam nation of M. Merck’'s
former attorney, the State asked if she recall ed whether M.
Merck had “Moni tattooed on his arm (2a3/519). She indicated
she was not aware of that (2a3/519). Counsel nust not becone
an unsworn witness and assert as fact matters on which there
has been no testinony. Smth v. State, 74 Fla. 44, 76 So. 334
(1917).

The State asserted, “He is responsible for his actions.
He used the alcohol, he chose to, and he did what he did.
Al cohol in this case is not mtigation, it is just an excuse.”
(2a3/562) and “The fact that he was not born with a silver
spoon in his mouth, those factors cannot di m nish what he did
to Jim Newton, or any of these other aspects.” (2a3/565).
“Counsel may argue what deductions in his judgnent the
evi dence woul d reasonably support, but under no circunstances
is he warranted in offering dogmatic statenents as to what the
evi dence proves.” Carlile v. State, 129 Fla. 860, 176 So. 862
(1937).

The State inpermissibly interjected the nonstatutory

aggravator of future dangerousness into the case. Wlker v.
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State, 707 So. 2d 300, 314 (Fla. 1997) (“This Court has
expl ained that ‘the probability of recurring violent acts by
the defendant if he is released on parole in the distant
future’ is not a proper aggravating circunstance in Florida.
MIller v. State, 373 So. 2d 882, 886 (Fla. 1979); Wiite v.
State, 403 So. 2d 331, 337 (Fla. 1981).7). During cross-
exam nation of Linda Snyder, the State established that her
opi nion about M. Merck beconm ng mature and a better person
was based on tel ephone conversations and correspondence while
he was inprisoned, not while he was out in the conmunity
(2a3/490). During cross-exanm nation of Tara WIkinson, the
State established that her opinion about maturation and
intellectual growth of M. Merck were based on a neeting and
correspondence from him while he was inprisoned, not while he
was out in the community (2a3/500-501). During cross-
exam nation of Assistant Public Defender Nora MC ure, the
State established that her opinion about maturity of M. Merck
was based on interactions while he was incarcerated, not while
he was out in the community or while he was drinking (2a3/516-
501). During cross-exam nation of M. Merck, the State
established that his change of |ifestyle occurred while he was
in solitary confinenent for the prior two years (2a3/538,
501) .

During closing argunent, the State portrayed M. Merck as

a dangerous, conscienceless, and pitiless person who brutally
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attacked the wvictim wthout provocation and who was
unnecessarily tortuous to the victim (2a3/556-562, 566-570).
The State noted M. Merck commtted other crinmes involving
violence to another person shortly before this crine
(2a3/573). The State asserted that w tnesses who testified M.
Merck was a changed man were not credible or nmet with M

Merck while he was incarcerated, “in the very alcohol free
safe environnment” (2a3/572-573). The State clearly and
i nproperly conmmuni cated to the jury that future dangerousness
of M. Merck was a matter to be considered in this case. See
Davis v. State, 698 So. 2d 1182, 1192 (Fla. 1997) (“Davis al so
ar gues t hat t he pr osecut or i nproperly i ntroduced the
nonstatutory aggravator of future dangerousness into the
penalty phase by stating to Dr. MC ane during cross-
exam nation that he couldn't predict "fromthis point forward"
whet her Davis would conmt a crinme such as the one he
conmtted here. W agree that the trial court should have
sust ai ned defense counsel's objection.”)

The State suggested it was a nere strategy of the defense
to have M. Merck read great literature and science books so
that it could assert that he changed in the years since the
i ncident (2a3/572).

It is both inproper and unethical for either the

prosecut or or defense counsel to attack the personal

integrity and credibility of opposing counsel. Briggs

v. State, 455 So. 2d 519 (Fla. 1st DCA 1984); see al so

Fuller v. State, 540 So. 2d 182 (Fla. 5th DCA 1989);

Knight v. State, 672 So. 2d 590 (Fla. 4th DCA 1996).
Furthernmore, it is inproper to argue facts not in
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evi dence. Knight, 672 So. 2d at 591.

Wbl cott v. State, 774 So. 2d 954, 956 (Fla. 5th DCA 2001); See
also Landry v. State, 620 So. 2d 1099 (Fla. 4th DCA 1993) (a
prosecutor's argunment that inplies that the defense is
presenting false testinony is highly inproper).

The State noted M. Merck is able to read books, then
asked, “Since 1991, how many books could Jim Newton read?”
(2a3/572-573). 1t was inproper for the State to urge the jury
to consider factors outside the scope of the deliberations
Jackson v. State, 522 So. 2d 802, 809 (Fla. 1988) (“We agree
with Jackson's argunent that the prosecutor's comment that the
victinms could no |onger read books, visit their famlies, or
see the sun rise in the norning as Jackson would be able to do
if sentenced only to life in prison was inproper because it
urged consi deration of factors outside the scope of the jury’'s
del i berations.”).

The State was dism ssive of testinony about M. Merck’'s
deprived and abusive chil dhood, then clainmed M. Merck was not
that little boy, he was “the guy who spent the night drinking
and watching the fake orgasm contest and decided that he was
going to teach M. Newton to bleed in the parking lot.”
(2a3/564). There was no evidence presented that M. Merck
wat ched a fake orgasm contest. “Comments on matters outside
the evidence are clearly inproper.” Pope v. Wiinwight, 496

So. 2d 798, 803 (Fla. 1986); Huff v. State, 437 So. 2d 1087,
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1090 (Fla. 1983) (“[T]he state attorney is prohibited from
conmmenting on matters unsupported by the evidence produced at
trial.”). Through this “testinony” of the prosecutor about M.
Merck watching a fake orgasm contest, and his subsequent
comment about the dead victims inability to read Penthouse
(2a3/572), an inplication that M. Merck could do so, the
State bizarrely interjected sexual matters into a case where
the jury was presented with no evidence relating to sex.
“IWhile the State is free to argue to the jury any theory of
the crinme that is reasonably supported by the evidence, it may
not subvert the truth-seeking function of the trial by
obtaining a conviction or sentence based on deliberate
obfuscation of relevant facts.”

When comments in closing argunent are intended to and

do inject elenents of enmption and fear into the jury's

del i berations, a prosecutor has ventured far outside

the scope of proper argunent. These statenents when

taken as a whole and fully considered denonstrate the

classic case of an attorney who has overstepped the

bounds of zealous advocacy and entered into the

forbi dden zone of prosecutorial m sconduct.
Garron v. State, 528 So. 2d 353, 359 (Fla. 1988). In the
penalty phase of a nurder trial, prosecutorial msconduct that
taints the validity of the jury's recomendation warrants
vacating the sentence and remanding for a new penalty-phase
trial. Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985).
The State, as the beneficiary of the errors, cannot sustain

its burden of proving beyond a reasonable doubt that the

prosecutor’s inproper argunents did not contribute to the
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verdict. See State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
M. Mrck’s death sentence nust be vacated and the cause

reversed for a new jury penalty phase hearing.
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| SSUE |V
THE DEATH SENTENCE MUST BE REVERSED BECAUSE
THE TRI AL COURT FAILED TO FIND OR GAVE TOO
LI TTLE WEI GHT TO M Tl GATI NG FACTORS.

The trial court, in considering mtigating

evi dence, nust determ ne whether the facts alleged in
mtigation are supported by the evidence. See Bonifay

V.

State, 680 So. 2d 413, 416 (Fla. 1996). (citing

Rogers v. State, 511 So. 2d 526, 534 (Fla. 1987). A
trial court is obligated to find and weigh all valid
mtigating evidence available in the record at the
conclusion of the penalty phase. See Cheshire .
State, 568 So. 2 908, 911 (Fla. 1990). Evidence is
mtigating if, in fairness or in the totality of the
defendant's |ife or character, it may be consi dered as
ext enuati ng or reduci ng t he degree of nor al
culpability for the crime commtted. See Wckham v.
State, 593 So. 2d 191, 194 (Fla. 1991).

Merck v.

State, 763 So. 2d 295, 298 (Fla. 2000).

A trial court’s decision with regard to the

weight to be assigned to a mtigating circunstance

t hat
trial

it determ nes has been established is “wthin the
court's discretion, and its decision is subject

to the abuse-of-discretion standard.” Kearse v. State,

770

So. 2d 119, 1133 (Fla. 2000); see also Trease

v.State, 768 So. 2d 1050, 1055 (Fla. 2000); Cole v.
State, 701 So. 2d 845, 852 (Fla. 1997). Under the
abuse of discretion standard, a trial court’s ruling

wi | |

be upheld wunless the “judicial action is

arbitrary, fanciful, or unreasonable, ... discretion
is abused only where no reasonabl e [person] would take
the view adopted by the trial court.” Trease, 768 So.
2d at 1053 n. 2 (alteration in original) (quoting Huff

V.
Perez v.
The

factors:

State, 569 So. 2d 1247, 1249 (Fla. 1990).

State, 919 So. 2d 347, 372 (Fla. 2005).
trial court considered three statutory mtigating

M. Merck was 19 years old at the tinme of the offense

(sonme weight); his capacity to appreciate the crimnality of

his conduct or to conform his conduct to the requirenents of

| aw was substantially inpaired (not established, no weight);
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and the capital felony was committed while he was under the
influence of extreme nental or enotional disturbance (not
est abli shed, no weight) (v2/312-313; v3/556-560).

As to the statutory mtigating factor that M. Merck’'s
capacity to appreciate the crimnality of his conduct or to
conform his conduct to the requirenments of | aw was
substantially inpaired, the trial court erroneously found that
“Thomas stated and the other w tnesses confirmed that Thomas
threw the keys to the defendant at 2:30 in the norning in a
dimy lit parking lot for a distance of at |east 15 feet and
the defendant caught the keys in the air.” (v2/312-313;
v3/557-558). M. Thomas did not testify that he threw keys to
M. Merck. The sole witness to testify about the keys was Ms.
Sullivan who testified that M. Merck’ s conpanion threw the

keys to himfrom approximately ten feet away, not “at |east 15
feet” (2a2/270-271). No one testified the parking |ot was
dimy lit or that they had difficulty seeing anything. The
trial court relied on facts not in the record and/or
exaggerations of the record to support its finding that this
mtigating factor was not established.

The trial court also inproperly opined that M. Merck had
a tolerance to alcohol that negated the psychol ogical effects
of severe alcohol intoxication and/or his ability to walk
wi t hout staggering and catch keys thrown to him indicate the
i ntoxication had no psychol ogical effect. Although Dr. Slonmn

opi ned that alcohol use and M. Merck’s antisocial personality
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di sorder did not cause his capacity to appreciate the
crimnality of his conduct and to conform his conduct to the
requirenents of law to be substantially inpaired, he did not
assert that he was not intoxicated, that he had a tol erance
for al cohol t hat negated the psychol ogi cal ef f ect of
intoxication, or that ability to perform physically indicated
no psychol ogical effect (2a4/667-668). Chi ef Toxi col ogi st
Bell testified M. Merck’'s approximately 0.21 granms per
deciliter blood al cohol concentration would be consistent with
significant inpairnment, and persons who consuned al cohol
regularly would be inpaired psychologically although they
m ght exhibit |ess synptons of intoxication (1s/504/754, 761-
763). Chief Toxicologist Bell also testified that al cohol may
change personality traits and cause a Jlack of contro
(1s/504/ 755-756). Dr. Maher testified M. Merck’s capacity to
appreciate the crimnality of his conduct and to conform his
conduct to the requirenents of |aw was substantially inpaired
at the tinme of the offense as a result of severe alcohol
intoxication and his personality traits (2a4/637-638, 649).
Specifically, M. Mrck had been raised to believe fear is
respect and kindness is weakness, to be inpulsive, and to
strike first when there was a potential conflict (2a4/637-638,
645). He believed one either exploited another person or was
exploited by the other (2a4/641-642). Contrary to the trial
court’s conclusion, M. Merck attacking the victimand failing
to walk away from the incident does not belie the mtigating
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factor -- it is consistent with himacting inpulsively because
of intoxication, his personality traits, and his first-strike
attitude.

As to the statutory mtigating factor that M. Merck was
under t he i nfl uence of extrenme ment al or enot i onal
di sturbance, the trial ~court confusingly noted that the
defense relied on the testinony of Dr. Maher that M. Merck’s
use of alcohol on the night of the incident coupled with his
lack of impulse control to establish this factor, but
subsequently states “There was no testinony that this
def endant was wunder the influence of extreme nental or
enotional disturbance.”(v2/313; v3/559-560). There clearly was
testimony about this statutory mtigating factor. Dr. WMaher
testified M. Merck was under the influence of an extrene
mental or enotional disturbance when the crime was committed
(a2/ 636-637, 649). He was inpaired due to severe alcohol
intoxication, and his immture personality and his inpulse
control disorder which was a manifestation of his chil dhood
devel opnent al experiences (a2/ 637, 649).

The trial <court inproperly rejected that M. Merck’'s

i npul se control di sorder was a manifestation of hi s
dysfunctional famly life during his childhood because “Dr.
Maher could not explain however after all this abuse the

def endant renmmi ned close to his nmother, wote her from prison

and even took wi tness Thomas to visit her in North Carolina

i medi ately before this incident.” (v2/313; v3/559-560).
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However, Dr. WMher was never asked about Merck’s continuing
| ove for his nother.

The trial court suffers from a msconception that
victim s of domestic abuse cannot |ove their abusers. “Abused
children |ove their abusers.” Tate v. Tate, 1998 W. 170142, *7
(Conn. Feb. 10, 1998). Victins of donestic abuse often have
conflicting enotions about their abusers, Iloving the abuser
whil e hating the abuse. See People v. Ellis, 2003 W. 22884026,
*6 (Cal. App. Dec 08, 2003) (psychotherapist Cusick testified,
“it is common for donestic violence victins to continue in a
relationship with their abuser, due to love, loyalty, self-
bl ame, fear, or economc reasons.”); In re Mriah P., 1998 W
234841, *4 (Conn. WMay 05, 1998) (Dr. Hanley testified,
“Typical of children who have suffered abuse, they both |ove
and do not |ove their abuser.”); People v. O Hara, 2004 W
2191318, at *9 (Cal. App. Sep 30, 2004) (an expert “testified
that victims of battered wonen's syndrome wll typically
attenpt to accommdate or placate the abuser in the hope the
abuse will stop; mnimze or deny the nature and extent of the
abuse; stay with the abuser despite ongoing abuse, becom ng
increasingly ‘isolated” and ‘entrenched’ in a ‘traumatically
bonded’ relationship; live in fear of their abuser at the sane
time they love him feel ashanmed that soneone who supposedly
| oves and cares for them is abusive towards thenm blane

t hemsel ves for the abuse; and recant reports of abuse or
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al t oget her avoi d reporting abuse to | aw  enf orcenent
authorities out of shame, fear of retaliation by the abuser,
and desire to protect the abuser or avoid publicity.”); Lucio
v. State, 2005 W 607698, at *1 (Tex. App. Mar 17, 2005)
(“[T]he State <called a domestic violence counselor who
testified that it is common for a woman who is the victim of
donestic abuse to remain in the abusive relationship. She said
that it is also common for a donestic violence victim to
mnimze the extent of the abuse she has suffered and profess
her continuing love for the abuser”); People v. Robinette,
2003 W 1861551, *3 (Cal. App. Apr. 11, 2003) (Linda Barnard,
Ph. D. testified, “It is comon for victins to continue
relationships with abusers due to their confusion between fear
and love and self-blane.”); People v. Wight, 2002 W
31187860, *2 (M ch. App. Oct. 01, 2002) (the State's expert in
donmestic violence testified “that victinm of donmestic violence
are likely to remain in or return to abusive relationships,
and are prone to wite |love letters to the abuser even if the
abuser is incarcerated.”).

The trial court found three nonstatutory mtigating
factors: M. Merck’'s famly background (little weight); his
al coholism al cohol abuse and intoxication (little weight);
and his capacity to form and maintain positive relationships
and his capacity for growth (sonme weight) (v2/313-314; v3/560-

562). “[A] sentencing court nust expressly evaluate in its
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witten order each mtigating circunmstance proposed by the
def endant to determ ne whether it is supported by the evidence
and whether, in the case of nonstatutory factors, it is truly
of a mtigating nature. See Canpbell v. State, 571 So. 2d 415,
419 (Fla. 1990).

As to the nonstatutory mtigating factor of M. Merck’'s
fam |y background, the trial court there was testinony of
abuse by his nmother and gave this factor sone weight (v2/313-
314; v3/560). However, the trial court’s consideration of this
factor is tainted by its msconception that M. Merck’s |ove
for his nother was inconsistent with the abuse. Additionally,
the trial court noted “Interestingly the defendant ran away
from his foster honme twice to be with his nother.” (v2/314;
v3/560). The record does not include this “interesting” fact.
During the State’'s cross-exam nation of Ms. Rackley, she
recalled Troy running away to the wood because of frustrations
at school, but she did not recall him staying away from school
overni ght (2a3/486-487). When the State asked specifically
whet her Troy ran away to stay at his nother’s home, she could
not recall but she agreed that “just thinking logically” he
woul d have had no other place to stay (2a3/487-488).

As to the nonstatutory mtigating factor of M. Merck’s
al coholism al cohol abuse and intoxication, the trial court
found M. Merck was under the influence of alcohol, but found

“the facts belie the seriousness of the probleni and gave this
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factor gave this little weight because he “did not display any
of the classic alcohol signs such as slurred speech, poor
bal ance, difficulty wal king, talking or standing and was |ucid

in his conversation,” his ability to catch keys thrown to him
and his deliberate actions and words (v2/314; v3/561-562). The
trial court again inproperly rejected the uncontroverted
testimony that M. Merck’s approximately 0.21 grans per
deciliter blood al cohol concentration would be consistent with
significant inpairnment, and persons who consunmed alcoho
regularly would be inpaired psychologically although they
m ght exhibit |ess synptons of intoxication (1s/504/754, 761-
763) .

In Merck v. State, 763 So. 2d 295, 298 (Fla. 2000), this
Court found the previous sentencing judge “erred in that her
expl anation in the sentencing order of her evaluation as to
nonstatutory mtigation failed to include Merck's drinking on
the night of the murder or Merck's |ong-term al cohol abuse.”
This Court ordered that on remand, “The nonstatutory
mtigation section of the sentencing order for this
resentencing nust deal directly with any evidence, including
Merck's alleged alcohol abuse, that Merck presents to the
court as nonstatutory mtigation.” ld., at 298-299. However
the trial court again failed to properly deal with evidence of
M. Merck’s al coholismand al cohol abuse.

The trial court erroneously found:
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VWile it is taken as true that the defendant started

drinking at a very young age, there was no testinony

that he was an al coholic or suffered from al coholism

In fact the testinmony of w tness Thonas was that he

and the defendant had not been drinking on the day of

the killing before they arrived at the City Lights bar

at 10: 30 at night.
(v2/314; v3/561-562). M. Thomas never testified that he and
M. Merck had not been drinking before going to the club. His
only testinony about their actions earlier that day was
agreeing that they “hung out at the bench that day” (2a2/325).
More inportantly, there was copious evidence of M. Mrck’'s
al cohol abuse and al coholism

Dr. Maher testified extensively about M. Merck’s al cohol
abuse and alcoholism M. Merck's famly believed it was
amusing to give him alcohol when he was a child and to watch
his reactions (2a4/634). M. Merck continued to drink al cohol,
and it led to a pattern of significant alcohol abuse during
his teens (2a4/634). By age 19, he had a consistent pattern of
al cohol abuse, dependency, and addiction, and he habitually
engaged in excessive abusive incautious drinking of alcohol
(2a4/634). This behavior was normal and acceptable to himin
his distorted immature view of the world, and was unlike other
t eenagers experinmenting with alcohol and msusing it against
soci al prohibitions (2a4/635). M. Merck was 19 years old at
the time of the offense, but he was not equivalent to a nornal
19 year old, he was developnentally an adolescent due to
environnental factors including his bad home life and his

al cohol abuse (2a4/639-642). Alcohol played a critical part in
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the offense (2a4/649-650). Al t hough al cohol was not a
prerequisite for M. Merck to react violently, he would not
have killed M. Newton absent al cohol (2a4/650).

Troy Merck testified he had been drinking alcohol since
he was a young child (2a3/530, 536-537). Drinking becane part
of his lifestyle before his arrest in this case, and “he was
an al coholic or well on his way to it” (2a3/530, 537). He was
drinking during his trip to his sister’s home in Sylva, North
Carolina before +the incident (2a3/539-540). Neil Thomas
indicated he and M. Merck becanme “road dogs,” “buddying
around” and drinking al cohol together (2a2/299-300, 325).

“The court nust find as a mtigating circunstance each
proposed factor that is mtigating in nature and has been
reasonably established by the greater weight of the evidence.”
Canmpbell v. State, 571 So. 2d 415, 419 (Fla. 1990) (footnotes
del eted). The trial court abused its discretion by arbitrary,
fancifully, and unr easonabl y rejecting \V/ g Merck’ s
uncontroverted evidence of alcoholism and alcohol abuse as
mtigation.

Just as the State may not by statute preclude the

sentencer from considering any mtigating factor,

neither may the sentencer refuse to consider, as a

matter of law, any relevant mtigating evidence

The sentencer, and the Court of Crimnal Appeals on

review, may determ ne the weight to be given rel evant

mtigating evidence. But they my not give it no

wei ght by excluding such evidence from their

consi deration. [Footnote del eted.]

Eddi ngs v. Ckl ahoma, 455 U. S. 104, 114-115 (1982).
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This Court is not bound to accept the trial court’s
findi ngs when “they are based on m sconstruction of undisputed
facts and a m sapprehension of law.” Pardo v. State, 563 So.
2d 77, 80 (Fla. 1990), cert. denied 500 U.S. 928 (1991).
"[When a reasonable quantum of conpetent, wuncontroverted
evidence of a mtigating circumstance is presented, the tria
court nust find that the mtigating circunmstance has been
proved."” Nibert v. State, 574 So. 2d 1059, 1062 (Fla. 1990).
Appel lant’s death sentence nust be vacated and the cause

reversed for resentencing by the trial judge.
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| SSUE V
THE DEATH SENTENCE |I'S NOT PROPORTI ONATE.

Proportionality review “requires a discrete
analysis of the facts,” Terry v. State, 688 So. 2d
954, 965 (Fla. 1996), entailing a qualitative review
by this Court of the wunderlying basis for each
aggravator and mtigator rather than a quantitative
anal ysis. W underscored this inperative in Tillman v.
State, 591 So. 2d 167 (Fla. 1991):

We have described the “proportionality review

conducted by this Court as foll ows:
Because death is a unique punishnment, it is
necessary in each <case to engage in a
t houghtful, deliberate proportionality review
to consider the totality of circunstances in a
case, and to conpare it wth other capital
cases. It is not a conparison between the
nunber of aggravati ng and mtigating
ci rcunst ances.

Porter v. State, 564 So. 2d 1060, 1064 (Fla.
1990). The requirenent that death be adm nistered
proportionately has a variety of sources in
Florida law, including the Florida Constitution's
express prohibition against unusual punishnments.
Art. |, 8 17, Fla. Const. It clearly is “unusual”
to inpose death based on facts simlar to those
in cases in which death previously was deened
i mproper. |d. Moreover, proportionality reviewin
death cases rests at Jleast in part on the
recognition that death is a uniquely irrevocable
penalty, requiring a nore intensive |evel of
judicial scrutiny or process than woul d | esser
penalties. Art. I, 8 9, Fla. Const.; Porter.

.. Thus, proportlonallty review is a uni que
and hi ghly serious function of this Court, the
purpose of which is to foster unifornity in
deat h-penalty | aw.

ld. at 169 (alterations in original) (citations and
f oot not e omtted). As we recently reaf firnmed,
proportionality review involves con3|derat|on of “the
totality of the circunstances in a case” in conparison
with other death penalty cases. Sliney v. State, 699
So. 2d 662, 672 (Fla. 1997) (citing Terry, 668 So. 2d
at 965).

Ubin v. State, 714 So. 2d 411, 416-417 (Fla. 1998).

Further, this Court has consistently held that
because death is a unique and final punishnment, the
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death penalty nust be reserved only for those cases

that are the nost aggravated and |east mtigated.

Kramer v. State, 619 So. 2d 274, 278 (Fla. 1993). In

Almeida v. State, 748 So. 2d 922 (Fla. 1999)., we

expl ai ned: “Thus, our i nquiry when conducti ng

proportionality review is two-pronged: We conpare the
case under review to others to determne if the crine
falls within the category of both (1) the nost
aggravated, and (2) the least mtigated of nurders.”

ld. At 933. Hence, our proportionality review requires

us to consider the facts and circunstances in Crook's

case to determ ne whether the case is anong the nost

aggravated and least mtigated so as to justify the

i nposition of death as the penalty.

Crook v. State, 908 So. 2d 350, 356 (Fla. 2005). “[T]his Court
has an independent duty to performa proportionality review of
all death sentences.” Crain v. State, 894 So. 2d 59, 76 (Fla.
2004) .

The trial court inproperly found the two aggravating
factors (prior convictions involving violence and heinous,
atroci ous, or cruel) outweighed the mtigating factors (age of
19, famly background, intoxication, capacity to form and
mai ntain positive relationships, and his capacity for grow h)
and sentenced M. Merck to death (v2/305, 306-309, 314-315
v3/562-563). It is undisputed that when M. Merck was 17 years
old he was convicted of offenses involving violence (1s/6-7,
44-48; 2a3/427-432), but those convictions m ght be subject to
collateral attack because the trial courts may not have
foll owed proper procedure (v1/45-46, 49-51, 66-93; v2/208-210,
218-221, 261, 298; la/ 657-673). Al t hough the heinous,
atrocious, or cruel factor was found, the incident occurred

qui ckly, unexpectedly, and on the spur of the nonent, the
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victim had little time for apprehension, the victim | ost
conscious within one to three mnutes, and the victim died
within mnutes of |osing consciousness. Also, this case
i nvol ves substantial mtigation, which nay make the death
penalty inappropriate even if one of the aggravating factors
is heinous, atrocious, or cruel. See Mdrgan v. State, 639 So.
2d 6, 14 (Fla. 1994).

The sensel ess stabbing occurred after a pointless con-
frontati on between a severely intoxicated young defendant and
an intoxicated victim (v1l/267-268; 1s/504/752-759; 2a2/268-
279, 291-296, 300-308, 312-313, 320-334, 349-356; 2a3/409-412;
2a4/ 633-650). This Court has recogni zed al cohol’s di m ni shnment
of a defendant’s ability to make rational decisions is
powerful mtigation. See Voorhees v. State, 699 So. 2d 602,
614-615 (Fla. 1997) (two codefendants drank heavily wth
victim then a dispute arose and they tied him repeatedly
beat him then repeatedly stabbed his throat - mtigating
factors including al cohol abuse outwei ghed the two aggravating
factors, in the course of a robbery and hei nous, atrocious, or
cruel), Sager v. State, 699 So. 2d 619, 623-624 (Fla. 1997)
(codef endant of Voorhees and sane result of proportionality
review); Nibert v. State 574 So. 2d 1059 (Fla. 1990) (the
i nt oxi cated al coholic defendant stabbed the victim seventeen

times — mtigating factors outweighed the two aggravating
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factors, in the course of a robbery and hei nous, atrocious, or
cruel).

There was conpelling evidence about M. Merck’ s
negl ected, disordered, abusive childhood. Ms. Merck becane
pregnant with Troy while her husband was serving in Viet Nam
She unsuccessfully tried to abort him by wunorthodox and
extreme neans. He suffered from ailnments including drooping
eyelids, perhaps as a result of the abortion attenpts. Upon
returning from Viet Nam her husband | earned Troy was not his
child, he left her, and she blamed Troy. Troy Iloved his
not her, but she showed no love to Troy, was nentally abusive
to Troy, and frequently beat him with whatever object was
handy. His nother expected him to express hostility to
society. He also observed violence to others in the troubled
dysfuncti onal home which was a shack with newspaper stapled to
the walls for insulation. (v1/244, 246, 247, 248; 1s/49, 52;
2a3/ 449, 453-463, 474-480, 493-495; 2a4/634-642, 645, 688)

M. Merck had enotional problenms as a result of his bad
home environment - he was nentally confused, inpulsive,
wi t hdrawn, and antisocial. Starting in the second grade, he
was placed in enotionally handi capped class, he did well in
mat hematics, but did poorly in other subjects, and his
enotional problenms continued. When he was ten years old, he
was placed in the Collins Children’s Hone. He responded well
to the structured and nurturing environment, but he was not
cured of his childhood problenms. His nother wi thdrew him from
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the Collins Children"s Home and took him to live with her
because she needed himto qualify for dependent care paynents
and food stanps. He was |ater placed in foster care and did
wel |l there, but again his nother took himback to the horrible
home environment. He began drinking alcohol when very young
and intensely abused it as an adol escent. (v1/244, 246, 247,
248; 1s/49, 52, 59-61; 2a3/449, 472-491, 493-502, 2a3/530,
536-537; 2a4/633-638, 649-650, 667-669)

This Court has recognized an abusive childhood as a
significant mtigating factor especially when coupled wth
factors such as youth, immturity, and/or substance abuse.
See Mahn v. State, 714 So. 2d 391, 400 (Fla. 1998) (“[T]he
record shows that Mahn was far from a normal nineteen-year old
boy at the time of the killings. Rather, Mahn had an
ext ensi ve, ongoi ng, and unrebutted history of drug and al cohol
abuse, coupled with lifelong nental and enotional instability.
[ Footnote deleted.] WMahn’s unrefuted, |ong-term substance
abuse, chronic nental and enotional instability, and extrene
passivity in the face of unremtting physical and nmental abuse
provided the essential |ink between his youthful age and
immaturity which should have been considered a mtigating
factor in this case.”). See also Urbin v. State, 714 So. 2d
411, 417 (Fla. 1998); Clark v. State, 609 So. 2d 513, 515
(Fla. 1992); N bert v. State, 574 So. 2d 1059, 1061-1063 (Fl a.
1990); Livingston v. State, 565 So. 2d 1288, 1292 (Fla. 1988).
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M. Merck was 19 years old at the tine of the offense
(1s/58; 2a2/300-301, 320-321; 2a3/471-472; 2a4/639-642). “The
Ei ghth and Fourteenth Amendnents forbid inposition of the
death penalty on offenders who were under the age of 18 when
their crines were commtted.” Roper v. Simons, 543 U.S. 551
578 (2005). “[T]lhe closer the defendant is to the age where
the death penalty is constitutionally barred, the weightier
this statutory mtigator becones. This is especially true when
there is extensive evidence of parental neglect and abuse that
pl ayed a significant role in the childs lack of maturity and
responsi ble judgnment.” Urbin v. State, 714 So. 2d 411, 417
(Fla. 1998). The evidence supporting the mtigating factor of
age went beyond M. Merck nerely being 19 years old. As a
result of his abnormal home |ife and al cohol abuse, he was at
the stage of 13 or 14-year-olds in terns of academ c exposure
and achi evenent, and in terns of social norns and expectations
(2a4/ 634-635, 637, 639-642, 648-649). By age 19, he had a
consi st ent pattern  of al cohol abuse, dependency, and
addi ction, and he habitually engaged in excessive abusive

i ncautious drinking of alcohol (2a3/530, 537; 2a4/634-635,

637, 649).
There was also evidence that \Y/ g Merck  matured
enotional |y, gai ned control of his tenper, devel oped

intellectually, and becanme a caring person who was supportive

of friends and fam |y (2a3/460-461, 484-485, 489-491 496-502,
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503-510, 514-519, 530-538). Age in conbination wth other
mtigating factors can be an extrenely weighty mtigation.
Ubin v. State, 714 So. 2d 411, 418 (Fla. 1998).

Proportionality review “requires this Court to consider
the totality of the circunmstances in a case and to conpare the
case with other capital cases. No case is identical to this
case, but the circunmstances of Kranmer v. State, 619 So. 2d 274
(Fla. 1993) conpare favorably to the circunstances of the
instant case. In Kraner, the intoxicated victim was beaten to
death by the intoxicated defendant. Id., at 275. There was
evidence that the victim was attacked “while in passive
positions, including facedown.” 1d., at 275. The victim had
defensi ve wounds while Kramer had no visible injuries when
arrested within 48 hours of the nurder. 1d., at 275. In his
separate opinion, concurring in part and dissenting in part,
Justice Ginmes noted Kramer “systematically pulverized” the
victimwho did not struggle, Kraner delivered at |least 9 or 10
bl ows, and the final fatal blows to the head were delivered
with a concrete block while the victim s head |ay on concrete.
ld. at 278. This Court found the prior violent felony
aggravating factor was established and assunmed the heinous,
atrocious, or cruel aggravating facto existed. Id. at 278.
This Court found:

The factors establishing alcoholism ment al
stress, severe |loss of enoti onal control, and
potential for productive functioning in the structured

environment of prison are dispositive here. While
substanti al conpetent evidence supports a jury finding
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of premeditation here, the case goes little beyond
that point. The evidence in its worst |ight suggests
nothing nore than a spontaneous fight, occurring for
no discernible reason, between a disturbed alcoholic
and a man who was legally drunk. This case hardly lies
beyond the norm of the hundreds of capital felonies
this Court has reviewed since the 1970s. See
Teffeteller v. State, 439 So. 2d 840, 846 (Fla. 1983),
cert. denied, 465 U S. 1074, 104 S.C. 1430, 79
L. Ed. 2d 754 (1984). Qur |aw reserves the death penalty
only for the nopst aggravated and I|least mtigated
murders, of which this clearly is not one. Accordingly
death is not a proportional penalty here.
ld. at 278. M. Merck and the victim were both intoxicated
Wth little preneditation, he inflicted numerous blows on the
victim who did not struggle, and the final blows were fatal.

This was also a spontaneous fight, occurring for no
di scerni ble reason, between a disturbed alcoholic and a nman
who was legally drunk.” M. Merck’s aggravating factors are
identical to Kraner’s and his mtigation conpares favorably
with that of Kramer.

M. Mrck’s mtigation outweighs the two aggravating
factors, making life inprisonnment, not death, the appropriate
penalty. See Urbin v. State, 714 So. 2d 411, 416-18 (Fla.
1998) (nurder during the conm ssion of a robbery aggravating
factor and nmerged aggravating factors of during the comm ssion
of a robbery and pecuniary gain were outwei ghed by substanti al
mtigation); Robertson v. State, 699 So. 2d 1343, 1347 (Fla
1997) (“Although the trial court found two valid aggravating
circunstances [in the <course of a robbery and heinous,

atroci ous, or cruel ], we find t hat deat h IS not
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proportionately warranted in [|ight of the substanti al
mtigation present in this <case: 1) Robertson's age of
ni neteen; 2) Robertson’s inpaired capacity at the tine of the
mur der due to drug and al cohol use; 3) Robertson’s abused and
deprived chil dhood; 4) Robertson’s history of nmental illness;
and 5) his borderline intelligence.”); Voorhees v. State, 699
So. 2d 602, 615 (Fla. 1997) (“The two aggravators in this case
[in the course of a robbery and heinous, atrocious, or cruel]
are overshadowed by the mitigation and circunstances of this
murder: the murder occurred after a drunken episode between
the victim and the defendant.”); Sager v. State, 699 So. 2d
619, 623-624 (Fla. 1997) (“The two aggravators in this case
[in the course of a robbery and heinous, atrocious, or cruel]
are overshadowed by the mitigation and circumstances of this
murder: the murder occurred after a drunken episode between
the victim and the defendant.”); Livingston v. State, 565 So.
2d 1288, 1292 (Fla. 1988) (“Livingston’s childhood was marked
by severe beatings by his mother's boyfriend who took great
pleasure in abusing him while his nmother neglected him
Li vi ngston's yout h, | nexperience, and immaturity al so
significantly mtigate his offense. Furthernore, there 1is
evi dence that after these severe beatings Livingston's
intell ectual functioning can best be described as marginal.
These ci rcunst ances, t oget her Wi th t he evi dence of

Li vi ngston’s ext ensi ve use of cocai ne and mari j uana,
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count er bal ance the effect of the factors found in aggravation
[ previous conviction of violent felony and during arned
robbery].”). WIlson v. State, 493 So. 2d 1019, 1023 (Fla.
1986) (“We ... recognize that the trial court properly found
two aggravating circunstances [prior violent felony and
hei nous, atrocious, or «cruel] while finding no mtigating
ci rcunstances, we conclude that the death sentence is not
proportionately warranted in this case.”).

This is not one of the nobst aggravated, and not one of
the least mtigated, first-degree nurders. M. Merck’'s death

sentence should be reduced to life inprisonment.
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| SSUE VI

FLORI DA S DEATH PENALTY STATUTE IS
UNCONSTI TUTI ONAL.

It is wunconstitutional to renmove from the jury the
assessnment of factors that increase the prescribed range of
crimnal penalties. Apprendi v. New Jersey, 530 U S. 466
(2000). Due process and the role of the jury under the Sixth
Amendnent require notice of the State’'s intent to establish
factors that will enhance the defendant's sentence, including
pl eading them in the charging docunent, and determ nation by
the jury that the factors have been established beyond a
reasonabl e doubt. Id. Also, in Ring v. Arizona, 536 U S. 584
(2002), the Court held the Sixth and Fourteenth Anmendnents to
the U S. Constitution require the jury to decide whether a
death qualifying aggravating factor has been proven beyond a
reasonabl e doubt.

Florida’s capital sentencing schenme unconstitutionally
provides: (1) the State is not required to provide notice of
the aggravating circunstances it intends to establish at the
penalty phase; (2) the jury is not required to make any
specific findings regarding the existence of aggravating
circumstances, or even of a defendant's eligibility for the
death penalty; (3) there is no requirenment of jury unanimty
for finding individual aggravating circunstances or for naking
a recomendation of death; and (4) the State is not required

to prove the appropriateness of the death penalty beyond a
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reasonabl e doubt.

Al t hough the facial constitutionality of the capital
sentencing statute may be challenged on appeal without
obj ection below, Trushkin v. State, 425 So. 2d 1126, 1129-1130
(Fla. 1983); State v. Johnson, 616 So. 2d 1, 3-4 (Fla. 1986),
the defense preserved these issues (v1/94-110; v3/412-436).
This is an issue of law, therefore the standard of review is
de novo. State v. datzmayer, 789 So. 2d 297, 301 n.7 (Fla.
2001). No aggravating circunstances were alleged in the
i ndi ctment, no aggravating circunstances were expressly found
by the jury, there was no jury unanimty as to the death
sentence, and the State had not been required to prove death
was appropriate beyond a reasonabl e doubt, therefore the death
sentence should be vacated and a |life sentence inposed. M.

Merck’ s death sentence should be reduced to life inprisonnment.

107



CONCLUSI ON

Based on the foregoing reasons, argunents, and authori-
ties, Appellant respectfully asks this Honorable Court to
reduce his sentence to life inprisonnent (lssues V and/or VI);
reverse the death sentence and remand for a new penalty trial
before another jury [lssues | II, and/or 111, as alternative
relief); or reverse the death sentence and remand for
resentencing by the trial judge (lssue IV and/or V as

alternative relief).
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