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SUMVARY OF ARGUMENT

The decision of the Fifth District Court of Appeal in this
case does not construe a provision of the constitution, it only
applies the constitution to the facts of the case. The deci sion
al so does not expressly and directly conflict with a decision of
this Court or any other court. The Fifth District applied the
| aw consistently with other district courts but construed the
facts of the record against Hunsi cker . Under these
circunstances, there is no conflict of |aw between the district
courts. This court does not have jurisdiction to review this

case.



ARGUMENT

THE DECI SION OF THE FI FTH DI STRI CT
COURT OF APPEAL DOES NOT CONSTRUE
A PROVI SION OF THE CONSTI TUTI ON
NOR DCES I T EXPRESSLY AND DI RECTLY
CONFLICT WTH A DECISION OF TH S
COURT OR ANY OTHER COURT.

This Court has jurisdiction under article V, section
(3)(b)(3) of the Florida Constitution and Florida Rules of
Appel | ate Procedure 9.030(a)(2)(A)ii, iv, where a decision of a
district court “expressly construes” a provision of the state or
federal constitution or "expressly and directly conflicts" with
a decision of this Court or another district court. Wth regard
to jurisdiction through construction of a provision of the
constitution, this Court has said:

In order to sustain the jurisdiction of this

court there nust be an actual construction

of the constitutional provision. That is to

say, by way of illustration, that the trial

judge nust undertake to explain, define or

ot herwi se elimnate existing doubts arising

from +the [|anguage or terms  of t he

constitutional pr ovi si on. |t is not

sufficient nerely that the trial judge

exam ne into the facts of a particular case

and then apply a recognized, clear-cut

provi sion of the Constitution.
Armstrong v. City of Tanpa, 106 So. 2d 407, 409 (Fla. 1958).
Wth regard to jurisdiction through conflict, this Court has
repeatedly held that such conflict nust be express and direct,

that is, "it nmust appear within the four corners of the mpjority

deci sion.” Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986).



Hunsi cker cannot satisfy either test and this Court is without
jurisdiction in this matter.

The court below did not <construe any provision of the

constitution.

Hunsi cker argues that the decision of the Fifth District
Court of Appeal construes the double jeopardy clause of both the
state and federal constitutions. However, a close reading of
t he opinion below shows that the court actually construes a
state statute, and then applies existing constitutiona
principles to the statute. Under these circunmstances, this
court does not have jurisdiction.

The Fifth District noted the |ongstanding constitutional
principle t hat t he “standard for det er m ni ng t he
constitutionality of rmultiple convictions for offenses arising
fromthe sane crimnal transaction is whether the Legislature
i ntended to authorize separate puni shnents for the two crines.”
Hunsi cker v. State, 881 So. 2d 1166 (Fla. 5th DCA 2004), citing
Gordon v. State, 780 So. 2d 17, 19 (Fla. 2001). The Fifth
District then went on to determ ne the |l egislative intent behind
the amendnents to Florida Statute section 800.04 (2000), the
statute under which Hunsicker was charged and convicted. | d.
Construing the statute, the Fifth District determ ned that the

Legi slature did intend “that separate puni shnents be i nposed for



each crimnal offense created by the statute.” 1d. The court
did not <construe, that is “explain, define or otherw se
elimnate existing doubts arising fromthe | anguage or terns of
t he” doubl e jeopardy clauses, but rather applied the existing
construction of the constitutions to the facts of the instant
case. Arnmstrong, 106 So. 2d at 409.

The Fifth District did find that a portion of the statute,
specifically section 800.04(5)(a), Fla. Stat. (2000) did not
provi de separate punishnments for the two counts of |ewd or
| asci vious nolestation with which Hunsicker was charged and
convi ct ed. However, the Fifth District applied the existing
interpretation of the doubl e jeopardy clauses enunci ated i n Ki ng
v. State, 834 So. 2d 311 (Fla. 5th DCA 2003) to the facts of the
case, and construed those facts agai nst Hunsicker. Hunsicker,
supra. Again, there was no construction of the constitution,
but nerely an application of the construction to the facts of
this case. Under these circunstances, this Court does not have
jurisdiction based on construction of a constitutional
pr ovi si on.

The opi nion of the court bel ow does not conflict with any other
opi nions of this or any other court.

Hunsi cker alternatively argues that the opinion of the Fifth
District below conflicts with prior decision of this Court and
other district courts of appeal. However, because those other

4



deci sions did not reach the issue decided by the Fifth District
in the instant case, there is no conflict.

The Fifth District noted in its analysis that nost of the
prior decisions involving double jeopardy and nultiple
convi ctions were based on the version of section 800.04 prior to
its anmendnent in 2000. Hunsi cker, supra. I ncluded in those
cases is one of the cases Hunsicker now cites to this court as
a basis for conflict, Coffield v. State, 872 So. 2d 430 (Fla.
4th DCA 2004). Because the Fifth District in this case
construed a statute, and because it is a different statute than
the one in effect in Coffield, there can be no direct and
express conflict.

Li kewi se, there is no express or direct conflict with King
v. State, 834 So. 2d 311 (Fla. 5th DCA 2003), Cabenela v. State,
871 So. 2d 279 (Fla. 3d DCA 2004), or Mrarez v. State, 2004 W
1837888 (Fla. 4th DCA 2004). |In each of those cases, the courts
applied the same existing construction of the double jeopardy
cl auses to the cases before them The courts in those cases did
not interpret section 800.04, as anended, and apply the existing
construction of the double jeopardy clauses. The question
decided in the opinion in the instant case was not raised or

decided in any of the cases Hunsicker cites as being in



conflict. There being no conflict, express or otherwi se, this

Court is without jurisdiction to hear this case.



CONCLUSI ON
Based on the argunments and authorities presented herein, the
State asserts that this Court does not have jurisdiction to
review the decision in this case.
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