N THE SUPREME COURT OF THE STATE OF FLORI DA

TALLAHASSEE, FLORI DA

COLLEEN NODURFT, Case No. SC04-2179

Pl ai ntiff/Appel | ant, Respondent, 4'" DCA Case No. 4D03- 2516

VS.

SERVI CO CENTRE ASSCClI ATES, LTD.,
Alimted partnership, d/b/a
OWNI WEST PALM BEACH HOTEL, and
ROYCE MANAGEMENT CORP.,

Def endant s/ Appel | ees, Petitioners.
/

RESPONDENT” S BRI EF ON JURI SDI CTI ON

John F. Romano

Eri ¢ Romano

Romano, Eri ksen & Cronin
P. 0. Box 21349

West Pal m Beach, FL 33416
(561) 533-6700



TABLE OF CI TATI ONS .
SUMVARY OF ARGUMENT.

QUESTI ON PRESENTED .

ARGUMENT .

CONCLUSI ON .

TABLE OF CONTENTS

10



TABLE OF ClI TATI ONS

Cases

Goodyear Tire & Rubber Co. v. Hughes Supply, Inc., . . .1,
358 So.2d 1339 (1978)

Monforti v. K-Mart, Inc., 690 So.2d 631. . . . . . . . .1
(5'" DCA 1997)

Wal - Mart Stores, Inc. v. Rogers, 714 So.2d 577 . . . . .1,
(1%' DCA 1998)

Cardina v. Kash ‘N Karry Food Stores, Inc.,. . . . . . .7
663 642, 643 (2"° DCA 1995)

WJ. Kiely & Co. v. Dickey, 124 So.2d 731, 733 . . . . .8
(3™ DCA 1960)

Burns v. Ois Elevator Conpany, 550 So.2d 21 . . . . . .10
(3"9 DCA 1989)

Commerci al Union |Insurance Co. v. Street,. . . . . . . .10
327 So.2d 113 (2" DCA 1976)

Steele v. Royal Crown Cola Bottling Co., . . . . . . . .10
335 So.2d 586 (3% DCA 1976)

Yar brough v. Ball U-drive System Inc.,. . . . . . . . .10
48 So.2d 82 (Fla., Special D v. B 1950)

Ot her Authority

Rule 9.030(a)(2)(A)(iv) Fla.R App.P. . . . . . . . . . .2

W Prosser, W Keeton, Torts 8 39 at 244 . . . . . . . .7
(5'" ed. 1984) (quoting Scott v. London &
St. Katherine Docks Co., (1865) 3 H & C.
596, 159 Eng. Rep. 665)

Restatenent (2") of Torts (1965) §328D . . . . . . . . .9



SUMVARY OF ARGUMENT

The opinion of the Fourth District Court of Appeal does not
expressly and directly conflict with the decisions in CGoodyear,

Monforti or Wal-Mart. Under the unique facts presented in this

case, the district court properly reversed the trial court by
hol ding that the plaintiff was entitled to an instruction on res
i psa |oquitur. The district court’s opinion did not alter the
| egal standard for application of the res ipsa |oquitur doctrine.
Rather, it applied the doctrine in a manner consistent with, and

in harmony with, the cases cited by OWI.

QUESTI ON PRESENTED

DOES THE OPI NION OF THE 4™ DI STRICT COURT OF APPEAL IN THI' S

CASE EXPRESSLY AND DI RECTLY CONFLI CT W TH Goodyear Tire & Rubber

Co. v. Hughes Supply, Inc., 358 So.2d 1339 (1978), Monforti v. K-

Mart, Inc., 690 So.2d 631 (5'" DCA 1997), OR Wal-Mart Stores,

Inc. v. Rogers, 714 So.2d 577 (1°' DCA 1998), PROVIDING TH S

COURT WTH A BASI S TO ACCEPT DI SCRETI ONARY JURI SDI CT1 ON?

ARGUNVENT
This is a classic case for application of res ipsa |oquitur
— a garbage can, that appears to be securely affixed to a wall
suddenly and w thout provocation falls to the ground, the cause

of which cannot be determ ned or explained. The opinion of the



| ower court is correct, the reasoning is sound, and it is

entirely consistent with Goodyear, Mnforti and Wal-Mart.

OWI asks this Court to accept discretionary jurisdiction
based upon Rule 9.030(a)(2)(A) (iv) Fla.R App.P., which gives this
Court discretion to accept jurisdiction if the opinion of the
district court “expressly and directly conflict[s] wth a
deci sion of another district court of appeal or of the suprene
court on the same question of law (enphasis added). In the
present case, the district court’s opinion does not “expressly

and directly” conflict with Goodyear, Mnforti or Wal-Mart. An

express and direct conflict nust come from within the four
corners of the district court’s opinion, not frominferences one
party believes are supported by evidence in the case. Since OW
is unable to point to any “express and direct” conflict contained
within the opinion, it spends considerable effort to create
conflict where none exists. The elenents necessary to establish
applicability of the res ipsa |loquitur doctrine were consistently

set forth in Goodyear, Mnforti and Wal-Mart, and they were

consistently applied in the present case to a very different
factual situation. Application of the sane legal principles to
different sets of facts, arriving at different results, does not

anount to “express and direct” conflict.



Goodyear Tire & Rubber Co. v. Hughes Supply, Inc.

Goodyear involved an appeal of two consolidated tire bl owout
cases. In one case, the plaintiff had been in possession and
control of the defective tire for one nmonth and had driven it
9,500 mles. In the second case, the plaintiff had been in
possession and control of the defective tire for six nonths and
had driven it 4,000 mles. Additionally, “both parties
i ntroduced substantial expert and ot her evidence tending to prove
or disprove negligence”. (Goodyear, supra, at 1340. Furthernore,
the court stated that a tire blowut is not the type of event
that ordinarily happens only as the result of negligence. In
Goodyear, the defendant had no control over the tires at the tine
of the injuries. It had relinquished all control to the
plaintiffs Iong before the events occurred. At the tinme of the
i ncidents, the defendant no |onger had any responsibilities for
proper inspection, nmaintenance and upkeep of the tires, a

situation far different fromthe present case.

Monforti v. K-Mart, Inc.

In this case, itens on display in a retail store fell on the
plaintiff when the display collapsed. This, too, is a very
different scenario than the present case. Items on display and

for sale in the store were intended and expected to be npved,



grabbed, stacked, rearranged, nmanipulated, turned, inspected,
tested, altered, carried and replaced by customers many tines
every day. The itens were not |ocked, fastened or secured to the
wal |l or shelf. In the present case, although hotel custoners may
have been in the same roomwth the itemthat fell, there was no
evi dence that they were renoving it, picking it up, inspecting
it, carrying it, and replacing it hundreds or thousands of tines
each week, as was the situation in Mnforti (in that case, 12,000
custonmers visited the store each week).

Addi tionally, direct evidence of negligence was available to
the plaintiff in Mnforti, who introduced expert testinony to
establish why the display collapsed. In the present case,
NODURFT i ntroduced sonme general evidence that garbage cans in the
hotel were |oose, but she was never able to present “direct
evidence” to explain why this particular garbage can fell. The
only direct evidence regarding this particular garbage can was
that it was secured tightly to the wall, such that it had to be
forced out in order to renove it. There was no “direct evidence”

regardi ng why this garbage can nysteriously fell.

Wal - Mart Stores, Inc. v. Rogers

Li ke Monforti, the Wal-Mart case also involved an item

falling froma display in a retail store (a radio fell from a



hook) . Just like in Mnforti, the defendant intended and
expected for the display itens to be frequently handl ed, renoved
and mani pul ated by its custoners. Additionally, direct evidence
of negligence was available to the plaintiff in that case. The
plaintiff introduced evidence regarding the manner in which the
radi os were displayed and the nunber of radios placed on the
particul ar hook to show that they were negligently placed or hung

on the hook.

Al though a full discussion of the nmerits of this appeal is
i nappropriate at this stage, a brief discussion nust be included
in this Brief in order to denonstrate the |ack of any conflict
between the district court’s opinion and the decisions cited by
OWI. In Mnforti and Wal-Mart, the defendants relinqui shed nost
control over the itens to their custoners. Because the custoners
had such unfettered access to the itens on display, there was a
substantial probability that the negligence of soneone other than
t he defendant caused the itenms to fall. Fixtures in a public
restroomare quite a different matter. The public has access to
bathroom wal l's, dividers, ceiling lights and tiles, countertops,
urinals, wall-mounted mrrors, fold-down baby changing tables,
sinks and nore. However, the fact that such fixtures are

accessible to custoners and avail able for their use does not nean



that the property owner no |onger has exclusive control over
those fixtures. |If one of these fixtures fell onto a custoner’s
foot wthout explanation, certainly res ipsa loquitur would
apply, regardless of the fact that other customers use themand a
janitorial service mght clean them Why should a wall - nount ed
gar bage can be any different?

In the present case, OWI ’'s primary argunent is that it did
not have exclusive control over the garbage can and that the 4'"
District inproperly found that it did. Contrary to its
assertion, OVNI did have exclusive control over the garbage can
that fell. OV was responsible for inspecting and maintaining
it. It was secured and affixed to the wall. Al though custoners
had access to the restroom they did not have “access” to the
garbage can. The evidence at trial denonstrated that the garbage
can had a | ocking nechani sm (al though the evidence conflicted as
whet her or not the lock worked) to hold it in place and that it
fit snugly into the wall so that it had to be forced out in order
to renove it. Customers did not have keys to unlock the garbage
can in order to renove it fromthe wall. Unlike the situations
in Monforti and Wal-Mart, OVNI neither expected nor intended for
its customers to be renmpving and replacing the garbage can,
inspecting it, handling it, manipulating it and playing with it.

As OWNI correctly pointed out in its brief, “mere proximty to



the instrunmentality causing the injury does not negate the
exclusivity of the defendant's control in the absence of any
evidence that the plaintiff's conduct--or that of any other

person--precipitated the accident.” Cardina v. Kash ‘N Karry Food

Stores, Inc., 663 642, 643 (2" DCA 1995).

OWNI al so contends that it did not have exclusive control of
t he garbage can because an independent janitorial service was
responsible for enptying it and changing the garbage bags.
However, OWN fails to recognize that it hired the janitorial
conpany, and that the conpany was an agent or servant of OWNI

[Where the thing is shown to be under the managenent

of the defendant or his servants, and the accident is

such as in the ordinary course of things does not

happen if those who have the nmanagenent use proper

care, it affords reasonabl e evidence, in the absence of

expl anation by the defendants, that the accident arose

fromwant of care. (enphasis added)
W Prosser, W Keeton, Torts § 39 at 244 (5'" ed. 1984) (quoting
Scott v. London & St. Katherine Docks Co., (1865) 3 H & C 596,
159 Eng. Rep. 665). Absent evidence that the servant,

subcontractor or sone other third party was negligent, the res

ipsa loquitur doctrine is available to the plaintiff. “The
possibility. . .that [a] subcontractor nmay have renoved the sign
during the process of repainting and then replaced it, is not

sufficient to relieve the contractor fromits responsibility.”

WJ. Kiely & Co. v. Dickey, 124 So.2d 731, 733 (39 DCA 1960).




The 4" District’s opinion in the present case correctly points
out on page 3 that “the trial court denied appellant’s request
for the res ipsa instruction because of the possibility that
soneone in the general public could have tanpered with the trash
receptacle.” (enphasis added). The court went on to say “[t]his
interpretation of the applicability of the res ipsa |oquitur
doctrine is too narrow under these circunstances.” This ruling
by the district court is entirely consistent with Florida cases
addressing the applicability of the doctrine. The nere
possibility that the negligence of soneone other than the
def endant was responsi ble does not make the doctrine
i nappl i cabl e. In Mnforti and Wal-Mart, the res ipsa |oquitur
doctrine was found to be inapplicable based on evidence and
common under st andi ng that many custoners every day were tanpering
wi th, handling and mani pulating the itens that fell. In both of
t hose cases, there was a probability that the itens fell due to
the negligence of soneone other than the defendants. In the
present case, the nature of the instrunmentality was such that it
was highly unlikely that the negligence of anyone other than OWNI
caused the garbage can to fall fromthe wall.

Res ipsa loquitur is applicable if “the indicated negligence
is within the scope of the defendant's duty to the plaintiff.”

Restatement (2"%) of Torts (1965) §328D(1)(c). Mai ntai ni ng a



reasonably safe restroom and ensuring that the garbage can does
not fall fromthe wall is certainly within the scope of OW s
duty to the plaintiff.

OWNI further contends that the | ower court’s opinion changed

t he standard announced by this Court in Goodyear from “exclusive

control”™ to “sufficient exclusivity”. The appellate court did
not change any legal standard. It sinply applied existing lawto
the facts of this unique case. In the |last sentence of its

opinion, the court indicated that its ruling is narrow. “Based on
the facts in this case, the res ipsa loquitur charge was
warrant ed.”

Additionally, OVN attenpts to nake a distinction wthout
substance. Although Florida courts have used the term *“excl usive
control”, the analysis always focuses on the degree to which the
def endant exercises control over the instrunentality in question.
§328D(1) (b) Restatment (2"%) of Torts (1965) lends additiona
support. Res ipsa loquitur is available to the plaintiff when
“ot her responsi bl e causes, including the conduct of the plaintiff
and third persons, are sufficiently elimnated by the evidence.”
(enphasi s added).

Al though a conprehensive discussion of them is not
appropriate in this jurisdictional brief, nunerous cases have

found the res ipsa loquitur doctrine applicable even when the



defendant did not have “exclusive control”, by looking at the
degree to which the defendant exercised control wunder the
circunstances. The courts have found the doctrine applicable to

el evator mal functions (Burns v. Qis Elevator Conpany, 550 So.2d

21 (3% DCA 1989); Conmercial Union Insurance Co. v. Street, 327

So.2d 113 (2" DCA 1976)), exploding bottles (Steele v. Royal

Crown Cola Bottling Co., 335 So.2d 586 (3'% DCA 1976)), and notor

vehicles (Yarbrough v. Ball Udrive System 1Inc., 48 So.2d 82

(Fla., Special Div. B 1950)), to nane a few.

Even if this Court finds that it does have discretionary
jurisdiction, there is no conpelling reason to exercise such
di scretion and accept jurisdiction, as the |ower court’s opinion
is narrommy limted to the facts of this unique case. The
district court, upon being asked to consider this issue, refused

to certify conflict with Goodyear, Monforti or Wl -Mart.

CONCLUSI ON

The district court’s opinion does not expressly and directly

conflict wth Goodyear, Mnforti or \Wal-Mrt. Respondent

respectfully requests t hat this Court deny certiorari
jurisdiction, and allow the opinion of the 4" District Court of

Appeal to stand.
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