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STATEMENT OF THE CASE AND FACTS

Respondent does not accept Petitioner’s statenent of the
case and facts, in its place submts the follow ng:

On July 29, 1999, the State of Florida filed a Petition for
Commitnent as a sexually violent predator against the Petitioner
pursuant to 8394, Fla. Stat. (R V1; 1-2) 1In the petition, the
State alleged that the Petitioner (respondent bel ow) had been
examned by Dr. Harry A MCarin, Ph.D. and Dr. David J.
Partyka, Ph.D. Both Dr. MClarin and Dr. Partyka are |icensed
psychol ogists. On August 5, 2002, the Petitioner filed a
Mermor andum of Law and Argument in Support of Mdtion to Excl ude
Evi dence, concerning the use of actuarial tests in his civil
conmmtnment trial. (R V8; 1177-1311)

On Decenber 11, 2000, the Petitioner’s civil conmmtnent
trial began. The Petitioner was the first witness. (R V6; 97)
He reveal ed that he was 28 years old and had been adopted. (R
V6; 97) He testified that he noved from school to school due to
conflicts that occurred in the schools and eventually left
school in the ninth grade. (R V6; 100) He did obtain a graduate
equi val ency degree, “probably around 1986" fromthe Pol k Hal f way
House. (R V6; 101)

The Appellant continued his testinmny and spoke of his



juvenil e delinquency history. He had a problem with his
stepnother in 1985. According to the Appellant, “he bit her on
the arm because she was putting her armin nmy face.” (R V6;
104) As a result of this altercation, the Petitioner was pl aced
in foster care and received conmmunity control. After problens
with the Petitioner’s relationship with his famly continued, he
was permanently renoved from his famly and placed in the
Departnent of HRS. (R V6; 104-106)

The Petitioner, however, did continue to visit his home and
continue to have problens with his stepnother, Joelyn. (R V6;
106)

In further testinony, he stated that in 1987 he pled guilty
to Count 1, sexual battery of an eight year old girl in case #
JVv87-903898. (R. V6; 106), (SR, SCE#2, Exh. D, pp. 1-4)' The
girl was the daughter of Joelyn, his stepnmother. The Petitioner
stated that “1I was on psychotropic nedications because of

enotional problens and behavioral problenms of that specific

! The references to the Suppl enental Record, Seal ed Court
Exhi bits (SCE), noted in this Amended Answer Brief rely
exclusively upon the citations in the |lengthy and well -
researched briefing previously filed at the Second District
Court of Appeal. It is noted that the original supplenmental
record was forwarded to the District Court to be included in
the record on appeal; however, a copy was not retained,

t herefore, counsel for the Respondent relies upon those
references to the supplenental record, SCE, cited to by
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occurrence and -- well, basically right around that one-year
period | have very little actual recollection of.” (R V6; 107)
Additionally, Petitioner was convicted of conmtting a Lewd Act
in the Presence of a Child in case # JV87-90973. The victimin
this case was the Petitioner’s ten year old stepbrother. (SR
SCE#2, Exh. E, pp. 1-4)

I n August, 1987, the Petitioner was convicted of crim nal
m schief involving a fire that he set while in Anchor House, a
juvenile facility. (R V6; 110-111), (SR, SCE#2, Exh. F, pp. 1-
4) The Petitioner then related that around the sanme tine
period, he was accused in police reports of comitting ana
intercourse with another resident of the facility (R V6; 111-
112), (SR, SCE#2, Exh. G pp. 1-3) Wiile at another facility,
Canp Alafia, the Petitioner was convicted of striking a
counselor in case #JV88-900567. (R V6; 113-114) (SR, SCE#2,
Exh. H, pp. 1-2) He also testified that he had been convicted
of escape fromthe Pol k Hal fway House in case #JV88-901977. (R
V6; 114) (SR, SCE#2, Exh. I, pp. 1-5) Eventually, however, the
Petitioner got his GED, and successfully conpleted the program
at the Pol k Hal fway House. (R V6; 116)

Upon his release fromthe juvenile facility, the Petitioner

previ ous counsel before the Second District Court of Appeal.
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lived in the Olie Tyler foster home in Lakeland. (R V6; 116)
He then left that foster hone and was residing in a small nobile
home in Miul berry. (R V6; 116) He stated that he had been off
medi cati ons for about seven to eight nonths at the tinme when the
next sexual offense occurred. (R V6; 117) The Appel | ant
testified that he had been visiting and having dinner with Linda
Durflinger, and her two sons, Joshua and Adam VWhen Ms.
Durflinger was out of the room changing clothes, the Petitioner
testified that he fondl ed the penises of the four (4) year old
and the six (6) year old. (R V6; 117-118)

Ms. Durflinger saw Adam or Joshua running from the
Petitioner and called the police. The Petitioner was seventeen
(17) years old at the tinme of this offense. (R V6; 118) The
Petitioner was convicted of two counts of Lewd Act on a Child in
case nunber CF89-5660A1- XX and served nine and one half years of
a twel ve-year sentence. (R V6; 119), (SR, SCE#2, Exh. J, pp. 1-
4) The Petitioner further admtted that he had used drugs from
the ages of thirteen (13) to eighteen (18). (R V6; 119) The
drugs he used included “marijuana, crank, alcohol, speed, Rush
and acid.” (R V6; 120)

Wth regard to sex offender treatnment, the Petitioner stated

the he attended one session of sex offender treatnent during a



juvenil e program He was asked not to return to the program
when he tried to attend the second session because nenbers of
t he group “thought that he was intimdating.” (R V6; 123), (SR
SCE#1, Exh. M, pp. 1-20) He stated that he received thirty
seven disciplinary reports during his prison stay. (R V6; 125)

One of the disciplinary reports was for sexual activity in a
bat hroom stall w th another inmate. The reminder of the
di sciplinary reports were for fighting, disobeying witten or
verbal orders, disrespect of the officers and being in an
unaut hori zed area. (R V6; 128) The Petitioner testified that
he had problens with authority in the past but did not have
problenms with authority right now (R V6; 129)

As a result of the disciplinary reports and viol ations, the
Petitioner stated that he served “one to two years, if you added
it all together” in confinement. (R V6; 131) Confinement was
descri bed by the Petitioner as “a 6 by 9 roomw th a single bunk
or two bunks, and you are |ocked in basically 24 hours out of
the day.” (R V6; 130) Vile in prison, the Petitioner did
attend anger nmnagenent, stress nmnagenment, inpul se control and
sex offender classes. Li ke his participation in the juvenile
sex of fender program the Petitioner testified that he attended

only one (1) sex offender treatnment neeting. (R V6; 132) He



stated that he and the psychol ogist were having difficulties
comuni cating with each other so he asked to be taken out of the
program

Dr. Partyka, a licensed psychologist, testified for the
state. He received his undergraduate degree from Clark
University in 1979, his doctorate fromFlorida State University
in 1991, and was licensed by the State of Florida in 1993. (R
V7; 181) In 1998, Dr. Partyka began working with sexually
vi ol ent predators and has continued working with them since that
time. Prior to that time, he stated that he had treated in
excess of three hundred (300) juvenile and two hundred (200)
adult sex offenders. (R V7; 184) 1In addition to conducting a
nunber of initial evaluations or “chart and file” eval uations,
Dr. Partyka stated that he has done twenty-four conprehensive
eval uations wth potential civil detainees under the Ryce Act.
(R V7; 186)

On June 17, 1999, Dr. Partyka conducted his face-to-face
evaluation with the Petitioner. Prior to neeting with the
Petitioner, he reviewed docunentation from the Departnment of
Corrections, various |aw enforcenent agencies, and the Ofice of
the State Attorney. (R V7; 211), (SR, SCE#1, Exh. A, pp. 1-13)

Dr . Partyka found that the Petitioner suffered from



“pedophilia, which is a subset of paraphilia, which is a set of
arousal patterns where an individual m ght be sexually attracted
or sexually aroused by itenms, inanimte objects, or sexual
partners that are not within the normof society.” (R V7; 210)
Additionally, he testified that the Petitioner suffered from

cannabi s dependence, which was in rem ssion and a personality
di sorder called antisocial personality disorder. (R V7; 211)

In further describing the Appellant’s antisocial personality
di sorder, the psychol ogi st st ated:

In general, we’'re looking for a continua-tion of

anti soci al behavior, behavior that does not conformto

our |aws, our societal norns, that generally begin

during late childhood, into adolescence, and then

ultimately into adul t hood.

CGenerally, they talk about age ten in terns of early

chi I dhood. If you begin show ng antisocial behavior
prior to the age of ten, generally that’s a poor
predi ctor of future progress. And then you see a

series of acts until approximately ei ghteen, which is

the age at which you can then give an individual a

di agnosi s of antisocial personality disorder. (R V7,

212)

Dr. Partyka continued and reviewed the Petitioner’s juvenile
and adult offenses. In case nunbers, JV87-903898 and JV87-
03973, involving the Petitioner’s stepsister and stepbrother
Dr. Partyka testified that the Appellant used a cigarette as a
reward for sex fromthe eight-year-old stepsister and ten-year-

ol d stepbrother. He also stated that the stepsister had
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contracted gonorrhea as a result of the penile/vaginal contact.
(SR, SCE#1, Exh. A, pp. 1-13; SR SCE#2, Exh. D, Eshow)
According to this psychologist, the Petitioner denies any
i nvol venment with sexual m sconduct. “He reported that the 1987
assault on the step-siblings could not have occurred as he was
hospitalized at the tine, was on psychotropic nedications, and
has no recall of the event.” (SR, SCE#1, Exh. A pg. 7) As to

the adult conviction, Dr. Partyka states that:

M. Burton denies the abuse of the two young
chil dren. He indicated that the young nan
had simply asked him if he could help him
get dressed and at the time, the nother
bel i eved that he was committing an abusive
act, he was sinply hel ping the young man to
zip his trousers. (SR, SCE#1, Exh. A pg. 7)

In this offense that occurred December 10, 1989, Dr. Partyka
reported | aw enforcenent reports that he reviewed reveal ed that
this was nore than a single incident. “It appears that both
young children reported to their nmother that M. Burton had
nol ested them on at Ileast 7 occasions, both indoors and
outdoors.” (SR, SCE#1, Exh. A, pg. 2)

Dr. Partyka tested the Petitioner wusing the M nnesota
Mul ti phasic Personality Inventory (MWPI-2). He additionally
used the Hare Psychopat hy Checklist and the SVR-20 instrument.

(SR, SCE#1, Exh. A, pp. 911) Sone of the findings in the



MWPI -2 were as foll ows:

M. Burton responds in a well-defined pattern that is
consistent with individuals who are noted to be
| mmat ur e, i mpul si ve, hedoni stic and rebellious
agai nst authority.

M. Burton appears to be interested in his own
pl easure and does not appear sensitive to the needs
of others.... He is likely to act inpulsively, and

may use ot her peopl e for hi s own
sati sfaction.” (SR, SCE#1, Exh. A, page 9).

Dr. Partyka went on to describe the SVR- 20, stating: “this
instrunment has identified 20 factors that should be considered
in any conprehensive sexual violence risk assessnment.” (SR
SCE#1, Exh. A., pp. 10-11) He found that the Petitioner posed a
“high risk of further sexual violence” using this assessnment
instrument. (SR, SCE#1, Exh. A, pp. 10-11)

In conclusion, Dr. Partyka testified that the Petitioner’s
prognosi s was guarded and that he would not follow through with
treatment unless confined. (R V7; 225) He found that the
Petitioner was “of a high risk to reoffending.” (R V7; 256)

The state’s next witness was Dr. Harry Elbert MC arin, a



i censed forensic psychologist. (R V7; 259) Dr. MCarin
received his doctorate fromVirginia Tech in 1981, was |icensed
as a psychologist in 1983, worked at Florida State Hospital,
taught at Florida State University and has been in private
practice since 1986. (R V7; 259) He stated that he has
conducted between forty (40) and fifty (50) sexually violent
predat or eval uations and found that approximately thirty (30) to
thirty-five (35) percent of the individuals that he eval uated
met the criteria for conm tnment under the Ryce Act. (R V7; 263)
He conducted his evaluation of the Petitioner on August 11,
1999. (R V7; 267) As part of his evaluation, Dr. MClarin
conducted an extended interview with the Petitioner, did
psychonetric testing which included the MWI and Hanson’ s (1997)
Rapi d Ri sk Assessnent for Sex O fender Recidivism (RRASOR). (SR,
SCE#1, Exh. B, pp. 1-4)

In his interviewwth the Petitioner, Dr. McC arin reported
that the Petitioner “denied sexual fantasies involving children
for the past nine (9) to ten (10) years, and deni ed previous
sexual offenses which reportedly occurred on Cctober 27, 1987
and COctober 19, 1987.” (SR, SCE#1, Exh. B, pg. 2) He further
stated that the Petitioner described hinself as a person whom

was “easy to get along with.” Dr. MClarin stated that “it is
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noted that such a statenment appears to be in contrast to his
poor adjustment to confinement in FDOC as reflected in his
spending much of his tinme in confinenent status.” (SR, SCE#1,
Exh. B, pg. 2) Dr. MCarin, like Dr. Partyka, diagnosed the
Petitioner as suffering from pedophilia. (R V7; 274) He also
found that the Petitioner had a “personality disorder, not
ot herwi se specified, with prom nent antisocial and borderline
traits.” (R V7; 275)
Dr. McClarin stated that:

He appeared to have poor insight into his

suffering from pedophilia despite being

found to have engaged in inproper sexual

cont act with prepubescent children on

several occasions prior to the current
incarceration. (SR, SCE#1l, Exh. B, pp. 2-3)

Dr. McClarin found that the Petitioner presented an "extrenely
defensive profile” on the MWI and also received an el evated
score, outside of the normal, on the MacAndrews Al coholism
Scal e, another part of the MWI. (SR, SCE#1, Exh. B, pg. 3) The
Petitioner scored 4 on Hanson’s 1997 RRASOR, which was a
“relatively high risk for recidivismon this instrument.” (SR

SCE#1, Exh. B, pg. 3)
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Dr. MO arin explained his evaluation of the Petitioner, his
nmet hodol ogy and use of testing instrunments:

Well, | don’t think you need an actuarial device to
realize that there is a significant |evel of risk.
You have a person that has been repeatedly, starting
at a young age, found to engage in sexual activity
with prepubescent children, continues this, despite
bei ng put on increasingly restrictive probation, or |
believe, community control at the end and then
i nprisoned. While inprisoned for going on ten years,
| guess, not getting treatnment specific to this area
of difficulty. The man is still young.

| think that |ooking at these other factors, convince

me that he is likely to commt future acts of sexua

vi ol ence due to his suffering from pedophilia, if he's

not confined and treated for this disorder, taking

into account that he also has a personality disorder

that started young, and involves conflict with the

nores of society, whether it be free or a total

institution |like the Florida Sate Prison. (R V7; 282-

283) [ Enphasi s added]

Dr. McClarin concluded that the Petitioner suffers from
Pedophilia, conplicated by a Personality Disorder, NOCS, and
meets the criteria for a sexually violent predator under Ryce.
(SR, SCE#1, Exh. B, pp. 3-4)

At the conclusion of the trial, the trial court gave the
jury their instructions. (R V7; 369-371) The jury unani nously
found that the Appellant was proven to be a sexually violent
predator. (R V7; 389, V3; 486)

On appeal to the Second District Court of Appeal, the

12



Petitioner raised several clains regarding pretrial rulings of
the trial court, several evidentiary rulings that took place
during the course of the trial, points of the State’ s cl osing
argunment and issues relating to the jury instructions. However,
the Second District Court of Appeal found no reversible error at
trial and affirnmed the conmtnment order in all respects.

The court below went on to wite on specific issues that
were likely to recur in other commtnent proceedi ngs under the
Act: (1) Frye Issues, finding that the RRASOR and PCL-R satisfy
the articulated requirements of Frye and that the SVR-20 is not
subject to the requirenents of Frye; (2) Violation of Plea
Agreenent, finding, in accordance with rulings by this Honorable
Court, that the State does not violate a plea agreenent by
seeking civil commtment wunder the Act after the term of
incarceration is served; (3) Hearsay, the court, review ng the
claims under a challenge of a violation of the right to
confrontation wunder the Sixth Amendnent, found that this
argument had no nerit and had been definitively ruled upon by
the court in its previous decision in Cartwight, 870 So.2d at
156; (4) Use of the term “sexually violent predator” at trial
the court found that the use of the term was proper to explain

to the jury that their job is to determ ne whether the defendant

13



meets this status; and (5) Jury Instruction, finding that the
jury was properly instructed and the instructions given did not
fail to include an essential elenment of volitional control. As
t he underlying appeal pre-dated this Honorable Court’s decisions
in Hale v. State, 2004 Fla. Lexis 2406 (Fla. 2004) and State v.
White, 2004 Fla. Lexis 2402 (Fla. 2004), the Second District
certified the follow ng questi on:

MAY AN | NDI VIDUAL BE COWM TTED UNDER THE

JIMW RYCE ACT IN THE ABSENCE OF A JURY

| NSTRUCTI ON THAT THE STATE MJST PROVE THAT

THE | NDI VI DUAL HAS SERIOUS DI FFI CULTY IN

CONTOLLI NG H'S OR HER DANGEROUS BEHAVI OR?
Upon this Court’s ruling in Wite and Hale, supra, the Second
District Court of Appeal’s certified question became npot.
Petitioner now raises several issues on appeal beyond that set

forth by the Second District Court of Appeal’s certified

questi on.

SUMVARY OF THE ARGUMENT

Ceneral Statenent: The Second District Court of Appeal found no

reversible error on any of the points of appeal raised by
Petitioner below. The court below certified only one question

regarding the sufficiency of the jury instruction. Thi s

14



Honor abl e Court has definitively ruled upon that issue against
the position argued by Petitioner. See: \White, supra; Hale,
supra. All other issues raised exceed the scope of the Second
District Court of Appeal’s certified question and should not be
entertained by this Court.

| ssue |: The actuarial tests used by the State s experts;
RRASOR and PCL-R, satisfy the requirenents of Frye. The SVR-20
used by one of the State’s experts is not properly subject to
the requirenments of Frye.

| ssue Il1: Petitioner has failed to properly preserve the issue
of inadm ssibility regarding “uncharged allegations,” as the
same was not raised bel ow except in generality. Alternatively,
the limted hearsay admtted regarding Petitioner’s sexual
m sconduct at Canp Alafia in the civil commtnment trial, was
properly adm tted pursuant to Section 394.9155(5), as the sane
was nore probative than prejudicial. Shoul d the adm ssion of
this evidence be deenmed error, Respondent argues the same nust
be found harnl ess.

| ssue I11: The Sixth Anmendnent of the United States

Constitution does not apply to civil cases, Petitioner was not

deni ed due process. Hearsay was properly admtted pursuant to
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Section 394.9155(5), Florida Statutes, and did not run afoul of
the Petitioner’s constitutional rights provided in a civil

pr oceedi ng.

| ssue 1V: The standard jury instructions used in Petitioner’s
Ryce comm tnent proceeding were found sufficient by this

Honorabl e Court wunder State v. Wite, 2004 Fla. Lexis 2402
(Decenmber 23, 2004); therefore, Petitioner was not denied due

process and this issue stands noot.
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ARGUMENT
| SSUE |

DID THE TRIAL COURT ERR IN ADM TTI NG THE
STATE' S EXPERTS EVIDENCE ON FUTURE RISK
ASSESSMENT AND RECI DI VI SM  BASED UPON
ACTUARI AL TESTI NG? ( RESTATED)

The Petitioner argues that actuarial and other risk
assessnent instruments, used by the psychol ogi sts who testified,
were inmproperly admtted into evidence because they failed to
satisfy the Frye test. The expert testinony below only relied
upon the RRASOR, PCL-R, and SVR-20. The Second District Court of
Appeal found that, in accordance with prior rulings of that
court, “the RRASOR and PCL-R satisfied the requirenents

”2

articulated in Frye. Burton v. State, 2004 Fla. App. Lexis
15602 (2" DCA, October 22, 2004), citing Rodgers v. State (In re
Comm t nent of Rodgers), 875 So.2d 737, 739 (Fla. 2d DCA 2004);
Lee v. State, 854 So.2d 709, 712 (Fla. 2d DCA 2003). The court
further concluded that the remaining test, the SVR-20, was not

subject to the requirenments of Frye.

The admi ssibility of expert testinmony concerning a new or

2 Al though considered by the Second District Court of Appeal

to comply with the criteria of Frye, the Respondent’s position
is that the PCL-R in not subject to Frye anal ysis because it
is a checklist and not a true actuarial test.
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novel scientific principle entails a four-step process:

First, the trial judge nust determ ne whether
such expert testinmony will assist the jury in
under st andi ng the evidence or in determning a
fact in issue. Sec. 90.702, Fla. Stat. (1993)
(adopted by the Florida Supreme Court in Inre
Florida Evidence Code, 372 So.2d 1369 (Fla.
1979)). Second, the trial judge nust decide
whet her the expert’s testinony is based on a
scientific principle or discovery that this
‘sufficiently established to have gained
general acceptance in the particular field in
which it belongs.” Frye v. United States, 293
F. 1013, 1014 (D.C. Cir. 1923). Thi's
standard, commonly referred to as the ‘Frye
test,’” was expressly adopted by this Court in
Bundy v. State, 471 So.2d 9, 18 (Fla. 1985),
cert. denied, 479 U. S. 894, 107 S.Ct. 295, 93
L. Ed. 2d 269 (1986). The third step in the
process is for the trial judge to detern ne
whet her a particular witness is qualified as
an expert to present opinion testinony on the
subject in issue. Sec. 90.702, Fla. Stat.
(1993). All three of these initial steps are
decisions to be made by the trial judge al one.
See Johnson v. State, 393 So.2d 1069, 1072
(Fla. 1980), cert. denied, 454 U S. 882, 102
S.Ct. 364, 70 L.Ed.2d 191 (1981); Rose v.
State, 506 So.2d 467 (Fla. 1st DCA), review
deni ed, 513 So.2d 1063 (Fla. 1987). Fourth,
the judge may then allow the expert to render
an opinion on the subject of his or her
expertise, and it is then up to the jury to
determne the credibility of the expert’s
opinion, which it may either accept or reject.

Ram erez v. State, 651 So.2d 1164, 1167 (Fla. 1995). The

standard of review on appeal is de novo. Hadden v. State, 690
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So.2d 573, 579 (Fla. 1997); Brimv. State, 695 So.2d 268, 276
(Fla. 1997). This includes an appellate exam nation of three
ar eas: expert testinony; scientific and legal witings; and
judicial opinions. Brim 696 So.2d at 268; Hadden, 690 So.2d at

579. The Frye test requires proof that the new scientific test,

procedure, or principle has sone reasonable degree of
recognition and acceptability anong the spectrum of scientific
or medi cal experts who study, diagnose, test, and ot herw se deal
with the particular subject which is sought to be exam ned and
di agnosed by the proffered test,” procedure, or principle. Page
v. Zordan By and through Zordan, 564 So.2d 500, 502 (Fla. 2d DCA
1990). Appellate courts should consider the issue of genera
acceptance at the tine of the appeal; not the tinme of the trial.
ld.; United States Sugar Corporation v. Henson, 823 So.2d 104,
109, 2002 Fla. Lexis 1159 (Fla. 2002)(an appellate court should
consi der the issue of general acceptance at the tine of appeal
rather than at the time of trial).
Psychol ogi cal testinmony has been subjected to further
gqualification in the context of Frye analysis. For exanple, an

expert’s “pure opinion testinony,” based “solely on the expert’s

training and experience,” is admssible wthout having to
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satisfy the Frye standards. Hadden, 690 So.2d at 579-80;
FIl anagan v. State, 625 So.2d 827, 828 (Fla. 1993). Wher eas

scientific testinony other than pure opinion testinmony “inplies

an infallibility,” Flanagan, 625 So.2d at 828, “pure opinion

testi nony” does not. ld. Unlike scientific testinony where a
jury “will naturally assume that the scientific principles
underlying the expert’'s conclusion are valid,” i1d., such a

danger does not exist with “pure opinion testinony,” as “the
jury can evaluate this testinmony in the same way that it
eval uates other opinion or factual testinony.” Hadden, 690
So. 2d at 579- 80.

Thi s dichotony between “pure opinion testinony” and other
expert testinony subject to the Frye analysis is explained in
the partially concurring — partially dissenting opinion of Judge
Ervin, in Flanagan v. State, 586 So.2d 1085, 1109-1111 (F a. 1st
DCA 1991). Judge Ervin noted the roots of this analysis in the
California appellate court decisions which applied and
interpreted Frye. |d. Judge Ervin' s analysis of “pure opinion
testimony” in Flanagan was expressly discussed and approved by
this Court’s subsequent opinion in Flanagan. Flanagan v. State

625 So.2d 827, 828 (Fla. 1993) What is significant here is that
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both Florida and California apply the same Frye standards, and
both recognize the sane “pure opinion” exception to Frye.
People v. Kelly, 549 P.2d 1240 (Cal. 1976); Seering v. Dept. of
Social Services of Cal., 239 Cal.Rptr. 422 (Cal. App. 1987);
Fl anagan, 586 So.2d at 1109-11 (Ervin, J., partially
concurring/partially dissenting). Judge Ervin’s opinion
simlarly summarizes relevant case law to the effect that, as a
gener al rul e, medi cal expert testi nmony, i ncl udi ng a
psychiatrist’s opinion, is not subject to the Frye analysis.
Fl anagan, 586 So.2d at 1009-10.

G ven that the analysis under Florida and California law is
the sanme, it 1is therefore significant that a nunber of
California appellate courts have addressed the adm ssibility of
actuarial risk assessment instrunments in California s sexually
violent predator conmtnent proceedings. In Garcetti V.
Superior Court, 102 Cal.Reptr.2d 214 (Cal. App. 2000), reversed

on ot her grounds, sub nom Cooley v. Superior Court, 57 P.3d 654

(Cal. 2002), the court stated:

It is therefore clear that a psychol ogical
instrunent that uses an actuarial nmethod to
produce a profile of a person’s likelihood of
re-offense with an accuracy rate of over 70
percent, and that is supplenented or adjusted
by use of clinical factors, can formthe basis
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for an expert opinion on future dangerousness

wi t hout having to satisfy Kelly-Frye standards

of reliability applicable to new scientific

evi dence.
102 Cal .Rptr.2d at 238-309. The foregoing findings were nmade
with respect to an actuarial risk assessnment instrunment known as
the Static-99, one which is not at issue in the instant case,
but which is essentially a revision of the RRASOR, which is at
issue in the instant case. (R V7, 268-274, 279-282) \Wat is
significant upon review before this Court is that California's
principles are identical to Florida s.

As noted above, the purpose of subjecting sonme expert
opinions to Frye analysis is to prevent the aura of
infallibility frombeing attached to the scientific principle at
i ssue. However, with the risk assessnent instrunents, there is
no pretense of 100% perfection. The instrunments reflect that
t heir databases show that various individuals satisfying their
criteria have recidivated within a specified nunmber of years.
The percentage nmay be 10% 25% or 70% depending on the
instrument and the length of time. Not only do the instrunments
acknow edge that significant nunbers did not recidivate — thus

di savowing the aura of infallibility - but, as to the

percent ages of those who did recidivate, the instrunments do not
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purport to predict whether the individual on trial will be the
one to fall within the 50% of re-offenders or the 50% who did
not re-offend. The expert is still going to have to establish
the reasons why the expert is opining that the individual on
trial is one who is likely to recidivate. The risk assessnent
instrunents apply only to the likelihood that certain classes of
individuals will re-offend; not that a particular person within
that class is certain to re-offend. Thus, as established by
both the testinony at the Frye hearing, and the relevant
academc literature, these instrunents are no nore than
gui delines to assist experts in making their evaluations. As
such, they are not subject to Frye anal ysis.

Many studi es have been done which have routinely concl uded

that actuarial risk assessnment instruments are either at | east

as good, if not significantly superior to, pure clinical
assessnents. See, Gant Harris, et al., “Appraisal and
Managenment of Risk in Sexual Aggressors: I mplications for

Crim nal Justice Policy,” 4 Psychol., Public Policy and Law 73,
90-91 (1998); Judith V. Becker and WIliam D. Mirphy, “What Do
We Know About Assessing and Treating Sex O fenders,” 4 Psychol.

Public Policy and Law 116, 124 (1998); WIliam Grove and Paul
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Meehl , “Conparative Efficiency of | nf or mal (Subj ective,
| mpressionistic) and Formal (Mechanical, Algorithm c) Prediction
Procedures: The Clinical-Statistical Controversy,” 2 Psychol.
Public Policy and Law 293 (1996)(“the nmechanical nethod is
alnost invariably equal to or superior to the clinical
met hod. ”); John Monahan, “Violence Prediction: The Last 20
Years and the Next 20 Years,” 23 Crim Justice and Behavi or 107
(1996). Thus, any decision to exclude actuarial instrunents
woul d, at a mninmum relegate fact-finders to basing decisions
on what has reasonably been established to be an inferior nethod
of predicting dangerousness — the pure clinical approach.

Dr. Dennis Doren, a psychol ogist involved in sex offender
treatnment since 1983 and in sex offender risk assessnment since

1994 in Wsconsin, when testifying in In the Matter of the
Comm tnment of R S., 339 N.J. Super. 507, 523, 773 A.2d 72 (N.J.
Sup. App., April 20, 2001), articulated the difference between
the five types of sex offender assessnent procedures:

The first is unguided clinical judgment; this

is sinply the opinion of a psychiatrist or

psychol ogi st who has no preforned set of ideas

of what factors contribute to risk. The
second is guided clinical judgnent where the
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clinician has sone fixed or articul able ideas
of what risk factors are inportant perhaps

based on experience or theory. These first
two nethods have been used in routine civil
comm tment proceedings in New Jersey. The

third procedure is research guided clinical
judgnent in which the clinician considers
factors that research has shown as inportant.
The fourth, which is the nethod used by the
NRU, is the <clinically-adjusted actuari al
assessnment in which the clinician starts with
a statistically-based formula and rmakes
clinical adjustments according to the specific
details of each case. Finally, there is the
pure actuarial nethod which uses statistica
formul as wi thout any clinical adjustnent.

Of these nmethods, Doren said, research-guided
clinical judgment and clinically-adjusted
actuarial assessnment are the nobst often used

in the field of sexual of f ender ri sk
assessnent. The difference between the two
approaches is the weighting of the risk
factors. In research guided clinical judgnment

t he eval uator knows what factors are inportant

but not how nuch weight to give one factor

relative to the others. By using statistics,

t he actuarial approach standardi zes how mnuch

wei ght is given to each factor.
Doren testified that there are currently about 150-175 experts
nationw de in the field of sex offender risk assessnent and nost
enpl oy the clinically-adjusted actuarial assessnment nethod. At
the tinme of his testinony, June 16, 2000, fifteen states had
sexually violent predator (SVP) |aws, and only two, Texas and

Massachusetts, did not use actuarial assessnent tools. 1In July

1999, Doren surveyed the thirteen states which enploy these
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instruments to determine which were npst wused for risk
assessnment. He discovered that the RRASOR was used by nobst of
the evaluators in all thirteen states. Dr. Doren further stated
that the clinically-adjusted actuarial method is the nost
accurate nethod for risk assessnent.

According to Dr. Doren, research has shown that actuaria

analysis is at |least as efficacious as clinical judgnent and is
often better than pure clinical judgnent. The reason for this
is because <clinicians are often not systematic in data
gathering, or their nenories nmay not be totally accurate. A
Canadian study “. . . showed that <clinicians tend to
overestimate viol ence of all types, including sexual violence,
so that unguided clinical judgnment tends to come up with higher

assessnments of risk than does the actuarial process. By

restricting and structuring «clinical judgment, actuari al
instrunents produce nore refined and accurate results.” Ibid.;
See generally Dennis M Dor en, “Using Risk Assessnent

I nstrunmentation in Evaluating Sex O fenders: A Manual for Civil
Comm t nent and Beyond”, ch. 5 at 103 (2002).

As set forth by the State’'s expert wi tnesses at the Frye
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hearing, the instruments at issue herein are all widely used in
states with sexually violent predator conm tnment proceedings.
(R Vv4; 660-827, V5; 828-1015) Al t hough the actuari al
i nstruments have been devel oped between 1995 and 1998, they are
al ready showing up in significant nunbers of appellate court
opinions that summarize the trial evidence in conmmtnent

proceedi ngs. ®

®In re Commitment of Stephen E. Sinobns, 213 Ill.2d 523, 821
N. E.2d 1184 (II1l. 2004) (MSOST-R, VRAG SORAG, and Static-
99); In re Commtnment of Alan Field, 349 III|.App.3d 830, 813
N.E.2d 319 (Ill. 2d DCA 2004)( RRASOR); Conmonweal th of
Pennsyl vania v. Dengler, 2004 PA Super 38, 843 A 2d 1241,

2004 Pa. Super Lexis 114 (Penn. Sup. Crt., February 20, 2004);

People of the State of Illinois v. Erbe, 344 I11. App. 3d 350,

800 N.E.2d 137 (IIl. 4th DCA, November 13, 2003)(M nnesota
Screening Tool -Revised, Static-99, VRAG Hare Psychopathy
Checklist — Revised); Collier v. State, 857 So.2d 943, 2003
Fla. App. Lexis 15450 (Fla. 4th DCA 2003)(SVR-20); In re
Comm t nent of Eugene Bushong, 351 Il1.App.3d 807, 815 N. E. 2d
103 (Il'l. 2nd DCA, August 30, 2004); In re the Detention of
Bernard Thorell, et al., 149 Wh. 2d 724, 72 P.3d 708 (Wash.,

July 10, 2004); In the Matter of the Commtnent of R S., 339
N. J. Super. 507, 773 A .2d 72 (N.J. Sup. Crt., Appellate
Di vision, April 20, 2001); Garcetti v. Superior Court, 102
Cal. Rptr. 2d 214 (Cal. App. Dec. 14, 2000) (RRASOR and
Static-99 (revision of RRASOR); State v. Kienitz, 585 NW 2d
609 (Ws. App. 1998) (VRAG; State v. Kienitz, 597 N W 2d
712 (Ws. 1999); In re the Detention of Thorell, 2000 W
222815 (Wash. App. 2000) (unpublished) (RRASOR; VRAG SORAG
(a nodified VRAG); In re the Detention of Dean, 2000 W
690142 (Wash. App. 2000) (VRAG SORAG); State v. Barrett,
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The Fourth District Court of Appeal in Jackson v. State, 833
So.2d 243 (Fla. 4'" DCA 2002) determined that the actuarial tests
used by the expert witnesses were generally accepted in the

rel evant scientific comunity as part of the overall risk

2000 WL 566155 (Ohio App. 2000) (M-SOST-R); State v. Bare,
2000 WL 1874113 (W's. App. 2000) (RRASOR; VRAG ; People v.
Roberge, 2000 WL 1844791 (Cal. App. Dec. 15, 2000) (RRASCR);
In re the Detention of Walker, 731 N.E. 2d 994 (Ill. App.
2000) (RRASOR); People v. Oto, 95 Cal. Rptr. 2d 236 (Cal.
App. 2000) (RRASOR); People v. Turner, 93 Cal. Rptr. 2d 459
(Cal. App. 2000); State v. WIson, 2000 W. 156908 (Ws. App.
2000) (RRASOR); People v. Poe, 88 Cal. Rptr. 2d 437 (Cal.
App. 1999) (RRASOR); State v. Moore, 2000 W 1176870 (Ohio
App. 2000) (RRASOR;, M1-SOST-R); State v. Mrris, 2000 W
1010822 (Ohio App. 2000) (RRASOR; Mn-SOST-R). The Hare
Psychopat hy Checklist, which dates back to the early 1980's
and 1991 in its current revised form appears in numerous
appel l ate court opinions. Bare, supra, 2000 W. 1874113; In
the Matter of WIson, 2000 WL 1182807, at *2 (M nn. App.
2000) (referring to the test as one “used by nmany researchers
to classify an individual as a psychopath.”); In re Thorell,
2000 WL 222815, at *3 (Wash. App. 2000); In the Matter of
Patterson, 1994 W 615035, at *2 (M nn. App. 1995); In the
Matter of Poole, 2000 W. 781381, at *2 (M nn. App. 2000);
Wal ker, supra, 731 NNW 2d at 996; People v. Turner, 93 Cal.
Rptr. 2d 459, 463 at n. 13 (Cal. App. 2000); People v.
Dacayana, 91 Cal. Rptr. 2d 121, 123 (Cal. App. 1999); State
v. Watson, 595 N W 2d 403, 410 (Ws. 1999); State V.
Lauderdal e, 1998 W 906482; at *1 (Ohio App. 1998); Snetana
v. State, 991 SSW 2d 42, 46 (Tex. App. 1998); In the Matter
of MClure, 1998 W 436878, at *2 (Mnn. App. 1998)
(unpublished); In the Matter of Shaw, 1997 WL 243454, at *2
(Mnn. App. 1997) (unpublished) (quoting expert as referring
to the checklist as “one of the ‘best predictors of sexual
of fender recidivism . . .’"); In re Kunshier, 1995 W
687692; at *2 (M nn. App. 1995).
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assessnment for sexual predator recidivism VWhen consi dering
this same issue, the courts of other states have cone to the
same concl usion, permtting the use of actuarial testing and the
expert testinmony based upon such testing.?

The RRASOR (Rapid Risk Assessnment for Sexual O fender
Reci di vism was developed by R Karl Hanson in 1997, and it
scores and weights four variables: prior sex offenses; age
under 25; male victims; and extra-familial victins.® Hanson is
one of the forenost authorities engaged in original research

regardi ng sex offender recidivism and has published numerous

* People v. Sinons, 821 N.E.2d 1184 (Ill. 2004); Goddard v.

M ssouri, 144 S.W 3d 848 (Mdb. 2004); 1In re Fugelseth, 2004

M nn. App. Lexis 219 (March 2004); People v. Erbe, 800 N.E. 2d
137 (1I'l. App. 2003); Thorell v. State, 72 P.3d 708 (VWa.

2003); In re the Conmtnment of James Lalor, 661 N W2d 898
(Ws. 2003); Inre Holtz, 653 NW2d 613 (lowa App. 2002); In
re the Commitnment of Bernard G Tainter, 655 N.W2d 538 (Ws.
2002); State ex rel Ronely v. Fields, 35 P.3d 82 (Ariz. App.
2001) .

®R. Karl Hanson, The Devel opment of a Brief Actuarial Risk Scale
for Sexual O fense Recidivism (User Report 97-04) (Otawa:
Departnment of the Solicitor General of Canada) (App. 242);
Hanson, “What Do We Know About Sex Off ender Ri sk Assessnment?”, 4
Psychol ogy, Public Policy and Law 50, 63-65 (1998); Hanson and
Thornton, “Inproving Risk Assessnents for Sex Ofenders: A
Conparison of Three Actuarial Scales,” 24 Law and Human Behavi or
119 (Feb. 2000); Denpster, Rebecca Jane, “{Prediction of Sexually
Violent Recidivism” MA. Thesis, Sinon Fraser University (Dec.
1998)
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studies on the subject. Prior to devel oping the RRASOR, he
authored a neta-analysis of 136 independent studies of sex
of fender recidivism and identified the factors that had the
most significant correlation with such recidivism® Two years
| ater, he published a simlar report, synthesizing evidence from
61 follow up studies of sex offender recidivism’ Based on these
studi es, Hanson identified the seven factors with the highest
correlation, and then reduced those seven factors to four, to
avoid overl apping factors.?® After identifying the relevant
factors and the manner in which to determne their existence,
Hanson used seven different followup studies, and one
i ndependent sanple for validation. These studies included sex
of fender prison databases and/or treatnment centers, where the

of fenders were followed for periods of time ranging from 2-23

®R Karl Hanson and Monique T. Bussiere, “Predictors of Sexua
Of f ender Recidivism A Meta-Analysis (User Report 96-04) (Qtawa:
Departnment of the Solicitor General of Canada).

"R, Karl Hanson and Monique T. Bussiere, “Predicting Relapse: A
Met a- Anal ysi s of Sexual O fender Recidivism Studies,” 2 Journal of
Consulting and Clinical Psychol ogy 348-62 (1998).

8Hanson, “The Devel opnent of a Brief Actuarial Risk Scale,” supra
at 4, 12.
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years after release from institutionalization. ld. at 7-9.
These facilities included several Canadian institutions, one
|arge California correctional facility, and a British prison
facility. Id.

Hanson then used two neasures of predictive accuracy, to
test the application of the identified factors to the databases.
The preferred neasure, the “Receiver Operating Curve” (ROC),
also referred to as the *“area under the curve,” utilizes a
graph, to display the nunmber of true positive decisions and
fal se positives.® The ROC can range from .5 to 1.0, with 1.0
being perfect, and results exceeding .5 being better than
chance. I1d. The second neasure, the correlation coefficient,
referred to as “r” is not as useful, because its accuracy is

limted when base rates are low, and it is contingent upon

® John A. Swets, et al., “Better Decisions Through Science,”
Scientific American 82, 83 (Oct. 2000); Hanson, “Wat Do We Know
About Sex Offender Ri sk Assessnent?”, supra, at 54; Marnie Rice
and Grant T. Harris, “Cross-Validation and Extension of the
Vi ol ence Ri sk Appraisal GQuide for Child Mlesters and Rapists,” 21
Law and Human Behavior 231, 232-33 (1997); Vernon L. Qunisey,
Grant T. Harris, Marnie E. Rice, Catherine A. Cormer, Violent
Of fenders: Appraising and Managing Risk (Washington, D.C. :
Anmerican Psychol ogical Assn. 1998), pp. 49-54. Both the
Scientific Amrerican article and the Quinsey, Harris treatise have
ext ensive di scussions about the validity and significance of the
ROC neasurenment.
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vari abl es. | d. Since overall base rates for sex offender
recidivism are typically found to be low?® the use of this
nmeasure has been highly questioned. This measure ranges from-1
to +1, with results greater than zero reflecting greater
predictive accuracy. The correlation coefficient suggests the
relationship that one factor has wth another factor. The
average ROC for Hanson's eight original sanple databases was .71
and r equaled .27 for the seven sanples and .25 for the
subsequent validation sanple. This was viewed by Hanson as
showing “noderate predictive accuracy.” This level of
predi ctive accuracy suggested “that it is possible to identify a
| arge group of relatively low risk offenders whose chances of
recidivismare | ess than 15% over ten years, as well as identify

a small group of sexual offenders whose chances of long-term

©“Dempster, Rebecca Jane, “Prediction of Sexually Violent
Recidivism” MA. Thesis, Sinon Fraser University (Dec.
1998), at pp. 2-6

"' Hanson, “The Devel opnent of a Brief Actuarial Risk Scale,” pp.
13-15; Hanson, “What Do W Know About Sex Offender Risk
Assessnment ?”, p. 64; Denpster, supra at pp. 20-21.

2Hanson, “What Do We Know About Sex Off ender Ri sk Assessnent ?”
p. 64.
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recidivismare greater than 50% """ The author cautioned agai nst
using the instrument in isolation, while noting that it was an
i nprovenent over pure clinical predictions. ld. at 18. In a
subsequent, independent validation, Denpster, testing the RRASOR
on yet another prison database, concluded that it had noderate
predi ctive accuracy, with an ROC of .77. Denpster al so noted
t hat the RRASOR “underesti mates” sex offender recidivism since
it is based on reconviction rates, and does not consider
recidivismthat does not result in a reconviction — whether by
pl eas, failure to report, or inability of |law enforcenent to
make an arrest. ld. at 71. The foregoing summaries are
consistent with the evidence adduced by the State at the Frye
hearing. (R V4; 660-827, V5; 828-1015)

One of the elenents to be established in sexually violent
predator commtnent cases is a form of dangerousness - the
i keli hood that the person will commt further sexually violent
offenses if not commtted for |ong-term care, treatnment and
control. Dangerousness is a concept which is routinely

addressed through the opinions of nmental health professionals in

¥ Hanson, “The Devel opnment of a Brief Actuarial Risk Scale,” p
17.
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many contexts: general civil comm tnent proceedings; sexually
vi ol ent predator conm tnment proceedings; capital penalty phase
proceedings in jurisdictions in which future dangerousness is an
aggravating factor; mtigating circunstance evidence in capital
proceedings in which the defense often presents evidence that
t he defendant will be a nodel prisoner if given a |life sentence
in lieu of death. It is thus significant that the United States
Suprenme Court has routinely upheld the use of the concept of
future dangerousness, as established by the opinion testinony of
nmental health professionals, while noting that such opinions are
| ess than scientific, but nevertheless sufficiently reliable to

present to a jury.' The risk assessment instrunents are sinply

Y I'n Jurek v. Texas, 428 U.S. 262 (1976), seven justices
rejected the claimthat future dangerousness was an i nproper
consideration since it was inpossible to predict future
behavi or and dangerousness with certainty. |n Barefoot v.
Estelle, 463 U S. 880, 896, et seq. (1983), the Court upheld
the use of psychiatric testinony as to future dangerousness,
notw t hstandi ng the claimthat such expert testinony was too
unreliable on that issue. The inherent uncertainties as to
future dangerousness and expert testinony on the issue did not

call into question the validity of the judicial determ nations
that had to be made. “All of these professional doubts about
t he useful ness of psychiatric predictions can be called to the
attention of the jury.” 463 U.S. at 899, n. 7. In a simlar

vein, the “clear and convincing” burden of proof was deened
appropriate, in civil comm tnent proceedi ngs, because the

i nherent uncertainties in psychiatric diagnoses woul d
typically be incapable of satisfying the reasonabl e doubt
standard. Addi ngton v. Texas, 441 U.S. 418, 430 (1979). See
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a part of future dangerousness opinions, and it should go
wi t hout saying that no such opinions can be given with anything
approachi ng mat hemati cal certainty. Neverthel ess, such opinions
of dangerousness are permtted. See In re Beverly, 342 So.2d
481 (Fla. 1977).

In the instant case, one of the two psychol ogists who
testified for the state, Dr. MClarin, used the RRASOR sex
of fender instrument in addition to his face-to-face interview
with the Petitioner and the review of the records provided by
t he Departnment of Corrections and | aw enforcenent including the
State Attorney’s Ofice. (R V7; 267-275, 279-283)

One other instrunent, the Hare Psychopathy Checklist -
Revised (PCL-R), is treated separately herein because it is not
an actuarial risk assessnment instrument. In the instant case,
Dr. Partkya, testified that he used the Hare Psychopathy
Checklist, together with his face-to-face interview of the
Petitioner and his review of docunments in arriving at his
di agnosis and assessnent of the Petitioner. (R V7; 185-186
195-226) Li ke many other standardized psychological tests
di agnosi ng nental disorders, the psychopathy is viewed as a

di sorder. (R V7; 202, 219)

al so, Kansas v. Hendricks, 521 U S. 346 (1997).
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Research, however, has shown that there is a correlation
bet ween psychopat hy and both vi ol ence and sex of fender viol ence.
The Revi sed Checklist was devel oped in 1991, with its original
version goi ng back several nore years. Psychopathy, as neasured

by the PCL-R, is a personality disorder, sunmarized as foll ows:

The PCL-R (Hare, 1991) was constructed to provide a
reliable and wvalid neasure of the psychopathic
personal ity described by Cleckley (1976). Hare's 20-
item neasure has two correlated factors. The first
factor taps core personality traits of inpulsivity,
irresponsibility, and callousness; and the second factor
addresses antisocial behavior. As in other studies .

PCL-R scores were assessed through file review. The
PCL-R has been a reliable predictor of general (Wng,
1984) and violent recidivism(Serrin, 1996). Although
previous research has not found | arge, direct
rel ati onshi ps between psychopathy and sexual offense
recidivism these studies have found high rates of
recidivism anong those offenders who rated highly on
bot h psychopat hy and sexual deviance (Getton, MBride,
& Hare, 1995); Rice & Harris (1997).

R. Karl Hanson and Andrew J. R Harris, “Were Should W
| ntervene? Dynam c Predictors of Sexual O fense Recidivism” 27
Crim nal Justice and Behavior 6, 11 (Feb. 2000) See also, Robert
Hare, et al., “Psychopathy and the Predictive Validity of the PCL-
R: An International Perspective,” 18 Behavioral Sciences and the
Law 623, 624-27 (2000). The Hare checklist has been the subject
of extensive study, literally hundreds of academ c articles.

Psychopathy is closely related to the antisocial personality
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di sorder, those diagnosed as psychopaths have higher |evels of
violence than other offenders or forensic patients. I d.
Psychopathy is also a well-established risk factor for recidivism
in general and violence in particular. Psychopathic sex offenders
tend to recidivate the earliest and the nost often.

VWhen psychopathy is coupled with evidence of deviant sexua
arousal, “that is one of the nost deadly conbinations to energe

fromthe recent research on sex offenders.”?®

In view of the foregoing, the general acceptance of the PCL-R
is beyond dispute. |Its correlation to both violent recidivismand
sexual recidivism (at |east when psychopathy is conbined wth

sexual deviance) is also well docunented. Al t hough such an

 H Getton, et al., Psychopathy and Recidivismin Adol escent
Sex Offenders (manuscript referred to as being in preparation);
A.J.R Harris and R K. Hanson, Supervising the Psychopathic Sex
Deviant in the Comunity (1998 paper presented at ATSA Annua

Research and Treatnent Conference); ME. Rice and G T. Harris

“Psychopat hy, Schi zophr eni a, Al cohol Abuse, and Viol ent
Recidivism” 18 Interpersonal Journal of Law and Psychiatry 333-42
(1995)). See also, Mchael C. Seto and Howard Barbaree,
“Psychopat hy, Treatnent and Sex O fender Recidivism” 14 Journal
of Interpersonal Violence 1235 (1993) (PCL-R was a significant
predictor of failure on parole and a significant predictor of
general recidivism Denpster, supra at pp. 16-17 (predictive
ability of PCL-R is well docunented, with noderate predictive
ability as to sex offenders, and the conbination of psychopathy
and sexual deviance making a particularly high risk sex offender);
Tengstrom supra (finding strong relationship between psychopat hy
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instrunment should not be subject to Frye analysis for reasons
previously set forth herein, if it is, it clearly satisfies the
Frye criteria.

The Second District Court of Appeal reviewed the use of these

scientific tests in Lee v. State, 854 So.2d 709(Fl a. 2d DCA 2003),
hol di ng:

Al t hough there were conflicts in the evidence
as to the reliability of the tests and the
concl usi ons drawn by the experts, we concl ude
that the trial court did not err by allow ng
the test results to be presented to the jury
as part of the experts’ testinony. See
Jackson v. State, 833 So.2d 243, 246 (Fla. 4th
DCA 2002) (uphol di ng t he trial court’s
determ nation that the actuarial instrunents
‘are generally accepted in the relevant
scientific community as part of the overall

ri sk assessnment for sexual predators’).
However, even if there were any error
regardi ng t he Frye anal ysi s and t he
adm ssibility of actuari al evi dence, a

harm ess error analysis must be undertaken.

See Green v. State, 826 So.2d 351, 353 (Fla.

2d DCA 2002).
See al so Rodgers v. State (In re Commtnent of Rodgers), 875 So.2d
737 (Fla. 2d DCA 2004)(all owi ng for expert opinion testinony, in
concurrence with the requirenments of Frye, when relying upon

actuarial; RRASOR, PCL-R) When addressing this issue in Robert

Roeling v. State, 880 So.2d 1234 (Fla. 1° DCA 2004), the First

and violent recidivism through use of PCL-R).
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District Court of Appeal ruled:

The testinmony presented to the trial court
provi des subst anti al support for t he
proposition t hat t he ri sk-assessnent
instrunents used by the experts who testified
regardi ng appellant’s propensity to re-offend
are a generally accepted diagnostic tool in
the relevant scientific community (licensed
clinical psychologist specializing in forensic
psychol ogy and the evaluation of sexually
vi ol ent predat ors), and are based on
scientific principles that are sufficiently
established to have gai ned general acceptance
in the relevant field. Al of the experts
except one offered by appellant testified that
they use such instrunments on a regul ar basis;
t hat they are generally accepted anong
forensic clinical psychol ogists who eval uate
persons alleged to be sexually violent

pr edat or s, provi ded t hey are used in
conjunction with a clinical assessnment. . .;
and t hat t he use of ri sk-assessnent

instrunents in conjunction with a clinical
assessnment was a superior nethod of evaluating
an individual to reliance on a clinical
assessnent al one. Even appellant’s expert
conceded that such instrunents were being used
“wth great frequency by people doing these
eval uations”; and that an eval uati on based on
only a clinical assessnent would at best be
equal to (but no better than) a pure actuari al
appr oach.

See contra Collier v. State, 857 So.2d 943, 2003 Fla. App. Lexis

15450 (Fla. 4'" DCA 2003).
Lastly, in the event that this Court concludes that any
error existed with respect to the adm ssion of one or nore of

those test results into evidence, any such error is clearly
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har m ess. Both of the State's experts, Dr. Partkya and Dr.
McCl ari n, testified at trial as to bot h ment al
abnormalities/personality disorders and the high Iikelihood of
recidivism (R V7; 180-257, 258-304) Their reliance upon one

actuarial test is mniml and insignificant.
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| SSUE 1|1
DID THE TRIAL COURT ERR IN ALLOW NG THE
STATE TO USE EVIDENCE OF AN UNCHARGED
SEXUALLY VI OLENT | NCI DENT? ( RESTATED)

To the extent that Petitioner has now revised this argunent
fromthe original argunent raised to the Appellate court bel ow,
Respondent argues that this issue has not been properly
preserved for appellate review The Petitioner presented a
general evidentiary claimto the Appellate court bel ow cl ai m ng
that the trial court erred in admtting the facts underlying his
prior crimnal convictions because such evidence was irrel evant,
unduly prejudicial, and tended to show bad character or
propensity. Now, Petitioner attenpts to raise an argunent that
“uncharged” sexually violent acts were admtted into evidence;
specifically, the “uncharged allegations claimng M. Burton
commtted 5-10 lewd acts on a child by placing his penis in a
boy’'s buttock while they were at Canp Alafia in 1988.~ See
Petitioner’s Initial Brief, pg. 40.

Thi s expansion, or refinenment, of Petitioner’s argument is
further denonstrated by a review of the ruling by the Appellate

court, in which the court phrased Petitioner’s hearsay argunent:

Burton argues that the adm ssion of hearsay
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under the Act is unconstitutional because it

violated his right to confrontation under

the Confrontation Clause of the Sixth

Amendnment of the U S. Constitution and the

parallel provision in article |, section

16(a) of the Florida Constitution. Thi s

court has recently rejected this argunent.

See Cartwight [v. State (In re Conm tnent

of Cartwight), 870 So.2d 152 (Fla. 2d DCA

2004)] at 156.
Burton v. State, 884 So.2d 1112, 1114, 2004 Fla. App. Lexis
15602 (Fla. 2d DCA 2004). This finding was based upon the

rudi mentary principle that “[t] he Confrontation Cl auses of both
the United States and Florida Constitutions are expressly
l[imted to ‘crimnal prosecutions.”” Cartwight, 870 So.2d at
156. As now presented, Petitioner’s argunent was not reviewed
by the Appellate court; therefore, has not been preserved for
further appellate review and should be di sm ssed.

Should this Court disagree with the foregoing argunent,
t hen, Respondent alternatively argues that the allegations and
crimnal reports surrounding the 1988 Canp Al afia sexual acts
were properly relied upon by the State’'s experts and, to the
extent the sane were introduced before the jury, did not
constitute inperm ssible hearsay, nor could such information be
considered double and triple hearsay as now alleged by

Petitioner.
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Furt her, if it is determined that the allegations
constituted inperm ssible hearsay, then to the limted manner in
whi ch these allegations inpacted the trial, the sanme nust be
deemed harmess in light of the overwhelmng infornmation
avai lable to the State’'s experts in reaching their considered
opi nions and di agnoses. The proper standard of review regarding
harm ess error in a civil conmtnment case was articul ated by the

Second District Court of Appeal in In re Commtment of Joseph

Green, 826 So.2d 351, 353:

Section 59.041, Florida Statutes (2001), provides
that no judgnment shall be reversed because of the
| nproper adm ssion of evidence unless ‘in the
opi nion of the court to which application is mde,
after an exam nation of the entire case it shal

appear that the error conplained of has resulted
in a mscarriage of justice.’ Furt her nore,
appel l ate courts have an i ndependent and i nherent
obligation to assess the effect of error on a
verdi ct. Goodwin v. State, 751 So.2d 537 (Fla.

1999)

See generally, Addington v. Texas, 441 U.S. 418, 99 S. Ct. 1804,

60 L.Ed.2d 323 (1979).

Dr. David Partyka testified that he relied on nmultiple
sources of information in comng to his expert opinion and
di agnosis of Petitioner. Dr. Partyka specifically testified

that, relating to the acts of sexual violence against children
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under the age of thirteen, he relied upon “. . . things that
were reported either in arrest records or <clinical notes
t hroughout the file.” (R V7; 216-217)

Dr. Harry MClarin testified that when assessing the
Petitioner’s nmental condition, he “. . . relied both on ny
i npressions from talking with the man, the results of the
psychol ogical testing that | did, a review of corrections
records, |ocal police reports, and some other records that were
prepared in the process of his trial being resolved, which |ed
to his incarceration.” (R V7, 267-268)

Petitioner m sapprehends the State's experts’ I|evel of
reliance upon those specific allegations of sexual violence.
Contrary to the Petitioner’s argunent that there was heavy
reliance on these allegations, the record presents a clearly
different story. The experts reviewed and considered nyriad
factors, including: Petitioner’s Departnent of Juvenile Justice
record history; listing a nunber of convictions and prior
of fenses, a predisposition report prepared for adult court,
rating formprepared by HRS in regard to determ ning the |evel
of restrictiveness for Petitioner at the time he was a juvenile
of fender, <crimnal investigative records from the City of

Mul berry Police Departnment relating to an investigation of the
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Petitioner in l|late 1989, docunents prepared by the Florida
Depart nent of Children and Famly Services requesting
exam nation of the Petitioner to determ ne whether he neets the
definition of a sexual predator, disciplinary reports fromthe
Florida Departnment of Corrections docunenting disciplinary
actions taken against the Petitioner during his period of
incarceration, outpatient treatnment summaries prepared by the
Fl orida Department of Corrections, a discharge summary for
inpatient nental health care prepared during Petitioner’s
incarceration with the Florida Departnent of Corrections for his
crimnal conviction for a |lewd and | ascivious act on a child,
his history of drug abuse, and the State of Florida Departnent
of Corrections’ bio-psycho-social assessnment prepared by a
psychol ogi cal specialist and a senior psychol ogi st at Ham |t on
Correctional Institution dated Septenber 30, 1996. (R V7; 203-
209, 213-215) Additionally, both of the State’'s experts
conduct ed one-on-one personal interviews with the Petitioner and
adm ni stered actuarial testing evaluations in reaching their
opi ni ons and di agnoses.

In Westerheide v. State, 831 So.2d 91, 112 (Fla. 2002), this
Court found that the Ryce Act is civil, serving the “dual state

interests of providing nental health treatnent to sexually

45



violent predators and protecting the public from these
i ndi vi dual s.” This Court further recognized that “[t]he
state’'s purposes for the Ryce Act - - long-term nental health
treatment for sexual predators and protection of the public from
them - - are both conpelling and proper. 831 So.2d at 104.

Petitioner’s argunent is without merit because it ignhores the
specific purpose that evidence of prior acts serves in a civil

conm t ment proceedi ng.

In a sexually violent predator comm tnment proceeding, the
State nmust establish that the respondent has the requisite state
of mnd and that the requisite state of m nd nmakes that person
dangerous at the present tine, through the |ikelihood that the
person will commt sexually violent offenses if not commtted.
8§8394.912, 394.916-917, Fla. Stat. Thus, past conduct nust
relate to either the diagnosis of the nental condition or
personality disorder, or, to the assessnment of current and
future dangerousness of behavi or.

Petitioner alleges that the State’s experts needed to rely
upon the 1988 allegations to “show a continuing pattern.” This
is a msnoner sinmply because it is not necessary to show a
continuing pattern of sexually violent acts for purposes of

civil commtment. This Court in Westerheide interpreting section
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394.912(10), Florida Statutes, articulated the basis for
comm t ment under the Ryce Act:

In order to be coomitted under the Ryce Act,
an individual nmust meet the two-prong
definition of a sexually violent predator
Pursuant to this statutory definition, a
sexual ly violent predator is any person who
has been convicted of a sexually violent
offense and who suffers from a nental
abnormality or personality disorder that
makes the person |likely to engage in acts of
sexual violence if not confined in a secure
facility for long-term control, care, and
treat nment.

831 So.2d at 106. There is no requirenent to show a pattern of
behavi or over a specified period of tinme, rather, the nature of
a person’s acts are considered under the constraints of the
statutory provisions and definitions of the Ryce Act. This is
strongly denonstrated in the facts presented to this Court in

Hale v. State, 2004 Fla. Lexis 2406, *16 (Fla. 2004), as set

forth by Justice Pariente in her dissent:

The petition for civil commtnent was filed
in April 1999 against Hale, who was forty-
eight at the tinme, on the day he was to be
rel eased from prison for dealing in stolen
property. The prior offenses on which the
petition was based, attenpted sexual battery
and false inprisonnent, occurred in 1987.
Two previous sexual offenses had occurred
fourteen years earlier, in 1973. As this
case illustrates, the net cast by the Ryce
Act enconpasses an individual whose crine
of sexual violence is far in the past, whose
prior record shows no evidence that he is a
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danger to young children, and whose nost
recent incarceration subjecting himto civil
commitment was for an offense unrelated to
sexual vi ol ence.

Thi s unquesti onably denonstrates that Petitioner’s argunent that
the State’s experts had to rely upon the 1988 Canp Al afia
all egations to reach their respective opinions, is wholly
wi thout nmerit.

Mor eover, Petitioner m stakenly relies upon crimnal cases
to support his argunment that the use of the allegations was
i nproper in the context of this civil commtment proceeding. To
bridge the readily apparent gap between relying upon crim na
case law and this civil commtnent proceeding, Petitioner
continues to proclaimthat the Ryce Act, against the hol di ngs of
the United States Suprene Court and this Honorable Court, is not
civil in nature, rather, it nust be considered “quasi-crim nal
since its goal is to commt people for indefinite, long-term
periods,” and “[a] higher standard for relevancy nust be used,
and interpretations of relevancy as set forth in crimnal cases
woul d be applicable in this case.” See Petitioner’s Initial
Brief, pg. 43. See also: Kansas v. Hendricks, 521 U S. 346, 138
L. Ed. 2d 501, 117 S.Ct. 2072 (1997); Westerheide, supra.

Specifically regarding the introduction of the information
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related to Petitioner’s prior sexual acts at Canp Alafia, the

trial

f ound:

judge carefully weighed the argunents of counsel bel ow and

Well, I'"’'mreading the affidavit, which is a two-
page affidavit, a total of six paragraphs. The
court finds that it has several bases of factua
accounts and indicia of reliability. Ever yt hi ng
from circunstantial evidence, physical evidence,

statenents

ar guabl e,

from the alleged victim and an
guestionable denial by the alleged

per petrator.

Al t oget her,
i ndi ci a of
court that
unrel i abl e.
adm ssi bl e

9155(5) .

the court finds that there is an
reliability sufficient to satisfy the
- - to the extent that | do not find it
The hearsay evidence can be
under Florida Statute 394.91 - -

Furthernore, the court finds that this is rel evant
to the issue of whether or not the respondent has

- - or
per sonal

suffers from a nental abnormality or

- personality disorder that nakes the

person likely engage in sexual violence. The
court further finds that the probative value is
not outweighed by its wunfair prejudice. And
accordingly, I’mdenying the motion in |imnm ne.

(R V6; 40)

Prior sexually violent conduct goes to the very heart of the

civil

comm tnment case, relating, as it does, to both the nental

condition conponent and the Ilikelihood of recidivism Under

such circunstances, such evidence has routinely been held to be

hi ghly

rel evant,

and, even though obviously prejudicial to a
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respondent, the prejudice does not outweigh the relevancy.
Peopl e v. Hubbart, 106 Cal.Rptr.2d 490 (Cal. App. 2001); In re
Young, 857 P.2d 989 (Wash. 1993); In the Matter of Hay, 953 P.2d
666 (Kan. 1998); Lee v. State, 854 So.2d 709, 713 (Fla. 2d DCA
2003) (evidence of prior offenses is properly presented at a
comm t ment proceedi ng because the evidence is directly rel evant
to and highly probative of the issues that are involved, and any
prejudice does not outweigh the probative value of the
evi dence) .

Thus, in view of the foregoing, it cannot be said that the
| ower court abused its discretion in permtting the State to
i ntroduce details of prior crimnal conduct of the Petitioner
t hrough the evaluation of the State s experts. Thi s appeal

shoul d be deni ed.
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| SSUE |11
DID THE TRI AL COURT ERR I N ALLOW NG THE USE
OF HEARSAY IN THE CIVIL COWM TMENT TRI AL?
( RESTATED)

Petitioner raises several sub-issues related to hearsay, in
an attenpt to nost coherently respond to these allegations of
error, each will be addressed as presented by Petitioner in his
Initial Brief.

CGeneral ly, however, Section 394.9155(5), Florida Statutes,
allows for hearsay to be admtted in civil commi t nent
proceedi ngs under the Ryce Act as long as it is both reliable
and is not the sole basis for the civil conmtnent. It is
paranount to renenber when reviewi ng Petitioner’s allegations of
hearsay violations that the context in which this evidence was
presented was a civil proceeding, not a crimnal prosecution.
Consequently, a review of these clains nust be nmade within a
civil ~context of the applicable |I|aw. See Green, supra;
Addi ngton, supr a.

The Second District Court of Appeal, when addressing the
constitutionality of Section 394.9155(5), found that “the
protections afforded by the statute and the role of the trial

court to exclude unreliable hearsay evidence suffice to neet

constitutional requirenments.” Lee v. State, 854 So.2d 709, 713
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(Fla. 2d DCA 2003); In Re Conmtnent: John R Cartwight,
Cartwight v. State, 870 So.2d 152, 2004 Fla. App. Lexis 421
(Fla. 2d DCA 2004). In reaching this conclusion, the court
considered the allegations raised and found the |ack of any
constitutional infirmty arising from Section 394.9155(5). Wen
reviewing the instant case, the Second District Court of Appeal
once again reviewed all egations of abuse by the trial court in
the adm ssion of hearsay evidence at the civil comnmtnent tria
and, consistent with its prior rulings, rejected Petitioner’s
claims citing to Cartwight, supra at 156. Burton v. State, 884
So.2d 1112, 1114, 2004 Fla. App. Lexis 15602 (Fla. 2d DCA 2004).
As shown below, the trial court was correct in it rulings; the
hearsay was properly adm ssible, relevant hearsay evidence
admtted did not unduly burden or prejudice the Petitioner, and
hearsay was not the sole evidence presented at the civil
comm tment trial.

A Petitioner alleges that the State used its

expert w tnesses, specifically its doctors,
to introduce inadm ssible hearsay.

There is no nerit to Petitioner’s argunent. Rul e 90. 704,
Fl orida Rules of Evidence, provides that expert w tnesses are
permtted to rely wupon otherwise inadm ssible evidence,

i ncludi ng hearsay, when such matters are of a type reasonably
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relied upon by experts in that subject. The testinony of the
State’s expert witnesses was, to the degree of hearsay relied
upon, given within the bounds of Rule 90.704. The psychol ogi sts
who testified at the commtnment trial detailed the types of
matters upon which they based their opinions. Significantly,
both experts for the State reviewed and relied upon the same
types of materials in formng their respective professional
opi ni ons. Common materials reviewed included police reports,
court records, prison records, and prior psychol ogi cal
eval uations. (V7; T. 227-256, 274-302) Additionally, each
doctor conducted a face-to-face, one-on-one interview wth the
Petitioner as part of their eval uation process.

Rule 90.704, Florida Rules of Evidence, specifically
provi des that:

The facts or data upon which an expert bases
an opinion or inference my be those perceived
by, or made known to, the expert at or before
the trial. |If the facts or data are of a type
reasonably relied upon by experts in the
subj ect to support the opinion expressed, the
facts or data need not be adm ssible evidence.

Thi s provision has been construed to nean that “[t]he hearsay
rul es pose no obstacle to expert testinmony prem sed, in part,
upon tests, records, data, or opinions of another, where

such information is of a type reasonably relied upon by experts
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in the field.” Bender v. State, 472 So.2d 1370, 1371 (Fla. 3d
DCA 1985) (citations omtted). “[While the reports and tests
if offered alone may be inadm ssible, testinony regarding
di agnoses and opinions fornmulated in part through reliance upon

this data is to be admtted.” Id. at 1372 (citations omtted).

In Riggins v. Mariner Boat Wbrks, Inc., 545 So.2d 430, 431-
32 (Fla. 2d DCA 1989), the Second District Court of Appeal, when
construing Rule 90.704, noted the general rule that “experts are
generally permtted to express opinions which are based, at
| east in part, upon inadm ssible information.” Ri ggi ns al so
recogni zed the exception to the general rule, that being a
prohi bition agai nst the use of an expert wi tness’ testinony to
nerely serve as a conduit to place otherw se inadnissible
evi dence before a jury. This exception was applied in Riggins
because the case involved a piece of evidence which had
previously been ruled inadm ssible due to a specific finding of
its unreliability and that unreliable, and ot herw se
i nadm ssi ble evidence, constituted the sole basis for the
expert’s ultimte opinion. Id. The facts in the instant case

are directly inapposite to the facts reviewed by the court in
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Riggins. In the case now before this Court for review, the trial
judge below nmade a specific finding that the evidence was
reliable and adm ssible. (V6; 40)

Unli ke Riggins, the opinions of the experts in the instant
case were predicated upon a wide variety of evidence, nuch of
whi ch was not hearsay at all. In particular, it should be noted
that the experts based their opinions, to sone degree, on their
interviews wth Petitioner. Simlarly, records from the
Department of Corrections, regarding Appellant’s behavior and
treatment while in that agency’s custody, would be adm ssible
under the hearsay exception for public records. See Rule
90.803(8), Fla. R Evid.

The nobst significant point, however, is that under Rule
90. 704, experts may rely on facts or data which “are of a type
reasonably relied upon by experts in the subject to support the
opi ni on expressed.”

Therefore, it is clear fromthe trial herein that the types
of materials to which Petitioner objects are materials which
specialists in the field typically rely upon when fornul ating
opi ni ons and di agnoses. This is further corroborated by the
vast body of judicial opinions emanating from sexually violent

predator comm tnent cases across the country over the past
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decade as well as the volunmes of academc literature on this
subj ect .

I n People v. Hubbart, 106 Cal. Rptr. 2d 490, 498 (Cal. App
2001), Dr. Phenix, a psychologist testifying on behalf of the
State, indicated that “[a]s part of the latter evaluation, she
intervi ewed defendant and reviewed all of his records.” Defense
experts, Dr. Mssett and Dr. Donal dson, simlarly gave testinony
whi ch they predicated upon a review of the defendant’s records.

I d. See also, In re Young, 857 P.2d 989, 994-96 (Wash.
1993) (opi nions of nmental condition and dangerousness based on
records review); In re Detention of Aguilar, 892 P.2d 1091,
1092-93 (Wash. App. 1995) (expert’s testinony regarding
i kelihood of recidivism was “based on police reports
(including statenents of victins), docunents fromthe Departnent
of Corrections, progress reports from SCC, psychol ogical test
data from the SCC, and diagnostic interviews during M.
Agui lar’s detention at the SCC'); State v. Watson, 595 N. W 2d
403 (Ws. 1999)(psychol ogist could render opinion based on
otherwi se inadm ssible evidence such as victim hearsay
statenments in a PSI report).

The sanme point was nmade in Florida s first sexually violent

predator case to result in an opinion from an appellate court
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after a civil commtnment verdict, Westerheide v. State, 767
So.2d 637, 641 (Fla. 5th DCA 2000), affirmed, 831 So.2d 93 (Fla
2002) (noti ng t hat experts’ di agnoses “wer e based on
consideration and review of extensive sources of information
including the facts and circunstances surroundi ng the underlying
offense for which the appellant was convicted; personal
interviews with the appellant; police reports; reports fromthe
Departnment of Corrections. . . .7). The foregoing cases are
just a sanmpling of the many witten opinions that reflect
simlar uses of prior records as the basis for the experts
opi ni ons.

In the instant case, the Petitioner argues that statenents
made during the trial, including the testinony of Dr. Partyka
and Dr. McClarin relating to the allegations of sexually violent
of fenses were inadm ssible. Such statenments nade during Dr.
Partyka' s testinmony included his review of the Petitioner’s
Department of Juvenile Justice history, his review of Departnent
of Corrections’ disciplinary reports and treating physicians at
the Department of Corrections. (v7; T. 217-220, 222) As
comment ed upon by the court in Westerheide, Dr. Partkya, as an
expert wtness, was able to arrive at his diagnosis of the

Petitioner after reviewing extensive records i ncl udi ng
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Departnment of Corrections records, Florida Civil Conmmtnent
Center records, and other documentation furnished to himby the
Departnent of Children and Fam |y Services together with his

personal interview with the Petitioner.

It should be abundantly clear fromthe foregoing that the
matters upon which the experts herein relied are matters upon
whi ch psychol ogists routinely rely when giving clinica
opi nions, both in commtnent cases and in anal ogous settings.
Wt hout these sources, experts would be relegated to giving
opi nions based solely wupon a clinical interview of the
respondent, which the respondent could thwart, either by not
giving an interview at all; effectively precluding any civi
conmm tment proceeding to nove forward. Moreover, by relegating
the State’'s experts to sole reliance upon an interview of the
respondent, the experts would again be forced to render opinions
based upon self-serving and potentially manipul ative statenments
fromthe respondent. Thus, the evidence was properly adm ssible
under Rul e 90.704.

In civil commitnment cases hearsay has a nuch broader use.
Section 394.9155(5), Florida Statutes, expressly permts the use

of hearsay unless it is shown to be unreliable. It is within
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the purview of the Legislature to determ ne the type of evidence
which may be used to fulfill the public policy of the Ryce Act.
The testinony adm tted here was precisely what the Legislature
envi si oned when section 394.9155(5) was creat ed.

There was no show ng of any unreliability of any matters
upon which the State or its experts relied. Further, Petitioner
testified and therefore had the opportunity to dispute the
evi dence presented by the State.

The Second District Court of Appeal reviewed the use of
hearsay in a Ryce proceeding in Wllians v. Florida, 841 So.2d
531 (Fla. 2d DCA 2003), and held that experts who testified at a
civil detainee’s trial could rely upon hearsay fromthe police
reports of the detainee’s prior crimnal convictions in arriving
at their opinions.

In Lee v. State, 854 So.2d 709 (Fla. 2d DCA 2003), the
Second District Court of Appeals rendered an opinion concerning
the use of hearsay in civil conmtnent proceedings. Again, the
court held that the trial court carefully analyzed the hearsay
evi dence presented during the trial, considered the detainee’s
chal | enges and objections and excluded unreliable and irrel evant
hearsay while admtting reliable hearsay pur suant to

8394. 9155(5), Fla. Stat. The court in Lee further held that
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8394.9155(5), Fla. Stat., neets constitutional requirenents.
ld. at 713; Cartwright, supra.
B. The use of hearsay evidence at the civil
commitment trial was not unduly prejudicial;
rat her was probative in nature outweighing
any prejudice to the respondent.

The limted use of hearsay relating to the findings of the
expert w tnesses was not unduly prejudicial and was used in
conjunction wth non-hearsay information, resulting in the
adm ssion of highly probative testinony w thout an undue burden
bei ng pl aced upon the Petitioner. Apart fromthe unique nature
of expert testinony under Rule 90.704, hearsay evidence is
ot herwi se adnmissible at a commtnment trial. Evidence regarding
the facts of prior sexual or other violent offenses is highly
relevant to the assessnment of a nental condition and
danger ousness. Absent such facts, experts could not fornul ate
their opinions and explain the basis of those opinions to the
jury. Thus, while such evidence is undoubtedly prejudicial to
the defense, it is an indispensable part of the State’'s case.
As such, prejudice cannot be said to outweigh probative val ue.

G ven that sexually violent predator conmmtnents are

constitutionally valid, Petitioner, in seeking to exclude the

use of docunmentary bases for the experts’ opinions, is
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effectively proposing that constitutionally and statutorily
perm tted proceedi ngs should bar the use of any and all evidence
whi ch coul d conceivably prove the case against the Petitioner.

Such a claim should be viewed as frivol ous. See West er hei de,

supr a
C. The introduction of hearsay under the Ryce
Act is not unconstitutional under a claim
t hat it is wunreliable and denies the
respondent a right to confrontation. The

Ryce Act is a civil conmtnment proceeding,
not a crimnal prosecution; therefore,
respondent is not entitled to a full panoply
of Constitutional crimnal |aw safeguards.

There was no showi ng of any unreliability of any matters
upon which the State relied at Appellant’s civil comm tnent
trial. Further, Appellant testified, therefore, had the
opportunity to dispute the evidence presented by the State and
its witnesses.

Petitioner relies heavily upon the Fifth District Court of
Appeal’s ruling in Jenkins v. State, 803 So.2d 783 (Fla. 5" DCA
2001), in which the court held that the respondent in that case
was denied a fair trial because police reports containing
unsworn al |l egations of serious sexual m sconduct were introduced

into evidence without providing the respondent the opportunity

to confront the witnesses who had made the unsworn statenents.
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| mportantly, Jenkins can be distinguished based upon the facts

of that case and the facts presented by the case now before this

Court for review The Jenkins court specifically found that:

Jenki ns appears to have been comm tted al nost solely on
hearsay evi dence. Section 394.9155(5), Fla. Stat., while
permtting hearsay evidence to be used in determ ning whether to
seek comm tnment ‘unless the court finds that such evidence is
not reliable,” mandates that ‘in the trial, however, hearsay
evidence may not be used as the sole basis for commtting a
person.” 803 So.2d at 786. In Jenkins the respondent’s
qualifying offense was for |lewd assault involving a child and
that was his only conviction for sexual m sconduct. The
addi tional ‘hearsay’ evidence admtted in Jenkins consisted
solely of police testinmony from police reports that the
respondent had broken into hones and had asked perm ssion to go
to bed with m nors; however, any matters that made it as far as
trial were resolved by plea to a non-sexual offense. In the
case now before this Court, there was independent, substantia
evidence presented wupon which the jury could find that
Petitioner was properly subject to civil comm tnment under the

Ryce Act as a sexually violent predator. The State introduced
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evidence of convictions for sexually violent offenses:
Petitioner pled guilty to and was convi cted of sexual battery on
an eight-year-old girl; Case No. JV87-903898, Petitioner was
convicted of commtting a lewd act in the presence of a child;
Case No. JV87-90973, Petitioner was convicted of two counts of
lewd act on a child in Case No. CF89-5660A1- XX, and according to
the records of the Departnment of Corrections, Petitioner was
di sci plined t hrough t he institution's di sciplinary
adm ni strative process while in prison for one act of sexua

m sconduct with another inmate. The court in Jenkins recognized
t hat when no ot her convictions were present, the respondent did
not have the ability to confront witnesses whose testinony was
comng in through police officers and not the actual wtness.

This is distinctively different than the underlying facts of
this action. Petitioner in this case was not just “confronting
t he nessenger,” he was faced with prior convictions, in fact, in
at | east one case he plead guilty to crimnal charges resulting
in his conviction. 803 So.2d at 786. Even the court in Jenkins
recogni zed the qualifying distinction between police reports
whi ch contai ned “unchal | enged and unchal | engeabl e prej udici al
hearsay and police reports which relate to cases in which the

respondent has pled or been convicted.” The latter having an
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indicia of reliability. 803 So.2d at 785.
Section 394.9155(5), Fl orida Statutes, permts the
i ntroduction of hearsay evidence in the civil commtnment trial.
The Ryce Act, a sexually violent predator statute, has been
definitively held to be a civil action not a crimnal
prosecution, regardless of the fact that it may act to
conprom se liberty rights of a limted group of individuals
deened by the legislature to be dangerous to society as a whol e.
Westerheide ', supra. See also Kansas v. Hendricks, supra.
Respondent respectfully disagrees with the position taken by the
Fourth District Court of Appeal when it stated: “Cbviously this
statute nust be construed in |ight of the Fourteenth Amendment
right of confrontation.” 803 So.2d at 785. Respondent
contends, as found by the Second District Court of Appeals in

Cartwight “[t]he Confrontation Clauses of both the United

1 See also State v. Goode, 830 So.2d 817, 819 n.1 (Fla.
2002), in which this Court stated:

We have upheld the constitutionality of the
[ Ryce Act] as to various challenges in
West er hei de[ ] .

As the court noted in Cartwight, supra: “This statenent in
Goode appears in an opinion joined by a majority of the
menbers of the Court — including all the justices who did not

join the plurality opinion in Westerheide.” 870 So.2d at 154.
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States and Florida Constitutions are expressly limted to
‘crimnal prosecutions.’”
Respondent further argues that any collateral hearsay

evidence, if deened inproper by this Court, is harmess. QGeen,
supra. As such, Petitioner’s claimhas no nmerit in the context

of a civil commtnment proceeding and this appeal should be

deni ed.
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| SSUE |V

THE RYCE ACT ENCOWASSES THE REQUI SITE
FI NDI NG OF SERI OUS DI FFI CULTY | N CONTROLLI NG
DANGEROUS BEHAVI OR AS AN | NHERENT ELEMENT OF
THE ACT, THEREBY DOES NOI REQUI RE AN
ADDI TI ONAL JURY | NSTRUCTI ON. ( RESTATED)

Petitioner acknow edges that this Court has already
definitively ruled inapposite to his argunent that Florida' s
Ryce Act’s jury instructions do not address the |evel of
volitional control required for a determnation of civil
commtnment; i.e., a finding that a respondent has “serious
difficulty controlling behavior.” Specifically, Petitioner
recogni zes this Court’s ruling in State v. Wite, 2004 Fla.
Lexis 2402, 1, 29 Fla. L. Wekly S821 (Decenmber 23, 2004),
hol ding that Crane'’ inposed no new elenment requiring an
additional jury instruction and that “the jury need not be
instructed that the respondent nust have serious difficulty
control ling behavior.”

Rat her, Petitioner appears to be raising a sufficiency
argunment in the guise of “preserving for federal review the
issue of the inposition of a new el enent under Crane. |In F.B.
v. State, 852 So.2d 226, 2003 Fla. Lexis 1177 (Fla. 2003), this

Court held that:

"Kansas v. Crane, 534 U.S. 407 (2002).
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rarely will an error be deened funda-
mental, and the nore general rule requiring
a contenporaneous objection to preserve an

issue for appellate review will usually
apply. W find that the interests of
justice are better served by applying this
gener al rul e to chal | enges to t he

sufficiency of the evidence.
It appears that Petitioner may be m sguidedly relying upon an
exception to the foregoing; that being “[an] exception to the
requi rement that clainms of insufficiency of the evidence nust be
preserved occurs when the evidence is insufficient to show that
a crime was conmtted at all.” F.B., 852 So.2d at 230 (an
argunment that the evidence is totally insufficient as a matter
of law to establish the comm ssion of a crine need not be
preserved, such conplete failure of the evidence neets the
requi renents of fundanental error), citing to: Troedel v.
State, 462 So.2d 392, 399 (Fla. 1984); Vance v. State, 472 So.2d
734 (Fla. 1985). Respondent, while acknow edgi ng the extensive
review conducted by this Court in Wsterheide, respectfully
di sagrees with Petitioner that a review of the sufficiency of
the evidence at trial can be made in the absence of a properly

preserved claimat trial.'® P

B« Tl his error was not preserved” bel ow as conceded by

Petitioner in his Initial Brief to the Second District Court
of Appeal in Case No. 2D01-223 at page 76.
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Petitioner did not preserve this issue at trial. (V3; R 489-
494, V6; T. 55-61, Vv7; T. 315, 342, 350, 367, 371, 381)

As this Court and the Suprene Court of the United States
have definitively held, civil comm tnent proceedings are civil
not crimnal in nature. Kansas v. Hendricks, 521 U S. 346
(1997); Westerheide, supra. The only exception that would all ow
a non-preserved fundanmental error review, i.e., the evidence was
insufficient to show that a crime occurred, does not apply to
this civil proceeding.

However, should this Honorable Court disagree wth

Respondent’ s foregoing argunent, then, Respondent alternatively

argues that the record reflects that anple evidentiary proof was

presented at trial denonstrating Petitioner’s “serious
difficulty in controlling behavior,” as required by Crane and
West er hei de.

The Petitioner has been involved in a substantial nunber of
docunent ed sexual offenses, this behavior began in his youth and
continued into adulthood. I ndeed, Petitioner’s lack of
volitional control is readily inferred from his behavior with
the victinms; his stepsister and stepbrother in 1987, another
resident of a juvenile facility also in 1987, and the conviction

for fondling the young boys in 1989. (V6; T. 107, 110-111, 116-
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117) The Petitioner engaged in various inappropriate sexual
of fenses, including the fondling and touching of young boys and
disciplinary reports involving a sexual violation during his

i ncarcerati on.

This general, persistent course of behavioral conduct
denonstrates Petitioner’s inadequate control over his behavior
t hroughout his life. Dr. McClarin opined that he thought the
Appel | ant’ s pedophilia would affect his enmptional or volitional
capacity to the extent that he has serious difficulty
controlling his behavior to any manageabl e degree. (V7; T. 274,
276, 282, 300)

Dr. Partyka concurred with Dr. McCarin’s expert opinion and
testified that the pedophilia affected the Petitioner’s
enmotional or volitional capacity to the point that he has
serious difficulty in controlling his behavior and is likely to
re-of fend. (vr;, T. 210, 219) Additionally, the tw State
experts found it relevant that Petitioner neither denied nor
mnimzed his responsibility for his actions, |acking any
i nsi ght regarding the negative inpact his behavior had upon his
victimns.

In light of the foregoing, the record unquestionably
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denonstrates that anple and sufficient evidence was presented at
Petitioner’s <civil commtment trial that he has serious
difficulty controlling his behavior. This being so, there is no
deficiency in the State’'s evidence in accordance with the
evidentiary requirenents of Crane, Westerheide and State v.
White, 2004 Fla. Lexis 2402, 1, 29 Fla. L. Wekly S821 (Decenber

23, 2004); therefore, this appeal should be denied.

CONCLUSI ON

WHEREFORE Respondent respectfully requests that this Court
uphold the ruling of the Second District Court of Appeal.
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