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STATEMENT OF THE CASE

On 7-29-99 the State filed a Petition for Civil
Comm t nent pursuant to the Jimmy Ryce Act (hereinafter the
Act) seeking involuntary civil commtment of Petitioner, Gary
Burton. (V1/R1-2) M. Burton had a jury trial, and on 12-14-00
the jury unani mously found M. Burton to be a sexually violent
predator for civil commtnent purposes. (V3/R487,488; V7/T388-
390) On that sane date the trial court entered a judgnment and
conm tment order. (Vv3/501-502; V7/391) M. Burton’s notion
for new trial was tinmely filed on 12-20-00 and denied on 12-
21-00. (V3/ R4A89-494) M. Burton’s notice of appeal was
timely filed on 12-28-00. (V3/R497-498)

On 10-22-04 the Second District Court of Appeals issued
an opinion affirmng the conmmtnent. In that opinion the
Court addressed the Frye' issue and specifically accepted the
SCR-20 as a tool to use in a Ryce Act case not subject to Frye

requirenents. Thi s opinion conflicts wth the Fourth

District’s decision in Collier v. State, 857 So. 2d 943 (Fla.

4'™  DCA 2003), which stated the Frye requirenents were
applicable to the SVR-20, the State did not establish the Frye
requirenents, and the wuse of the SVR-20 at trial was
reversible error. In addition, the Second District’s opinion
certified the jury instruction issue as to whether the jury
nmust be instructed on the fact that the individual has serious
difficulty in controlling his dangerous behavior. A tinely

notice to invoke this Court’s jurisdiction was fil ed.



(..continued)

! Frye v. US, 293 F. 1013 (D.C. Cir. 1923).
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STATEMENT OF THE FACTS

A. The Frye Hearing Testinony:

In order to determine if there was w despread general
acceptance throughout the nedical community for making
recommendations as to future dangerousness and recidivism for
sexual offenders, a Frye hearing was held (Dr. Doren and Dr.
Shaw for the State, Dr. Hart and Dr. Oto and Dr. Berlin for
M . Rodgers).

Dr. Doren, a psychol ogist in Wsconsin, has perforned sex
of fender comm tnments, done sex offender civil conmtnents,
specialized in the assessnment and treatnment of sex offenders
and testified in 5 or 6 states--including Florida. (V4/ R673-
688) He wuses actuarial instrunents in the assessnment and
prediction of recidivism of sexual predators. An actuari a
instrunent is a scale that is a systematic way of organizing
and interpreting pieces of information. (V4/ R692):

VRAG (Vi ol ence Ri sk Appraisal Guide) came out in
1994 and is a 12-item instrument designed to assess
i kelihood for violent recidivism 1in previously
convicted violent offenders. He received training
in admnistering this test, and it 1is wused by
everyone in Kansas, everyone in North Dakota (4
people), sone in Florida and sone in Wshington.
Ot her instruments became nore popular, so other
states don't use it. VWile it assesses the
i kelihood for being arrested for a new violent
offense within 7 years or 10 years after release
from incarceration, it is not relevant to just
sexual violence risk assessnent. Dr. Doren believes
it has gained general acceptance in the field of
psychol ogy that deals with assessnment and prediction
of recidivismin sexual predators, but those who use
the VRAG use sonmething else too. (V4/R693-697, 768)
The VRAG is nore subjective than other tests.
(V4/ R744) He stopped using it a year ago (V4/R700),
and it's not used nmuch since other tests nobre geared
toward sex offenders canme along (V4/R787).



SORAG (Sex O fender Risk Appraisal Gui de)
assesses violence likelihood for just sex offenders.
It's used in 4 states, and Dr. Doren believes it
has general acceptance even though he doesn't use it
as he believes it to be redundant to VRAG (V4/ R697-
700) It is not used nmuch since other tests have
cone along. (V4/ R787) There is no manual. (V4/ R745)

MhSOST (M nnesota Sex O fender Screening Tool)
was specifically developed to assess risk of sexual

reoffense for sex offenders Jleaving prison in
M nnesota in response to the creation of the sex
of fender civil comm tnment process. It's used in 7
states, and Dr. Doren believes it has gained genera
accept ance. It's for the |likelihood of re-arrest
for a new sex offense within 5 years. Dr. Doren
still uses it but is about to stop, because there is

now a better revised test--the MiSOST-R.  This test
is used in 10 states. (V4/R700-706) MhSOST is not
useful for incest offenders. MhSOST-R was recently
cross-validated by the sane person who created it,
but never by an independent person. The people used
in this small sanple do not reflect the diversity of
Florida' s incarcerated popul ation. MhSOST- R scored
information related to charges that did not lead to
convictions. (V4/ R752-757)

RRASOR (Rapid Risk Assessnment for Sex O fense
Reci di vi sm) assesses reconviction for new sex
offense likelihood for previously convicted sex
of fenders. Dr. Doren believes it has gained genera
acceptance, and it is wused in the 13 states he
surveyed. (V4/R706-708) Though the WMSOST-R and
RRASOR are strongly enbraced and test for the sanme
thing, they do not agree with each other--there is
not a good correlation between the two scores on
predicting reliability. Dr. Doren does not see this
as a problem because he believes they test for
different things--RRASOR tends to assess sexual
deviancy and MSOST-R tends to assess violent
antisoci al behavior. RRASOR should not be used in
i solation. (V4/ R761-768)

PCL-R (Psychopathy Check List Revised) is a
psychol ogical test designed to assess someone who
has a syndronme or coll ection of personal ity
characteristics called psychopath. It's not an
actuarial. He uses it regularly except in juveniles
(10 states are wusing it), and he believes it has
gai ned general acceptance. (V4/R708-710) The PCL-R
reconmends an interview, but i f records are
sufficient, it's not necessary. It should never be
based on an interview al one. Al t hough not desi gned
for juveniles, he believes it's okay to use it on
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soneone who was incarcerated as a juvenile when that

person becones 18. Al t hough not designed for

predictive purposes, that is how it's being used.

(V4/ R777-783)

SVR-20 is not used by Dr. Doren because it's not

wel |l researched. (V4/R711-712) That test has a

clinical structure, and he doesn't trust his own

clinical judgnment. Al so, the risk factors on that
instrunent include sonme that have an unknown degree

of research support relative to sexual violence.

It's not generally used. (V4/R780-783) However, the

SVR- 20, WMhSOST, and MSOST-R are the tests used by

the 18 doctors under contract with the Departnment of

Children and Fam |y Services (DCF). (V4/ R769-774)

Dr. Doren has done about 145 sexual predator risk
assessnents and has supervised over 150. (V4/R714) There are
5 different approaches to evaluating a sexual predator: (1)
pure clinical with no research, (2) guided clinical judgnment,
(3) research guided clinical judgnment, (4) clinically adjusted
actuarial assessnment, (5) pure actuarial assessnent. He uses
the fourth approach, as do the vast mpjority of evaluators.
(V4/ R718-720) St. Ex. 6 is Dr. Doren’s survey results from
sending out emuils to people in 13 states asking what they
use. (V4/ R721-723)

Dr. Doren admtted many actuarials were derived fromvery
limted populations based on small areas where they were
devel oped --the northeast, southern Canada, M nnesot a. These
actuarials have not gone through research | ooking at racial or
cultural issues or for those physically disabled. (V4/ R727-
734) The people used in these small sanples do not reflect
the diversity of Florida's incarcerated population, and Dr.
Doren doesn't know if the tests created in snmall areas wi thout

hi spani cs or blacks or caribbean people would cast doubt on
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the applicability to a Florida person. This was an
interesting question."” (V4/R752-757,787-793) These sanpl es
i ncluded people who had been re-arrested or re-convicted for
illegal sexual behavior; but because sexual behavior varied,
it mght be legal conduct in Florida. That was, he adm tted,
a very inportant point. (V5/R984-998)

Dr. Doren noted the use of actuarials to assess sex
of f ender recidivism is new (VRAG - 1994, RRASOR- - 1997,
M nnesot a--1997,1998) and that «clinical judgnent 1is only
slightly above chance levels. (V4/ R737-740) Although none of
t hese actuarials have gone through assessnent procedures, Dr.
Doren said the procedures that apply to psychol ogical tests do
not apply to actuarial tests. The actuarial does not assess
psychol ogical functioning;, it does not assess any type of
psychol ogi cal concept since it 1is not about personality,
achi evenents, intelligence, or behavioral descriptions of the
i ndi vi dual . None of the actuarials were designed to be
psychol ogical tests nor were they designed to be wused
specifically by psychol ogi sts.

They are open to anyone and are on the Wb. It’s easy to
adm ni ster these instrunents, and the ease of use neans the
reliability 1is straightforward and expected to be high.
However, there was a problem with one of the exam ners on the
MhSOST-R; but Dr. Doren blamed that o a lack of training.
When the MSOST-R was tested for inter-rater reliability
(i.e., when several doctors evaluate the sane person to cone

up with the same score), one rater was way off from the rest.



Dr. Doren said that rater had been hired the day before and

had not been trained on how to find information in the

M nnesota Dept. of Corrections records. None of the other
actuarials have been tested specifically for inter-rater
reliability. Instead, people who noved on to the next step of
testing for nmeaningful ness. Consi stency in scoring has been

found in one study for WMSOST and several tinmes for VRAG
RRASOR and SORAG. (V4/ R743-745;V5/ R961-967)

Dr. Doren agreed that actuarials are not wused in any
ot her psychol ogi cal or psychiatric areas. He also admtted no
manual s have been published for them and it's unlikely there
ever will be. (V5/R972-976) Dr. Doren noted actuarials have
only a noderate degree of usefulness in predicting recidivism
but they are useful in assessing the degree of |1likelihood.
The expert is assessing risk, not recidivism wth the expert
assessing the degree of |Ilikelihood the individual has for
commtting a new offense. In the proffer (the State objected)
Dr. Doren was concerned about the accuracy and clarity of the

information conveyed by experts to the trier of fact,

including whether the trier of fact wll understand the
di fference between recidivism and |ikelihood. In his opinion
the trier of fact will still fall back on the nunbers and
msinterpret them to decide if a person will or wll not

recidivate despite the caveats. (V5/R1005-1010)
Dr. Shaw is a psychologist in Florida specializing in the
eval uation and treatnment of sex offenders. He was accepted by

Florida courts as an expert in the sexually violent predator



program (V4/R794-798) He is currently wunder contract wth
DCF to provide assessnment of sexually violent predators under
the Act. He wuses actuarials--nmostly MSOST-R and RRASOR,
sonetinmes the VRAG  PCL-R whenever he can interview the
of fender or has the appropriate data, never the SORAG or
MhSOST. These instrunments have gained w despread use anong
t hose providing Act evaluations. There are a nunber of doctors
not wusing actuarials, and DCF allows doctors to do their
assessnments w thout wusing an actuarial. Experi enced sex
of fender <clinicians are wusing actuarials. In his opinion
actuarials have gained general acceptance for predicting
sexual predator recidivism and it would be unethical to do
this type of evaluation w thout using actuarials. (V4/R799-
806)

Dr. Shaw admtted there has been no fornal peer review
process of these actuarials and that MSOST-R was cross-
val i dated by the sanme people who created it. It is possible
to do an assessnment wunder Florida's Act wthout using an
actuarial, Dbecause Florida's list of instrunents allowed
includes SVR-20 which is not an actuarial. He does not
believe SVR-20 is generally accepted. (V4/R807-813, 821)

Dr. Hart, a professor of psychology and a clinical
forensic psychologist, is a professor at Sinmon Frazer Univ. in
British Col umbia, Canada. He has witten in the general area
of risk assessnment; lectured in this area to nental health
pr of essi onals, | aw enforcenment, corrections professionals, and

| egal professionals in North Anerica and Europe; and testified



in court in Canada and the United States. He is not |icensed
to practice psychol ogy. (V5/ R835- 843) In his professiona

opinion there is no actuarial instrunent for risk for sexual
violence that wuld be of any use to decision nakers.
(V5/ R879)

The first item in VRAG and SORAG is PCL-R--a
psychol ogical test that requires clinical evaluation. The
standards for educational and psychological testing are
promul gated by the Anmerican Educational Research Association
the Anmerican Psychological Association, and the National
Counci| on Measurenent and Educati on. They create guidelines
in their manual which are intended to apply across
prof essions. Any kind of assessnent concerning people has to
conply with these standards. The reason for these standards
are because various professional organi zati ons recogni ze
assessnment procedures and tests have an inpact on peoples’
lives, and they are needed in order to be accorded weight
within and outside the profession. That 1is why these
assessnment procedures should neet mniml professional and
scientific standards. Criteria are used to try to judge the
adequacy of a test's contents, the itenms that make up a test,
and the accuracy and neani ngful ness of decisions nade using a
test.

There are procedures to conply with the standards for
testing. For psychopathic personality disorder test, start
with a thorough review of professional literature on that

particul ar concept to identify what people believe are key



features or synptons of the disorder. A decision is made as
to what format is to be used for the test. A nunber of itens
are devel oped, and a rough version is adm nistered to hundreds
of peopl e. A statistical analysis is done to determ ne the
adequacy of the itenms to see if they yield reliable or
consi st ent measurenents and the extent to which these
measurenents have sonme kind of meaning or are associated with
external criteria relevance. The test is revised in |ight of
that research. The final version is then tested. At the end
of the process, which typically takes nmany years, there is a
psychol ogi cal t est with full and conpl ete t echni cal
information subject to peer review Research based on the
test is published in scientific journals and books. The test
manual is also published by a psychol ogical test publisher.
This psychological test is also reviewed by a major review
called the nental neasures vyearbook. At the end of this
| engthy process, there is a formal psychological test that is
used and accessible to other people. (V5/ R844-850)

The VRAG doesn't have full and conplete technical
information avail able for peer review. There's no place to go
to get information on how to use this test or what kind of
qualifications the person giving the test nust have. Another
basic is lacking as to what type of technical information is
needed to interpret the scores. In the VRAG nmanual there are
lots of errors--insufficient and flawed information. The VRAG
was created for violent offenders and not sex offenders. \What

research was done was not relevant to sex offending. (V5/ R851-
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856)
The SORAG has the sane kinds of flaws as VRAG, but they

are worse. There is no published manual, there is nuch |ess
technical information available, and nuch of the original
research is unpublished. It's essential or critical for a

formal psychological test to have information available so
that others can understand and review the way the test was
originally constructed. That information is not conpletely
avai l abl e for VRAG and SORAG. The sanple used for these tests
was very unusual --40-60% were psychotic and non-cul pable in a
| egal sense, and the rest canme from maxi nrum security prisons
i n Canada. This was not a typical correctional or forensic
group, but a highly unusual group who had been the subject of
consi derable research over the years and received unusual
treat ment. This group was not representative of offenders
outside northern Ontario. No cross-validation to see if these
tests applied to other populations has been done on the VRAG
or SORAG. There has been sonme inter-rater reliability testing
on VRAG to see if the same results are achieved when tests are
adm ni stered by different individuals, but it was inadequate
in that it was only done in 20 cases when usually hundreds
have to be evaluated. There has been no inter-rater
reliability studies on SORAG (V5/ R856-863)

There is no full and conplete technical information
publ i shed and avail able for peer review for MSOST or NMSOST-
R.  Putting sonething on a website is no guarantee of quality.

There is no published test manual, just a wuser's guide

11



di stributed by a governnent agency in Mnnesota. There was no
cross-validation or inter-rater reliability studies. The
sanple wused was from released Mnnesota prisoners who
reof fended. (V5/R863-867, 869)

VRAG, SORAG, MSOST, MSOST-R, and RRASOR are actuari al
instruments; and there are certain rules and criteria used to
judge actuarial tests. The general procedure of actuari al
assessnment is accepted in the profession of psychology and in
the relevant scientific community; however, the VRAG SORAG,
MhSOST and MhSOST-R are not accepted. They do not even exi st
in the relevant scientific or professional literature. They
exist mainly in fugitive docunents--copies passed around that
are not widely accessible or open to scrutiny. These tests
have not been submitted to the necessary |level of scrutiny and
tests, and they have not even existed |long enough to gain
general acceptance in the scientific community. There is so
little information about actuarial assessment of risk for
sexual violence that it's a suspect enterprise now (V5/ R870-
875)

The Association for Treatnment of Sexual Abusers (ARSA) is
not a professional organization nor a scientific organization.

It’s a collection of people who have a commn interest- -it’s
not a group of scientists. They are not an appropriate
organi zation to look to in determ ning whether or not they
represent the relevant community to see if these tests neet
the m nimum requirenments to be accepted within the scientific

community. (V5/R876-878)
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Dr. Hart does not do predictions of I|ikelihood of sexua
recidivism in the future, because he believes there 1is
insufficient scientific information to permt any kind of
meani ngful or precise estimte of soneone's absolute risk for
future sexual violence. The tests at issue are not wdely
used in Canada in these kinds of proceedings even though the
VRAG, SORAG, and RRASOR were devel oped there. VRAG is used in
Canada to |l ook at risk for general violence. (V5/R880-890)

Absol ute likelihood instruments that yield a score and
that score is then translated into a probability statenment
(such as a particular man has an 85% |l i keli hood of commtting
another offense within the next 15 years) are particularly
error prone in the sexual recidivism area. A percent age
i kel i hood that someone will conmt a sex crime in the future
is based on a very very small sanple size--as few as 20 or 30
people. There's a lot of error in that estimate, and this is
the worst possible use of actuarial tests at this point in
time. The fact that |lots of people use a particular test does
not make it a valid one. (V5/ R891-895)

Dr. Oto, a psychologist in private practice in Tanpa and
associate professor in the nmental health law and policy
departnment that is part of the University of South Florida,
has eval uated people subject to civil comm tnment under the Act
and conducted training on evaluating individuals under the
Act . He has testified as an expert witness in this area in
Ft. Lauderdale and Ccal a. The mpjority of evaluators are

maki ng an adjusted actuarial assessnent where they adm nister
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one or nore actuarial instruments and then "between tweak it"
with their clinical judgnment and opinion. They then offer
some kind of estimate to the court of an individual's
i keli hood for reengaging in sex offenses. Research indicates
actuarial instrunents are generally nore accurate than just
clinical judgnment for sexual offending, but he does not use
t hem He uses SVR-20 which is not an actuarial test but is
approved by DCF. He does not believe actuarial tests conport
with the standards for educational and psychol ogi cal testing.
As a |icensed psychologist and nenmber of the Anerican
Psychol ogi cal Association, he would be prohibited from using
t hese tests. The Association, around for over 100 years,
directs how tests or assessnent instrunents be devel oped under
certain criteria; and he is obligated to follow those
st andards. (V5/R900-905)

There are many problens with actuarials. One is the |ack
of testing for inter-rater reliability. It has not been
determ ned for the RRASOR, and there is good reason to think
results would not be great. It has also not been done for
VRAG and SORAG. It was done on MiSOST-R, but the scores of
one of the testers had to be dropped as he was so off he
skewed the results. Sone inter-rater reliability tests were
done in a training sem nar put on by DCF. After receiving the
training, getting the data, and scoring it, the scores in the
room were incredibly discrepant. Not having a show ng of
inter-rater reliability is in direct contravention of ethica

and scientific standards by the Anerican Psychology Assoc.
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(V5/ R906- 910) Not having standard manuals that describe how
the test is to be scored and training testers with no nenta
health expertise is also a problem (V5/R945)

Anot her problem is the Jlack of testing for cross-
validation which is <crucial, because you can't draw any
concl usi ons about a test based on only one group. When the
RRASOR was used on the group being used to devel op MhSOST, it
did not do well. When used on Anericans, it did not do well

Saying the reason is because the RRASOR neasures sonething
different from the MhSOST or MhSOST-R by claimng one nmeasures

pedophilia while the other neasures violence is not an

acceptabl e excuse--they are still trying to predict the sanme
t hi ng. Such an after-the-fact explanation is not very
convi nci ng. There has been no cross-validation on SORAG and

VRAG was tested on a few sanples. (V5/R911-916)

Dr. Oto could not think of another area where you get a
docunment off the internet and use it as an assessnment neasure
or get an instrunent from someone who got it at a workshop and
then uses it to assess soneone. Peer review via publications
and feedback that is then published with nore feedback and

nore publications resulting in a test published a few years

later is how a test is devel oped. That is not happening in
any of the actuarial tests. Wrking in the field to see if
the tests work is not how to do it. You don't give doctors

drugs to test on people to see how the drugs work--drug
conpani es nust test first. (V5/R971-919)

Dr. Oto doesn't agree wth Dr. Doren's survey as
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scientifically val i d. Thi s i's a survey of court -
appoi nt ed/ st at e- appoi nted evaluators, but we don't know how
many participated or if it relied on hearsay. The fact that
one test may be used in several states or by a lot of
psychol ogi sts doesn't give it validity. In a survey given to
peopl e under contract with DCF, there is a w de range anpbng
the doctors as to what instruments are appropriate in
i dentifying sexual |y vi ol ent pr edat ors. (V5/ R919-922)
"Tweaki ng" an actuarial instrunent with clinical judgnent is
contrary to the actuarial approach and is bad. Some studies
show adjusted actuarials tend to make estinates l|less valid

(V5/ R926-927)

New actuarials are being developed wth significant
frequency. The first actuarials for predicting sexua
reoffending were published in 1997, so these are brand new
tests without adequate research and peer review In the | ast
3 years tests have been devel oped, not been evaluated and
approved, and then were discarded when a new one cane al ong--
al so not evaluated and approved. These tests did not exist
before the civil comitnment |aws. In Mnnesota the civil
commtnment |aw was enacted and a test was needed to conply
with that |aw (V5/R929-931)

Al t hough actuarials are generally accepted, they are
rarely used in psychol ogical or psychiatric assessnent. For
pur poses of predicting recidivismin sex offenders, actuarials
or adjusted actuarials are not sufficiently established to

have gained general acceptance. (V5/R932-933) Act uari al
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nunbers are being offered as if they are a tenperature or
bl ood pressure nunber, but they are far from that kind of
accuracy. Dr. Oto is concerned these tests wll nake the
jury feel confident about conclusions they reach, but there
are little grounds for that confidence. Juries will be given
a false confidence. (V5/R945-948)

Dr. Berlin, a physician with a specialty in psychiatry
and a Ph.D. in psychol ogy, works at Johns Hopkins Hospital
His specialty is in sexual disorders. He does clinical care
of patients, teaching, and research. He has been qualified to
address sexual disorders in court and has testified in other
Frye hearings in Florida on the Act. Although Dr. Berlin has
been trained to adm nister and interpret psychol ogical tests,
actuarials don't fall into that category. Psychol ogical tests
are designed to diagnose or identify a particular disorder or
condi tion. Actuarials try to nake statenents about groups as
a whole and about the probability of the occurrence of sone
type of event with that group. He is the senior author on a
publ i shed study on over 600 sex offenders and recidivism He
treats sex offenders. (V8/ R1021-1036)

In his professional opinion there is no scientific
evi dence that RRASOR, VRAG SORAG, MSOST, MSOST-R, or SVR-20
can make accurate predictions about the |ikelihood of sexual
recidivismof a given individual. Dr. Berlin does not believe
these tests can do with a high degree of certainty and
confidence what they purport to do. He has not seen, and the

data doesn't support, that any of these tests nmke predictions
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to an individual within a group. These instrunents are
designed to look at the likelihood of what's going to happen
within a given group via a percentage and do not say which
i ndividual within the group will be at risk. For exanple, in
a group of people with high blood pressure, high cholesterol,
and high weight, 50% are going to have a heart attack; but the
actuarial won't tell you which ones within the group will have
the attacks. (V8/ R1037-1050, 1056-1058, 1092)

When asked if these tests were generally accepted wth
the relevant scientific community on being able to predict
future risk of sexual recidivism Dr. Berlin noted there was a
smal | group of people working in the area of civil conmm tnment
who have been using one or nore of these tests; however, the
| ar ger group of people in the psychology profession,
psychiatrists, forensic psychol ogi st s/ psychiatrists, or
clinical psychologists in general are not using and accepting
these tests. Over the vyears people have done things in
prof essions sinply because they are being done but should not
have been done--prefrontal | obot om es, needl ess radi cal
masectom es, tonsils renoved. The issue isn't "are people
doing it" but is there scientific evidence the test can and
shoul d be done for a specific purpose. (V8/ R1093-1095)

RRASOR is a sinple instrument with 4 categori es:
number of priors, age of perpetrator (over or under

25), were victinms outside the famly, and gender of

victim Usually it cones done to priors and gender

of victim and the bottom line is you have a higher
risk of reoffending if there is a nunber of priors

and sonme of the victinms were nmale. This test was
tested on people who were recidivists, and it did a
| ousy job of predicting recidivism-i.e., t he

correlation between one's RRASOR score and whet her
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someone did or didn't becone a recidivist was
extrenmely low (V8/ R1037-1050)

MhSOST and MhSOST-R were designed to do the sane
thing as RRASOR--evaluate future risk of sexua
recidivism but when they are used together on a
sanple population, you don't get the expected
simlar results. After the fact a disparity in the
results was discovered. RRASOR relates to sexua
devi ancy and MSOST relates to crimnal behavior.
Neither test can identify or distinguish with a high
degree of accuracy those people who will recidivate.
(Vv8/ R1055-1057) WMhSOST had to be revised (MSOST-R)
because it wasn't able to accurately predict sexual
recidivism and the revised test has not been tested
to see if it's doing better. The devel opers did,
however, publish a table where +they scored a
popul ati on where they already knew who was and was
not a recidivist. MhSOST-R was wrong in 30% of the
peopl e, even when they knew the answer. (V8/ RL073-
1083)

VRAG was designed to predict violence in
general --not sexual recidivism and Dr. Berlin was
not aware of any evidence to show it could predict
sexual recidivism VRAG consists of 12 itens, the
first of which is another test--PCL-R (not an
actuarial). Add up the points from all the itens,
and VRAG is supposed to give a likelihood of future
violent acts that don't necessarily involve sexua
vi ol ence. (V8/ R1L064-1066)

PCL-R was not designed to predict sexual
recidivism-it's a psychological test designed to
see i f a person IS an i rresponsible and
nonproductive individual. It was tested in
M nnesota on those who were known recidivists, and
it was found it had no predictive validity on
commtting future sex offenses. (V8/ R1067-1069)

SORAG is VRAG plus the mnmeasure of sexual
devi ance, but you just can't add that in and say now
we're measuri ng sexual recidivism-it's not
scientifically acceptable. SORAG shoul d have been
tested to see if it was accurate in predicting
sexual recidivism but that hasn't been done.
(V8/ R1071-1072)

SVR- 20 IS not an actuari al . It's a
recommendati on on how to do a thorough assessnent (a
gui ded interview) . (V8/ RL086-1087)

Assessnent under the Act is different from that under the
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Baker Act. The Baker Act is a prediction for a short term
basis, not for commtting someone for the rest of their life.
Actuarials are never used in Baker Acts. (V8/R1112-1113) Dr.
Berlin is not sure what can be done about predicting
accurately long-term likelihood of sexual recidivism The
statute is asking doctors to do sonething for which there is
no met hod. (V8/ R1115)

As a generalization the best prediction of future
behavior is prior pattern, but there are many factors that may

i nt ercede. For exanple, soneone who's had nmany heart attacks

and never receives treatment wll probably have another;
however, if the person has a cardiac bypass, then history
becomes neani ngl ess. There are many factors that can inpact

on a person commtting a sex offense in +the future:
treat ment, f ear of a lengthy ©prison sentence, cl oser
surveillance by parole and probation, nedicines. Looki ng at
the bigger picture, even a person with a lot of priors may
still not be above 50% risk for recidivisnm and this could be
bel ow the threshold where you say it's accurate. (V8/R1117-
1119)

B. The Trial Testinony:

M. Burton, 28 at the trial, had difficulties with one of
his 2 step-nmothers while growing up. Once there was a
struggle over a bicycle; and he bit his step-nmother and hit
her with the Dbicycle. This was their only physi cal

altercation, and he was adjudicated delinquent and renoved
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from the hone. He was put in foster care and placed on
community <control wth frequent visits home, but he was
violated and permanently renoved from his hone when he got
into a non-physical fight and violated based on defiance of
parents. He got into trouble at school because he was noving
from one foster home to another and was in many different
school s. He was suspended a few tinmes due to verbal and
physi cal fights with nostly other students. (V6/T97-106)

In 1987 he pled to one count of sexual battery on an 8-
year old and one count of a lewd act involving a child. These
two children were the children of the step-mother M. Burton
was having problens wth. M. Burton did not renenber these
acts because he was on psychotropic nedications at the tine
because of enotional problens. He was adjudi cated delinquent
and placed on stricter comunity control. A sex offender
program was recomended but not required, so he did not do it.

Also in 1987 he burned a small hole in the carpet when
playing with some lighter fluid at the Anchor House where he
had been pl aced. He was adjudi cated delinquent for crimnal
m schief for this act. (V6/T106-111)

The prosecutor asked M. Burton about reports alleging he
put his penis into his roommte's buttocks for ana
intercourse at Canp Alafia 5 to 10 tinmes in 1988. M. Burton
deni ed these allegations, and he had no idea why his roonmte
woul d nmake this story up. The State no-billed the case and
did not prosecute because the roonmte did not give a

statenment and there was no physical evidence. (ve/ T111-
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112,163) M. Burton did admt to having accidentally struck a
counsel or at that canp. He was sleeping, and he hit the
counselor with an el bow when the counsel or woke hi m up. Even
t hough this was an accident, M. Burton did receive a juvenile
conviction for this 1988 act. (Vv6/ T113-114, 153-154) He al so
received a juvenile conviction in 1988 for escaping from a
hal f -way house when he and a friend wal ked out and were gone
for 2 days. He was picked up by the police, returned, and
pl aced back in the program (V6/T114-115, 154)

In 1989 he pled as an adult to two counts of lewd act on
a child because he had fondled the penises of two boys--one 4
and one 6. He knows he did it, but he doesn't know why. He
was 17 at the time; and according to the plea agreenent with
the State, went to prison on a 12-year sentence to be foll owed
by a 15-year probation period. (V6/T116-117, 154-155, 169)

M. Burton was about 12 or 13 when he received his first
juvenile disposition and was 17 when he received his |ast
convi cti on. Prior to prison he used mari j uana
met hanphet am nes, al cohol, rush, acid, and speed. (V6/T119-
120)

While in prison he received 37 DRs: 3 in 1991, 8 in
1992, 8 in 1993, 5 in 1994, 10 in 1995, 2 in 1996, 0 in 1997,
and 1 in 1998. He got 15-20 of these DRs for disagreeing wth
guards; however, prison is not conducive to being cooperative
with the guards because other prisoners think you are on the
guards' side. That can get you in fights and get you stabbed.

He received one DR for having consensual sex wth another
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inmate in the shower. His last DR was for being in an
unaut hori zed area when he threw sone trash in a dunpster. M.
Burton noted that if an officer did not |ike you, you could
get DRs instead of warnings. The DRs would go to a conmmttee,
but the conmttee is conposed of the individual classification
officer, a correctional officer, and a correctional officer
supervisor. The committee | ooks at everyone as a crimnal, so
it always believes the correctional officer. (Vve/ T122-
129, 164- 166) He received a scar on his arm in prison as a
result of having a bet with another prisoner over who could
hold their armover a flanme the | ongest. (V6/T122-123)

When you received a DR, you could |ose gain tine, go to
confinenment, or both. He | ost about 180 days gain tinme and
spent about 1 to 2 years of his prison tinme in confinenent.
Confi nement was in a 6x9 room where you were |locked in for 24
hours a day til the confinement period was over. (V6/T126-131)

Prior to his going to prison when he was about 15 or 16,
he did try to attend a sex therapy group session. He just sat
in the corner and watched; but he was asked to not cone again
because he intim dated the other 6 or 7 people in the group.
He did not threaten or intimdate anyone at the session.
(Vv6/ T162, 163) While in prison he refused sex offender
treatment in 1991. Sex offenders in prison have a shorter

life span than snitches, so few admt they are in prison for a

sex offense. He did ask for the sex offender treatnment in
1992, but he never received it. He did receive counseling for
anger managenent, stress nmanagenent, and inpulse control. He
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successfully conpleted counseling for his diagnosed inpulse
control disorder. He does not believe he has these problens
Now. A 1997 report states he successfully conpleted inpulse

control disorder counseling, and he does not need any further

counseling as he can control his inpulses. He was then
renmoved from counseling. He believes he still has kept the
i npul se control |essons. He is not the sanme person he was.

(V6/ T132- 134, 140- 146, 167-169)

M. Burton saw several psychologists while in prison. He
does not believe he was or is suicidal, but 4 or 5 reports
indicate he was. M. Burton would say such things in order to
get to a doctor, so that the doctor could contact his nother
or move him to another cell wth a different roonmate.
(Vv6/ T137-139)

M. Burton was receiving treatnment at the civil treatnent
center, and he wanted to continue getting treatnent once he
was rel eased. The treatnment gave him tools to keep from
reof fending, but he did not believe he needed to be kept
confined to get treatnent. (V6/T141,172,173)

Once released from conm tnment, he would have 15 years of
probation with the following conditions: submt a witten
nmont hly report; cannot change residence or enploynent or |eave
county w thout consent of probation officer; cannot possess,
carry, or own any weapons or firearms or destructive weapons;
do not violate the law, do not get intoxicated or visit places
where intoxicants are unlawfully sold, dispensed, or used,;

work and advise enployer of supervision; be honest wth
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probation doficer and follow their instructions; not consune
any alcohol and stay away from places where alcohol is the
main source of business, like a bar; submt to warrantless
searches of his person, premses, or vehicles; submt to
urinalysis at his own expense; submt to and pay for al cohol -
drug eval uation and get treatnent if needed; submt to and pay
for nmental health evaluation and get treatment if needed,;
random drug or alcohol testing by treatnent facility; no
contact with any children under 18 w thout approved adult
present; no contact with victins or their fam i es;
restitution. (V6/169-170)

If M. Burton were released, he would stay with his real

not her in Lake Wales. He does not believe he would conmt

new crimes as he has no inpulse to commt sex acts on
chil dren. He was given a sex offender screening in 1994, and
the counselor found no evidence of a psychosexual disorder.
Therefore, he did not receive treatnent. He does not believe
he wll have problens following his probation conditions.
(Vv6/T173-174; V7/T338-341)

Dr. Partyka, a psychologist, testified for the State. He
relied on his face-to-face interview with M. Burton, 3 tests
(MWPI -11, Hare Psychopathy Checklist Revised, and SVR-20), and
M. Burton's records as supplied by the prison, DCF, and the
State to give his opinion that M. Burton had an antisoci al
personality disorder and a paraphilia disorder (subgroup
pedophilia) and was a high risk for reoffending sexually.

(V7/ T180-257) According to M. Burton's juvenile history, he
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was uncontrollable in his home. M. Burton also had 2
batteries, 1 crimnal mschief, several sexual offenses, and
an escape. This showed M. Burton has conduct/behavi oral
problens l|leading up to an antisocial personality disorder.
Under the DSMIV M. Burton also neets the criteria for
par aphilia, subgroup pedophilia; because as he grew ol der, he
remai ned fixated and had sex acts with children under 13. This
information was set forth in arrest reports or clinical notes.
(V7/ T211- 217)

M. Burton did not admt he did these things and denied
them during the interview. That is common. M. Burton also
did not avail hinself of treatnment while in prison even though
it was offered. During an interview with a Dr. Powell, M.
Burton admtted to strong sexual urges towards children that
caused him significant psychol ogical disturbance. The npst
basic beginning of treatnment is the ability to no |onger deny
what you’ ve done; to take responsibility. To continue to deny
t hese of fenses had hindered M. Burton’s treatnent. Now t hat
M. Burton has had about 6 nonths of treatnent (as of the
trial) and is admtting his priors, that is an inprovenent.
Dr. Partyka believes M. Burton, however, needs at |east 2
years of treatment and will not get it if not required to do
so because of his prior failure to avail hinmself of the DOC
treatnment. (V7/T217,218, 222-225, 257)

Wiile in the treatnent home, M. Burton ran away,
of fended sexually at |east once, set fire to the carpet, and

vi ol at ed probati on. VWhile in prison he received DRs--one for
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a sex act. Thus, the doctor concluded M. Burton could not
control hinmself on an out-patient basis. The doctor said he
was not sure M. Burton would be able to not commt unl awf ul
sex acts. Even though M. Burton had been incarcerated and the
sex offenses are over 10 years old, his inability to maintain
hi s behavior while under the restrictive conditions of prison
shows M. Burton cannot control hinmself w thout restrictions.
Getting a DR for burning hinself with a lighter to prove his
machoness was |i ke a red badge of courage and fit the doctor’s
di agnosis. (V7/218-221)
Dr. Partyka admtted that 50-75% of all adult males in
prison suffer from antisocial personality disorder. (V7/T227)
He also admtted there was controversy in assessing future
risk. He does not wuse actuarials, but uses a structured
gui ded interview to assess future risk for sexual violence.
He admtted that the MWI-11 was not designed to predict the
i kel ihood of commtting a new sexual offense. The Hare
Psychopat hy Checklist was devel oped to determ ne psychopathy
and not for sexual behavior. As for the SVR-20, one of the
| eading authorities in sex offender risk assessnent, Dr.
Hanson, has done a study that shows 5 of the 20 risk factors
are not rel evant when predicting sexual recidivism
According to Dr. Hanson, there is no correlation with being a
victim of child abuse and recidivating with a sex offense,
there is no correlation wth substance abuse and sex
recidivism there is no correlation with enploynent problens

and sex recidivism there is no correlation wth past
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nonvi ol ent convictions and sex recidivism and there is no
correlation with denial of offenses and sex recidivism Yet,
all of these are on the SVR-20. In the DOC reports none of
t he diagnoses set forth include pedophilia. Finally, Dr.
Partyka adm tted that no psychol ogi st can provide information
about risk for any one person. They can only provide
estimates of risk for groups of people. Using the SVR-20, he
considered M. Burton a high risk for reoffending. (V7/T227-
256)

Dr. McClaren, a psychologist hired by the State, relied
on his face-to-face interview with M. Burton, the results of

testing, and a review of the records (DOC and police) in

form ng his diagnosis. (V71 T267) His diagnosis of M.
Burt on IS pedophilia--a pattern of ur ges, behavi or s,
fantasies, involving prepubescent children that Ilasts for

nore than 6 nonths and the person is at least 16 years old
and 5 years older than the children involved. This then
results in an inpairnment. He also believes M. Burton
suffers froma personality disorder NOS. (V7/T274-275)

M. Burton’s history shows he’'s had 4 incidents involving
sexual m sconduct, and at | east 3 of them involve
prepubescent children with nore than 6 nonths span of tine
separating the incidents. M. Burton’s having conmtted
other sex offenses while on supervision shows he is at
greater risk for commtting future sexually violent acts.
Al t hough it had been 8 or 9 years since M. Burton had

committed a sex act on a child, his DRs went to his
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personal ity disorder. Also, M. Burton had no opportunity to
of fend against children while in prison. It was pointed out
there were 2 years between incidents of sex attacks on
chi |l dren, but Dr . McClaren relied on the no-billed
all egations of M. Burton forcing anal penetration. The
reason it did not go to trial was because the victim refused
to testify. This showed a continuing pattern. (V7/T276-
277, 299-300)

Since M. Burton could not live in a structured
envi ronnent wi thout violating the rules, he could not live on
t he out si de in a | ess-structured envi ronnment wi t hout

violating the rules. M. Burton would have nore success in a
commtment facility where he can get in-house treatnent
rather than on probation, because M. Burton had not been
successful in a famly setting or on probation or in prison.

Dr. MClaren believes M. Burton nust be in a structured
controlled environment in order to nake changes to reduce his
risk. (V7/T277-278)

Dr. McClaren used the RRASOR, an actuarial instrument, to
assess sex reoffender risk. The results of the RRASOR were
consistent with his diagnosis. M. Burton scored 4 which
equals 32.7% risk for sexual recidivism within 5 years and
48.6% within 10 vyears. (V7/T279-281) Even though these
percent ages were below 50% Dr. MClaren believes M. Burton
will likely recidivate; because he was repeatedly engaged in
sexual activity wth prepubescent children starting at a

young age, he continues this activity despite being placed on
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increasingly restrictive conditions, he didn't get sex
of fender treatnment while in prison, and he is still young.
M. Burton also has a personality disorder and is suffering
from pedophilia. (V7/T282)

On cross it was pointed out that once a person is over
25, the RRASOR score wll never change no matter how | ong
you're in prison. It wouldn’t matter if M. Burton was in
prison for 20 years and got treatnent the entire time--his
score would not change. Dr. MClaren admtted newer tests
are being devel oped that will replace the RRASOR and it would
be a very bad practice to base one’'s decision on just a 4
item test |ike the RRASOR. He also admitted no one can
predi ct human behavior with 100% accuracy. (V7/T285-291, 296)

SUMMARY OF THE ARGUMENT

In order to civilly commt M. Burton, the State had to
rely on its experts to state M. Burton suffered from a
ment al abnormality or personal ity disorder; and that
abnormality or disorder makes himlikely to engage in sexua
violent acts in the future if not confined. This area is new
and novel and nust be established as reliable before it can
be admtted. The expert testinony, however, was not reliable
and failed the Frye test.

Mere all egations of prior bad acts never proven were used
ext ensi vel y. These allegations were irrelevant and should
not have been used at trial, and they were based solely on

hearsay that was not adm ssible. The State also used other
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extensive anounts of inadm ssible hearsay: the State used
doctors to get in inadm ssible hearsay, the prejudicial value
of the hearsay outweighed the probative value, hearsay is
unconstitutional because it is wunreliable and denies the
right to confrontation.
The jury i nstructions fail ed to require a
determ nation of |ack of control.
ARGUMENT
| SSUE |
DD THE TRIAL COURT ERR IN ADM TTING THE STATE' S
EXPERTS EVI DENCE ON FUTURE RI SK ASSESSMENT WHEN | T
WAS NOT RELI ABLE AND FAI LE THE FRYE TEST?
In order to civilly commt M. Burton, the State had to
rely on its experts to state he suffered from a nental

abnormality or personality disorder; and that abnormality or

di sorder makes him likely to engage in sexual violent acts in

the future if not confined. Sec. 394.912(10), Fla.Stat.
(1999). Wt hout such expert testinony, there can be no
involuntary civil comm tnment under the Act. This area is new

and novel and nust be established as reliable before it can be
adm tted. The expert testinony in this case, however, was not
reliable and failed the Frye test.

As pointed out nost recently in Ramrez v. State, 810 So.

2d 836 (Fla. 2001) (Ramrez 1I1l), determining reliability is
different when the court is faced with expert testinony based
on new or untried scientific evidence. The balancing test in
sec. 90.403, Fla. Stat. (2000), does not apply initially

“because the court may be unable to gauge accurately the
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danger of m sleading or confusing the jury due to the unproven
nature of the testinony. In such a <case, ‘scientific’
reliability nmust be established as a predicate to ‘legal’
reliability.” 1d. at 842.

“Scientific” reliability is determined by the Frye test

in Florida:
Just when a scientific principle or discovery
crosses the line between the experinental and
denonstrabl e st ages i's difficult to defi ne.

Sonewhere in this twilight zone the evidential force
of the principle nust be recognized, and while
courts will go a long way in admtting expert
testinony deduced from a well-recognized scientific
principle or discovery, the thing from which the
deduction is nade nust be sufficiently established
to have gai ned general acceptance in the particul ar
field in which it bel ongs.

Frye v. United States, 293 F. 1013,1014(D.C. Cir 1923)

(enmphasi s added. In adopting the Frye test this Court stated:

The underlying theory for this rule is that a
courtroomis not a |aboratory, and as such it is not
the place to conduct scientific experinents. [If the
scientific comunity considers a procedure or
process unreliable for its own purposes, then the
procedure nust be considered less reliable for
courtroom use.

Stokes v. State, 548 So. 2d 188,193-194 (enphasis added).

Ramirez I11, which goes into great detail on legal reliability
versus scientific reliability Frye test, states a court is not
required to accept a “nose count” of experts in the field when
applying the Frye test; but it may use many sources--expert
testi nmony, scientific and |egal publ i cations, j udi ci al
opi nions--so it can decide for itself whether the theory in
issue has been “sufficiently tested and accepted by the

rel evant scientific community.” Brim v. State, 695 So. 2d
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268, 272 (Fla. 1997); quoted in Ramrez 111, 810 So. 2d at

844. Ramirez Ill goes on to state:

In gauging acceptance, the <court nust l|ook to
properties that traditionally inhere in scientific
acceptance for the type of nethodology or procedure
under review-i.e., ‘i ndica” or “hal | marks”  of
acceptability. [FN12] A bald assertion by the expert
that his deduction is prem sed upon well-recognized
scientific principles is inadequate to establish its
adm ssibility if the witness' s application of these
principl es i's untested and | acks i ndica of
acceptability. [FNL13]

[ FN12] See generally Brim 695 So. 2d at 272 (“of
course, the trial courts, In determ ning the genera
acceptance issue, nust consider the quality, as well
as quantity, of the evidence supporting or opposing
a new scientific technique.”) (quoting People v.
Leahy, [8 Cal.4'" 587, 34 Cal.Rptr.2d 663,] 882 P. 2d
321, 336-37 (Cal. 1994).

[ FN13] This is particularly true if the expert has
a personal stake in the new theory or is prone to an
institutional bias. See generally People v. Young,
[425 M ch. 470], 3912 NW 2d 270 (Mch. 1986); D.H
Kaye, Science in Evidence 85 (1997).

Ramrez |11, 810 So. 2d at 844. As Ranmirez |11 enphasizes,
trustwort hiness of expert scientific testinmony is especially
i nportant because “[t]he jury will naturally assunme that the
scientific principles underlying the expert’s conclusion are

valid.” Flanagan v. State, 625 So. 2d 827,828 (Fla. 1993), as

cited in Ramrez 111, 810 So. 2d at 844. The appropriate

burden and standard of proof was set forth in Ramrez .

State, 651 So. 2d 1164,1168 (Fla. 1995) (Ramirez I1):

In utilizing the Frye test, the burden is on the
proponent of +the evidence to prove the general
acceptance  of both the underlying scientific
principle and the testing procedures used to apply
that principle to the facts of the case at hand.
The trial judge has the sole responsibility to
determine this question. The general acceptance
under the Frye test nust be established by a
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pr eponder ance of the evidence.

As for the appellate court review of a trial court’s Frye
issue ruling, it is de novo; “and the review ng oourt nust
consider the level of acceptance at the time of review, not
the time of trial. A Frye error is subject to harmless error
analysis.” Ramrez |11, 810 So. 2d at 844, 845.

Most inportantly, Ramirez IIl clearly states “[i]n
applying the Frye criteria, general scientific recognition
requires the testinony of inpartial experts or scientists. It
is this independent and inpartial proof of general scientific
acceptability that provides the necessary Frye foundation.”
Id. at 851. Al t hough this particular quote was changed
slightly fromthe initial opinion (apparently revised although
rehearing was denied on 37-02), the change in wording does
not alter the bottom line--the party wishing to present the
Frye evidence nust present testinmony from independent and
inpartial sources. This requirenment is extrenely inportant in
M. Burton’'s case.

In Ramirez I1Il the issue was the reliability of the
State’s knife expert who testified the knife found in the
def endant’ s possessi on was the nurder weapon to the exclusion
of all others. In comng to the conclusion that such
testinmony on knife mark identification was new and novel but
did not reach the threshold for adm ssibility under Frye, the
Court pointed out nmany problens with the State’s main expert
Dr. Hart: Unlike traditional knife mark testinony in which

the expert testified a particular knife could have been the
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weapon or was simlar to the weapon used or not simlar, Dr
Hart’s testinony was every knife blade is unique and | eaves
signature striations in human cartilage that allows an
identification that excludes all other knives, This made Dr.
Hart’s testinony new and novel. Dr. Hart clainmed absolute
certainty in his matches--a claim that exceeds DNA testing.
Dr. Hart’s nethodology and claim of infallibility have never
been formally tested or verified. The evidence presented to
supposedly support Dr. Hart failed to provide substantive
proof of scientific acceptance of such testing and its
reliability. There was no peer review or publication as a
prerequisite to scientific acceptance. The State’'s experts’
testimony that photographs are not taken because |ay people
woul d not understand them or that notes or witten reports are
not done are belied by published articles in the record. The
error rate for Dr. Hart’s nethod was never quantifi ed. Thi s
met hod is not governed by objective scientific standards but
was extrenmely subjective. There was no witten authority that
upheld Dr. Hart’s nethodol ogy. The fact that others supported
Dr. Hart’s nethodology by claimng the underlying principle
used by Dr. Hart was generally accepted in the field, this was
insufficient under Frye--Dr. Hart’s testing procedure had none
of the hallmark’ s of acceptability that apply in the rel evant
scientific community to this type of evidence.

The same problenms exist in M. Burton's case. The
State’s doctors all used actuarials they “tweaked” with their

own clinical judgnent. These actuarials are only generally
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accepted in the scientific comunity that needs tests to
determ ne future risk assessnent for sexual violence for their
jobs with the States that hired them for that purpose. The
only doctors that testified for the State were those who
worked for states doing sex offender civil conmtnents.
(V4/ R673- 692, 794- 806) These two doctors were not inparti al
because their jobs relied on such tests; thus, there was no
impartial proof of general scientific acceptance.? The first
tests were initially published in 1997, so they are new with
no time for adequate research and peer review.
The newness of risk assessnment for sexual violence and
the actuarials created for this assessnent is a nmjor problem
Dr. Doren admtted no manuals have been published for these
actuarials and there would probably never be. (V5/R1000-1005)
As Dr. Hart pointed out, the process for testing a test is
conpl ex and takes nmany years; and these actuarials have not
been submtted to the necessary level of scrutiny--they
haven’t existed |ong enough. (V5/R844-850,870-875) Dr. Oto
enphasi zed the problens of no proper testing. | nstead of
obtaining per review via publication with feedback and nore
publ i cation, t he peopl e usi ng t hese actuarial s are
experinmenting in the field to see if the tests work and how to

use them but just as doctors cannot test drugs on people to

2 Dr. Doren also did a survey via e-mail directed to those in
each state who also did such risk assessnents for sexua
violence for their states. Dr. Oto did not consider such a
survey scientifically valid. But as they were supposedly
responded to by court-appoi nt ed/ st ate-appointed eval uati ons,
their responses would not be inpartial. (V4/ R721-723;V5/ R919-
922)
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see how they work, field testing of actuarials is not
appropriate. (V5/R917-919) Instead of using proper procedures
for establishing a test, actuarials are being devel oped and

t hen

di scarded when new ones cone along.?® (V5/ R929-931) No ot her
area of psychological assessnent obtains its tests from the
internet or workshop and then uses them for assessnent.
(V5/ R917, 918)

Dr. Berlin pointed out what |ittle testing was done
denmonstrates how unreliable these actuarials are. Wen RRASOR
was tested on recidivists, it did a lousy job of predicting
recidivism (V8/ R1037-1050) MhSOST and MhSOST-R were desi gned
to do he same as RRASOR; but when used on a sanple popul ation,
the results were not the sane. MhSOST had to be revised
(MnSOST-R) because it could not accurately predict sexual
recidivism and the revised test when used on a population
where they knew who the recidivists were, was wong in 30% of
the people. (V8/R1055-1057,1073-1083) PCL-R was simlarly
tested on a population with known recidivists, and it had no
predictive validity on risk assessnent for sexual offenders.
(Vv8/ R1067- 1069) Dr. Berlin, however, found very Ilittle
testing done on these actuarials; and
he does not believe these tests can do vwhat they purport to

do. The only group who generally accepted these tests was the

® As Dr. Doren noted, MiSOST and SORAG are not used nuch since
ot her tests have cone al ong; and sone tests used he doesn’t
consi der well researched. (V4/R700-706, 780-783, 787)
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smal | group working in the area of civil conmm tnment; however,
the larger group of people in psychol ogy, psychiatry, forensic
psychol ogy/ psychiatry, or clinical psychology are not using
and accepting these tests. (V8/ R1093-1095)

In addition to problens with what little testing has been
done, there is a larger question that even the State’'s experts
could not answer--do these tests that were created in small
areas w thout hispanics or blacks or caribbeans apply in
Florida where the population is very diverse? Dr. Doren
admtted this was an interesting question, for which he had no
answer . (V4l R727-734, 752- 757, 787- 793) Dr. Hart enphasized
this lack of cross-validation on other popul ations. (V5/R855-
863)

M. Burton’s experts clearly showed the actuarials and
tests used in his case and in all other civil commtnents
under the Act had no valid testing and none of the hall nmarks
of acceptability that apply in the relevant scientific
community to this type of evidence. This new and novel area
was not established by a preponderance of the evidence by the
State to have gained general acceptance in the particular
field in which it belongs via inpartial experts or scientists.

The State’'s experts did not pass the Frye threshold;
therefore, scientific reliability was not established by the
St at e.

The use of this expert testinmony in M. Burton’s case was

not harm ess. Unlike Green v. State, 826 So. 2d 351 (Fla. 2d

DCA 2002), wherein the Court found the use of actuarials
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harm ess because the State’'s doctors did rely on them for
their opinions, the State’'s doctors did rely on the tests and
actuarials in M. Burton’s case. At the hearing on
commtnment, the State’s two experts relied on actuarials to
reach their opinions. Al t hough Dr. Partyka said he did not
rely on actuarials but structured guided interview to assess
future risk for sexual violence, he did use and rely on the
SVR- 20 (V7/T229-231,256)--one of the tests at issue in the
Frye hearing and highly questioned by M. Burton's experts and
even by the State's experts Dr. Doren and Dr. Shaw. (V4/R711-
712,807-813, 821; V8/ R1092) Both Dr. Doren and Dr. Shaw stated
in the Frye hearing the SVR-20 was not generally used. During
trial Dr. Partyka admtted that one of the |eading authorities
in risk assessnent for sex offenders, Dr. Hanson, had done a
study showing 5 out of 20 factors listed in the SVR-20 are not
rel evant when predicting sexual recidivism (V7/T237-244)
Still Dr. Partyka held fast to the SVR-20, and in using that
test considered M. Burton a high risk for reoffending.
(V71 T256) The state’s other expert at trial, Dr. MClaren,
used the actuarial RRASOR to reach his opinion that M. Burton
posed a future risk. Al t hough he did not rely solely on the
RRASOR, it was part of what he used in reaching his opinion.
It also bolstered the doctor’s diagnosis, because the results
were consistent with the opinion the doctor was devel oping.
Dr. McClaren then testified M. Burton scored 4 on the RRASOR
which equaled a 32.7% risk for sexual recidivism within 5

years and 48.6% in 10 years. (V7/T279-291,304) The State then
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used this 48%in-10-years figure in its closing argunent to
the jury. (V7/T367)

Thus, the State’'s experts relied on these highly
guestionable tests in order to reach their opinion M. Burton
was likely to reoffend in a sexually violent way. The State
then argued these test results in its closing argunent. It
cannot be said the use of these tests attacked in the Frye
heari ng was harnl ess.

In its opinion, the Second District held the SVR-20 was

not the type of objective scientific principle or test wth

which Frye is concerned.” Burton v. State, 2D01-223 (Fla. 2d

DCA Oct. 22, 2004), pg.3. The Court found the SVR-20 is pure
opinion testinmony and not subject to the Frye requirenents
The Fourth District did not make this sanme finding. I n

Collier v. State, 857 So. 2d 943 (Fla. 4'" DCA 2003), the court

held the State failed to neet its burden under Frye to show
the general scientific acceptability of the SVR- 20. The
State’s expert admtted the SVR-20 remmi ned in an experi nent al

phase and “sonme in the psychological science conmunity

guestioned its use. Clearly, the State failed to establish
SVR-20’s general acceptance in the relevant scientific
community by a preponderance of the evidence.” I|d. at 946.

Because both of the State’'s experts at trial relied on the
SVR-20, the Court concluded the use of the SVR-20 was not
harm ess. “[T]he jury did not hear any expert testinony
establishing Collier’s nental state that was untouched by the

SVR-20. Therefore, it cannot be said with any assurance that
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the error in admtting the SVR-20-based testinony in the case
at bar did not influence the jury.” 1d. at 946.

In M. Burton’s case Dr. Partyka s testinmny was clearly
tainted by the SVR-20. The only other tests he used were not
designed for predicting sexual recidivism He admtted the
MWI -1l was not designed to predict the |likelihood of
conmmtting a new sex offense, and the Hare Psychopathy
Checklist Revised was devel oped to determ ne psychopathy and
not for sexual behavi or. (V7/T227-256) However, using
sonething called Sexual Violence Risk-20 in order reach the
conclusion that M. Burton had a high risk for reoffending in
a sexually violent manner had to have a substantial inpact on
the jury.

Dr. MClaren said he only used the RRASOR;, and his test
results were below 50% for future risk--a score of 4 equals
32.7% risk for sexual recidivism within 5 years and 48.6%
within 10 years. There were additional problenms pointed out
with the RRASOR, including the fact the score wll never
change no matter how | ong soneone is in prison and no matter
how nmuch treatnment someone received for their sexual conduct.
Dr. MClaren admtted newer tests were being developed to
replace the RRASOR, and he stated it would be a very bad
practice to base one’'s decision on just a 4-itemtest |like the
RRASOR. (V7/R279-282, 285- 291, 296)

As in Collier the State failed to denonstrate the general
scientific acceptability of the SVR-20, and just as in Collier

the use of the SVR-20 in this case was not harm ess error.
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The same is true for the RRASOR actuarial. |t cannot be said
with any assurance in M. Burton's case that the error in
admtting the SVR-20 and RRASOR testinony did not influence
the jury.

Since the State did not establish scientific reliability
by a preponderance of the evidence (as was their burden),
legal reliability need not be reached; however, even if it
were to go on this next step, legal reliability cannot be
shown. Under sec. 90.702, Fla. Stat. (2000), experts can only
testify if their specialized know edge will assist the trier
of fact; and under sec. 90.403, Fla. Stat. (2000), relevant
evi dence i's i nadm ssi bl e i f its probative val ue i's
substantially outweighed by its unfair prejudice or confusion
or m sleading the jury.

Dr. Doren admtted there was a difference between
assessing recidivism versus |ikelihood. According to Dr.
Berlin, this nmeans these tests are designed to |look at the
i kel'i hood of what’s going to happen within a given group via
a percentage but does not say which individual wthin the
group will be at risk. Dr. Doren, Dr. Hart, and Dr. Oto were
all concerned with what the trier of fact would do with such
i nformati on. In Dr. Doren’s opinion (set forth in the
proffer), the trier of fact would fall back on nunbers to
deci de recidivism despite caveats (nunbers that the State then
relied on in closings). Even though it was up to the expert
to set the record straight, he still feared the trier of fact

will msinterpret the nunbers. (V5/T1008-1010) Dr. Hart noted
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a test yielding a score translated into a probability

st at enent was particularly error prone in the sexual
recidivism area. This percentage likelihood is based on a
very small sanple size with a high percentage of error.

(V5/R891-895) Dr. Oto feared actuarial nunbers being offered
as if they had the same degree of accuracy as tenperature or
bl ood pressure nunbers, even though the actuarials did not
have that |evel of precision. Juries would have a false
confidence fromthese nunbers (V5/R945-948)

From the testinony it is «clear likelihood 1is not
determ ned by the individual but a percentage of possibility
within a group. It is also clear the nunbers used to quantify
that l|ikelihood will be pounced upon by the juries and used
for the wong reason no matter how nuch the expert tries to
qual ify and explain these nunbers. This problem was enhanced
in M. Burton's case when the prosecutor enphasized the
nunbers w thout any caveats. The experts in this area,
therefore, are not assisting the trier of fact with their risk
assessnment and are, in reality, confusing and m sl eading the
jury with their nunmbers and percentages. Such probl ens show
that the use of tests/actuarials cannot pass the |egal test.
Again, the use of such tests/actuarials in M. Burton’s case
cannot be considered harmless error in light of the State’s
experts’ reliance on such tests to establish their diagnoses
and opi nions of the need for involuntary civil conmmtnment.

M. Burton's objections to the wuse of this expert

testimony were prior to and during the proceedings.
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(V2/ R225; V4] R667-670; V9/ R1176- 1311; V7/ T256, 279- 280, 315- 342)

| SSUE 11

DID THE TRIAL COURT ERR I N ALLOWN NG THE STATE TO USE
EVI DENCE OF A MERE ALLEGATION OF WRONG DO NG THAT
WAS NEVER PURSUED BY THE STATE DUE TO A LACK OF
EVIDENCE TO SHOW FUTURE RISK OF COW TTING A
SEXUALLY VI OLENT ACT?

The State and its two expert doctors relied heavily on

M. Burton’s prior convictions and allegations to support its

case that M. Burton was likely to commt a sexually violent
act in the future. Due to the age of the priors (over 10
years old) and the spacing in between juvenile dispositions
and convictions, the State and its doctors needed to rely on
uncharged allegations claimng M. Burton commtted 5 10 |ewd
acts on a child by placing his penis in a boy's buttocks while
they were at Canp Alafia in 1988. M. Burton denied these
al l egations, and the State no billed those charges because the
boy did not give a statement and there was no physical
evi dence. Still, the prosecutor and his two doctors relied
heavily on these particular unproven allegations to strengthen
their argunent/opinion that M. Burton presented a future
risk. M. Burton repeatedly objected to the wuse of the
unproven allegations to during trial as being irrelevant and
highly prejudicial. (V3/R402-407, 442, 489- 494, 580- 602; V6/ T32-
40, 82, 84, 111-112, 152, 156; V7/ T218, 276, 282, 299, 300, 315,

342, 348, 353, 354, 356) The not i ons wer e al | deni ed.
(V3/ R442; V6/ T40)

First of all, the prosecutor put M. Burton on the stand
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to tal k about all his priors--including these allegations that
M. Burton consistently denied. (v6/ T111-112,152,156) Then
Dr. Partyka used these allegations to support his opinion that
M. Burton was a future risk as part of M. Burton's prior sex
of fenses. (V7/T218) Then Dr. MClaren relied even nore so on
these all egations. The doctor counted these allegations as
one of three incidents involving prepubescent children. Since
there was a significant span of time between the 1987 sexual
batteries on his stepsister and stepbrother and the 1989
fondling of the 2 boys, the doctor needed the 1988 all egations
to show a continuing pattern. (V7/T276,282-299,300) Finally,
the prosecutor used these unproven allegations in closing
argunments, repeatedly referring to the “5” children M. Burton
vi ol ated. (V7/T353, 354, 356)

Mere allegations based solely on hearsay to establish
prior bad acts, a pattern of child sexual abuse, and a future
risk should not have been allowed in this case. These
al l egati ons were never established by substantial, conpetent
evi dence because the State did not prosecute them The nere
fact that the State did not have any evidence to go forward on
these charges should speak for itself, and the use of a
probabl e cause affidavit containing these allegations is not
al | owed.

In the recent case of Burgess v. State, 831 So. 2d 137

(Fla. 2002), this Court rejected using a sworn arrest report
in order to glean facts showi ng consecutive habitual offender

sentences were illegal. This Court held that information in
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police reports are ordinarily considered hearsay and
i nadm ssible in an adversary crimnal proceeding. Also, there
is no hearsay exception for recognizing facts contained within

such reports. “A police report or crimnal arrest affidavit

is not adm ssible into evidence as a public record exception
to the hearsay rule because that exception expressly excludes
‘“in crimnal case matters observed by a police officer or
ot her | aw enforcenent personnel.’ 890.803(8), Florida Statutes
(1999).” I1d. at 140 (enphasis added). As the Court pointed
out these observations by police officers are not considered
reliable because of the adversarial nature between the police
and def endant.

The bottomline in Burgess is that the facts contained in
the sworn police report could not be used because the sworn
report was not adm ssible as evidence. The same holds true
for the crimnal arrest affidavit. I nadm ssi bl e evidence
equates with irrel evant evidence.

Section 394.9155(4), Florida Statutes (1999), allows
evidence of prior behavior if it is relevant to proving the
person is a sexually violent predator. “Rel evancy” shoul d be
considered a legal term of art which includes concerns for
renoteness and nature of the prior behavior. Rel evancy is
sonething for the trial court to determ ne—not the State’'s
psychol ogi sts who, in their mnds, decided every shred of bad
prior behavior was relevant no matter how renote in time or

vague in facts. As defined in Wadsworth v. State, 201 So. 2d

836, 838 (Fla. 4'" DCA 1967):
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The subject of relevancy in the |aw of evidence
i's consi der ed an el ementary concept —yet its
application to a given fact in a given case is often
difficult to determne as any trial judge can
attest. Relevancy is not a precise concept, and its
use as a test for admssibility nust often rest upon
the court’s informed notions of logic, commpn sense
and sinple fairness.

As pointed out in Wllianms v. State, 110 So. 2d 654,663 (Fla.

1959), *“...relevancy should be carefully and cautiously
considered by the trial judge.” While the decision on
rel evancy and admissibility of prior bad acts is addressed to
the discretion of the trial court,* the erroneous adm ssion of
these prior bad acts is subject to the harm ess error test set
forth in DiGuilio.?® In M. Burton's case the trial court
abused its discretion by not exercising it at all—-all prior
acts cane in. The State’'s wuse of highly prejudicial
i nadm ssible, irrelevant evidence of prior bad acts had to
have i npacted on the jury, so a new trial is required.

The Act itself requires relevancy and prior bad acts
i nvol ve crim nal cases. Al t hough the Act is titled a “civil”
case, it should be considered quasi-crimnal since its goal is
to comnmt people for indefinite, long-term periods. A higher
standard for relevancy nust be used, and interpretations of
rel evancy as set forth in crimnal cases would be applicable
in this case. Because the State clains “anything goes” under
the Act as long as the State’'s experts rely on it for their
opi nion, guidelines need to be established. As stated in

Hodges v. State, 403 So. 2d 1375, 1378, ftnt. 4 (Fla. 5" DCA

“+Duffy v. State, 741 So. 2d 1192,1197 (Fla. 4'" DCA 1999).
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1981), are we going to arraign a defendant’s whole |ife? How
can a defendant defend hinself and how many issues are to be
raised? Clearly, the prior allegations used in M. Burton's
case were never proven and should never have been allowed
before the jury. The prior allegations were based on nothing
nore than inadm ssible double and triple hearsay and shoul d
have been excluded as irrelevant.

The erroneous use of these allegations cannot be
har m ess. The standard of review is harmess error. Thi s
test “places the burden on the State, as the beneficiary of
the error, to prove beyond a reasonable doubt that the error
conplained of did not contribute to the verdict, or,
alternatively stated, that there is no reasonably possibility
that the error contributed to the conviction.” State .
DiGuilio, 491 So. 2d 1129,1138 (Fla. 1986). Although this is
the standard used in crinmnal cases and this is supposedly a
“civil” case, a case tried under the Act is actually quasi-
crimnal with the State seeking indefinite civil commtnent--a
deprivation of a person’s liberty. The DiGuilio test,
therefore, is the appropriate test.

Even if the State can use evidence of nere allegations,
there is still the 1issue of prejudice outweighing the

probativeness. As was pointed out in Bryant v. State, 787 So.

2d 904 (Fla. 2d DCA 2001), even if collateral bad acts are
relevant, there is still the issue of its probative value
bei ng outwei ghed by the prejudice. The |ack of relevancy

(..continued)

s State v. Lee, 531 So. 2d 133,136 (Fla. 1988).
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enphasi zes the |lack of probative value while highlighting the
extrenme prejudice of these bad acts. Again, guidelines need to
be set in cases under the Act. The State’s position that any
prior bad acts are probative--no matter what the conduct is--
is sinmply too broad to be correct. M. Burton should not have
to defend everything in his entire life, including every
al l egation. O course, any prior act involving sexual conduct
is going to be highly prejudicial; but it's especially so in
the context of indefinite civil commtnent as a sexually
violent predator. The Act requires a determ nation of future
danger, not punishment for all of the bad things M. Burton
has ever done or nmmy have done in his life.

The focus became M. Burton’s bad character--past
propensity. The State brought at the kitchen sink, and the
i ntroduction of every bad act M. Burton did or mght have
done in his entire life was highly prejudicial. Thi s
prejudice greatly outweighed the probative value of such
evi dence. The heavy reliance on allegations when M. Burton’s
def ense was sonmething | ess than comm tnment was required in his
case had to have had an inpact on the jury. A new trial

wi t hout these allegations is required.

| SSUE |11
DID THE TRI AL COURT ERR | N ALLOW NG THE EXTENSI VE
USE OF HEARSAY IN THI S CASE AND DENYI NG PETI TI ONER
HI' S DUE PROCESS RI GHT TO CONFRONTATI ON?

Prior to, during, and after trial defense counse

objected to all of the hearsay used in this case: (1) the
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State used the doctors to get in adm ssible hearsay, (2) the
ext ensive use of hearsay was prejudicial, (3) the allegations
contained in a probable cause affidavit that were never
char ged was i nadm ssi bl e hear say, and (4) it was
unconstitutional because the hearsay was unreliable and denied
the right to confrontation. The objections were overrul ed and
the extensive hearsay cane in. (V3/R402-407,442,489-494,580-
602; V6/ T32- 40, 82, 84, 152, 156; V7/ T218, 273-

276, 282, 299, 315, 342, 348, 353- 356) The trial court abused its
di scretion in allowing all of the hearsay, and such error
cannot be considered harmess in |light of the vast anmount of

hearsay and its highly prejudicial nature. See Makl aki ewicz v.

Benton, 652 So. 2d 1208 (Fla. 3d DCA 1995).

A. The State used its doctors to introduce i nadm ssi bl e
hear say.

Al t hough 890.704. Fla. Stat. (1999), allows an expert to
base an opinion on facts or data nade known to the expert at
or before trial, weven if such facts or data are not
adm ssible, the law does not permt the expert to “...nmerely
be used as a conduit for the introduction of the otherw se

i nadm ssi bl e evidence.” Erwin v. Todd, 699 So. 2d 275,277

(Fla. 5'" DCA 1997). Also see Makl akiewicz; Riggins v. Mariner

Boat Works, Inc., 545 So. 2d 430,432 (Fla. 2d DCA 1989). A

new trial was required in Erwin when a doctor inproperly
referred to another doctor’s report and its conclusions--a
report that had been found untrustworthy. A new trial was

required in Mklakiewicz when a police officer was allowed to

give his conclusions on how an accident took place when those

50



concl usi ons were based on inadm ssible hearsay (statenents by
people who could not testify). Even though the officer had
i nspected the accident scene, he could not render an opinion
wi t hout relying on the hearsay. A new trial was also required
in R ggins when a chem st was allowed to use an inadm ssible
lab report to cone to a conclusion as to the deceased’ s | eve
of i ntoxication. In order to come to a conclusion, the
chem st had to rely entirely upon information not in evidence
at trial. Unlike relying on a standard conversion factor from
a treatise, the chem st was relying on facts in the |ab report
never introduced into evidence.
Second, ... we do not believe that 890.704, Fla.

Stat. (1987), should typically permt an expert to

render an opinion exclusively wupon inadm ssible

facts or data. When a doctor renders an opinion

based upon an inadm ssible |aboratory report, that

opinion is wusually buttressed by additional facts

which are in evidence or by an exam nation of a
patient whom the jury has al so observed [case cites

om tted]. In this case, the expert’s opinion
concerning M. Riggins blood al cohol was not based
upon the police officer’s report of an odor. The

expert could and did render his opinion exclusively
on i nformation outside the evidence.

Ri ggi ns, 545 So. 2d at 432. All of these reversals were based
on highly prejudicial inadm ssible hearsay introduced through
an expert who was used nerely as a conduit.

The rule allowing experts to base their opinions, in
part, on inadm ssible hearsay is usually for doctors to base
medi cal opinions upon tests and lab results not admtted into
evi dence. Ri ggi ns. Under the Act, the State is trying to
extend this rule to give its experts carte blanche to

introduce unlimted and extensive anounts of hearsay. Section
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394. 9155, Florida Statutes (1999), allows hearsay evidence--
including reports of the nmultidisciplinary team if reliable
and at trial it cannot be the sole basis for commtnent.
However, an wearlier section in that sanme rule states the
Florida Rules of Evidence apply unless otherw se specified.
Section 394.9155 is not in conflict with section 90.704 and
the resulting case |aw. Under the Act doctors/experts rely on
certain tests, test results, manuals and tables to evaluate a
person sought to be conmmtted indefinitely as a sexually
violent predator. This is what the hearsay should be for--to
di scuss and give opinions on tests. When it comes to
eval uati ng soneone based on prior conduct, wtnesses nust be
presented to introduce the facts upon which the doctors base
their conclusion of future risk. If these witnesses are not
avai l able, their statenments are inadm ssible hearsay; and the
doctors should not be able to testify to the hearsay or
utilize this hearsay in order to cone to a concl usion.

The peril involved in allow ng psychologists to rely on
extensive amounts of hearsay in order to predict future
dangerousness was clearly shown in M. Burton’s case. The only
State evidence in this case was M. Burton’s own testinony and
hearsay. The victins did not testify, and there had been no
trial in the sexual battery convictions because M. Burton
pled to them The doctors relied heavily on bad acts and
crimnal offenses commtted before the sexual convictions and
DRs obtained while in prison; however, the information about

these acts either cane from M. Burton or from DCF and DOC
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records. The hearsay in these records could have easily
cont ai ned doubl e and triple hearsay.

The DRs are especially troubling inasmuch as M. Burton
contested the inmportance of them As M. Burton noted, he'd

gotten a DR for throwing sone trash away. He got many DRs for

di sagreeing with guards; and if the guards did not |ike you,
you got DRs instead of warnings. The process for contesting
these DRs was not exactly a neutral process. The State did

not present the people who wote these DRs so they could be
cross-exam ned about the incidents and questioned about the
facts and possible msinterpretations. Still, the State’s
doctors relied heavily on these DRs to formtheir opinions M.
Burton should be commtted.

Of special note is the extensive use of the hearsay
concerning the allegations that M. Burton sexually assaulted
a boy at Camp Alafia. As was thoroughly argued in Issue III,
the doctors relied heavily on these allegations in conmng to

their conclusions as to future risk; and the prosecutor argued

these allegations in «closing argunments to support its
position. Yet, these allegations only found in a probable
cause affidavit are inadm ssible hearsay. See Burgess. As

the Court noted, such affidavits are not considered reliable
because of the adversarial nature between the police and
defendant at the tine they are prepared. In addition, the
di spositions and convictions were all pleas where the victins
never had to testify under oath. Now that M. Burton is

facing an indefinite amount of time in civil commtnent--nmaybe
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life, the State’'s relying extensively on hearsay wth no
victins having to cone forth. To add insult to injury, the
State and its doctors relied heavily on allegations never
resulting in convictions.

In Jenkins v. State, 803 So. 2d 783 (Fla. 5" DCA 2001),

the Court found the vast anount of hearsay used in the Act
proceedi ngs so prejudicial that it tainted +the entire
pr oceedi ngs. The case was reversed with a strong suggestion
that Baker Act proceedings be used instead of Ryce Act
pr oceedi ngs. In comng to this conclusion, the Court nmade
several findings: (1) Although the legislature allowed the use
of hearsay in Act proceedings, the Court recognized that
8§394.9155(5), Fla. Stat. (2000), “...pmust be construed in
i ght of the Fourteenth Amendnent right of confrontation. The
Fl ori da Legi sl ature cannot...rescind t he due process
protections of the United States Constitution.” 1d. at 785 (2)
Courts have to recognize a distinction between police reports
that contain unchallenged and unchallengeable prejudicial
hearsay and reports that relate to cases where the respondent
pl ed or was convicted. Only the latter such reports have an
indica of reliability. (3) Hearsay constitutes a very broad

spectrum t hat ...goes from reliable hearsay to runor to
gossip.” Id. at 786 \What was not clear to the Court was
exactly where all the hearsay was comng from-sonme of it
appeared to be double and triple hearsay, and the Court
concluded: [t]oo much rumor and gossip were permtted to go

this jury.” 1d.(4) The "experts” opinions were based |argely
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in part on the police reports that contained hearsay, double
hearsay, and triple hearsay. The problem with these police
reports was that it contained evidence of sexual m sconduct
that was never testified to in court or pled to by the
respondent. In fact, the State reduced the charges to a non-
sexual offense; and that is what the respondent pled to. The

respondent ...had no opportunity to confront the w tnesses
and chal | enge their extrenely prej udi ci al testi nony.
Confronting the nessenger does not neet the due process
requi rement; cross-examning the officer is insufficient.”
Id. When it came to the experts’ extensive use of this
hearsay, the Court noted it was not reaching the Frye standard
i ssue; however, it asked the question that when “...this type
of unreliable hearsay is factored into the experts’ opinion

do we not have a case of garbage in, garbage out?” Id. (5)
Finally, using depositions when it was never shown the
W tnesses were unavail abl e was not acceptable. In conclusion,
t he Court hel d:

Because Jenkins was conmtted, to a |large
extent, on the testinony of out-of-court wtnesses
given through the mouths of police officers, which
t esti nony | acked t he indicia of reliability
resulting from a trial which ended either in a
conviction by the factfinder or in a plea to an
of fense relating to the crimnal allegation, Jenkins
was denied his right to confront his accusers. The
introduction of this wunreliable evidence was so
prejudicial that it tainted the entire proceedi ngs.

Id. at 787
Too much runor and gossip was allowed to go to the jury

and used by the State’'s “experts” in deciding M. Burton’s
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fate. The issue of M. Burton being a future danger was hotly
contested by M. Burton, so the highly prejudicial nature of
the extensive hearsay used in this case had to have an i npact
on the jury. The State’s doctors were used nostly as a
condui t for introducing a large anount of ot herw se
i nadm ssi bl e hearsay. A new hearing wi thout the inperm ssible
hearsay is required.

B. The extensive use of hearsay was prejudicial, and the
prej udi ce outwei ghed the probative val ue.

The extensive anount and highly prejudicial nature of
i nadm ssi bl e hearsay are set forth above. Relevancy cannot be
assumed, because the hearsay was never supported by actual
testimony by live wtnesses. However, even if this hearsay
was marginally relevant, it was unfairly prejudicial to M.
Burton and misled the jury by enphasizing otherw se
i nadm ssi bl e evidence and placing an aura of scientific truth
upon evidence which is legally wunreliable (there is no
exception in the hearsay rules for allowing victimtestinony
to conme in through police reports and psychol ogists, see

Connor v. State, 748 So. 2d 950 (Fla. 1999); Charlot v. State,

679 So. 2d 844,845 (Fla. 4'" DCA 1996)). See Riggins. As in

Riggins, the State's experts’ opinions should have been
excl uded because probative value was substantially outweighed
by prejudicial effect.

C. Hear say under the Act is unconstitutional because it
is unreliable and denies the right to confrontation.

Hearsay under the Act 1is wunconstitutional because it

viol ated the due process constitutional right to confrontation
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under the State and federal constitutions. Fourt eent h Anend.
US Const.; Art. |, 89, Fla. Const. The Second District
Court denied M. Burton’s right to confrontation argunment

based on its decision in Cartwight v. State (In re Conm t ment

Cartwight), 870 So. 2d 152 (Fla. 2d DCA 2004). In Cartwright

the Court held the right to confrontation under the Sixth

Amendnent of the United States Constitution and its Florida

parallel provision in Art. I, 816(a), Fla. Const., only
applied to crimnal prosecutions and not civil conmmtnment
proceedi ngs such as here. The Court did note, however, that

the Jenkins case applied the right to confrontation to a Ryce
Act case via the Fourteenth Amendnent, U.S. Const. The “But

see Jenkins v. State, 803 So. 2d 783,785 (Fla. 5" DCA 2001)”

in Cartwight, 870 So. 2d at 157, shows the Second District

did not apply the Jenkins reasoning as to the right of
confrontation in a «civil commtnment proceeding via the
Fourteenth Anmendnent. The Jenkins case, however, does apply.
As noted in Jenkins, the U S. Suprene Court has held due
process rights apply in a civil situation involving the rights
of one whose welfare benefits had been term nated. These due
process rights nust be meaningful, and these rights included
the right to confront and cross-exanm ne the w tness against
them as relied upon by the departnment of social services.

Gol dberg v. Kelly, 397 U S. 254,269 (1970). Gol dberg goes on

to cite Geene v. MElIroy, 360 U S. 474,496-497 (1959), as to

the inportance of the right to confront when governnment action

seeks to seriously injure an individual in cases where the
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governnment’ s action is dependent on fact findings:

‘Certain princi pl es have remai ned relatively

immutable in our jurisprudence. One of these is
t hat where governnental action seriously injures an
i ndividual, and the reasonableness of +the action

depends on fact findings, the evidence used to prove
the Governnent’s case nust be disclosed to the
i ndividual so that he has an opportunity to show
that it is untrue. While this is inportant in the

case of docunentary evidence, it 1is even nore
i nportant where the evidence consists of t he
testimony of individuals whose nenory mght be
faulty or who, in fact, mght be perjurers or
per sons not i vat ed by mal i ce, vi ndi cti veness,
I nt ol erance, prej udi ce, or jeal ousy. We have
formalized these protections in the requirenments of
confrontation and cross-exam nation. They have
anci ent roots. They find expression in the Sixth
Amendment. * * *, This Court has been zealous to

protect these rights fromerosion. It has spoken out
not only in crimnal cases,* * * but also Iin all
types of cases where admnistrative* * *actions were
under scrutiny.’

(Emphasi s added.) The conclusion in Coldberg was that
“Wel fare recipients nust therefore be given an opportunity to
confront and cross-exanmine the wtnesses relied on by the
departnment.” Gol dberg, 397 U S. at 270. If a welfare
recipient was entitled via due process to the right to
confront the governnent’s w tnesses where noney is at stake,
then such a right to confront should definitely be applied in
a civil commtnent proceeding where the government is seeking
to deprive a person of his liberty for an indefinite, and nost
likely lengthy, tine period.

The right to confront was nore recently addressed by the

US Sup. C. in Crawford v. Washington, 541 U S. 36 (2004).

Al t hough this case was a crimnal case with the confrontation
cl ause under the Sixth Anmendnment utilized, the definition and

hi storical background of the confrontation clause is equally
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applicable to the Fourteenth Anendnment as noted in G eene and
approved in Gol dberg. In Crawford the Court exam ned the
hi storical right to confront and all the hearsay exceptions
created that have torn away at the right. The Court went back
to basics and arrived at a bottomline ruling: “Test i nmoni al
statenents of w tnesses absent from trial have been admtted
only when the declarant in unavailable, and only where the
Def endant has had a prior opportunity to cross-examne.”
Crawford, 541 U S. 36, 124 S. Ct. 1354, 1369. Testi noni al
statenents include those given in affidavits, police
i nterrogations, custodial exam nations, prior testinony that
t he Def endant was unable to cross-examne, or simlar pretrial
statenments that declarants would reasonably expect to be used
prosecutorially. This list is not all inclusive, but it gives
an idea as to what the Court considers to be testinonial.
This test was not followed by the U S. Supreme Court in OChio
V. Roberts, 448 U S. 56 (1980); so the Crawford Court

abrogated Ohio v. Roberts.

Roberts, which allowed all hearsay evidence as adm ssible
if it fell under a “firmy rooted hearsay exception” or bore
“particul ari zed, guarantees of trustworthiness,” was found to
have departed from the historical confrontation principles
because it was both too broad and too narrow. It applied to
both testinonial and nontestinonial statenents and it applied
a malleable standard of reliability which fails to protect
against confrontation violations. Crawford did not |Iike

leaving the fate of testinonial evidence based on anorphous
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notions of reliability as determ ned by a judge. |In addition,
“[d]ispensing with confrontation because testi nony IS
obviously reliable is akin to dispensing with jury trial
because a defendant is obviously guilty.” Crawford, 124 S.
Ct. at 1371. Crawford concluded by stating that “[w]here
testinonial evidence is at issue, however, the Sixth Amendnent
demands what the common | aw required: unavailability and a
prior opportunity for cross-examnation. ...Were testinonial
statenments are at issue, the only indicium of reliability
sufficient to satisfy constitutional demands is the one the
Constitution actually prescribes: confrontation.” Cr awf or d,
124 S.Ct. at 1374.
The due process rights under the Fourteenth Anmendnent,
U S Const., with its right to confrontation in civil cases,
requires the sane confrontation rights as set forth in
Cr awf ord—especially when liberty interests are at stake. M.
Burton was civilly commtted indefinitely based on what
“facts” the State’'s doctors obtained from police reports and
DOC reports. This testinonial hearsay from victins and
alleged victinmse was deened adm ssible because the State
created a hearsay statute saying it can be adm ssible.
However, as Jenkins points out, the Florida |egislature cannot
rescind the due process protections of the U S. Constitution.
M. Burton was denied his due process right to confrontation
under the Fourteenth Amend., U. S. Const.; Art. I, 89, Fla.

Const.; and he is entitled to a new trial.
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| SSUE |V

WHETHER THE RYCE ACT DEN ES DUE PROCESS BY NOT

REQU RING A FINDING OF SERIOUS DIFFICULTY IN

CONTROLLI NG DANGEROUS BEHAVI OR AS AN ELEMENT OF THE

ACT?

M. Burton raised the issue of the due process violation
of the Act’s jury instruction by not requiring a finding of
serious difficulty in controlling dangerous behavior as an
element of the Act for the first time on appeal. Kansas V.
Crane, 534 U S. 407 (2002), did not conme out until after M.
Burton’s trial; so M. Burton argued fundanental error. \Y/ g
Burton argued Crane required the trier to make a finding of
serious difficulty in controlling dangerous behavior, and
Florida’s jury instructions do not address the |level of
volitional <control. The Second District certified t he
foll owing question to this Court:

May an individual be commtted under the Jimmry Ryce

Act in the absence of a jury instruction that the

State mnust prove that the individual has serious

difficulty in <controlling his or her dangerous

behavi or ?

Since the date of M. Burton’s opinion, this Court has

rejected this issue in State v. Wite, Case No. SC02-2277

(Fla. Dec. 23, 2004). In that opinion this Court held “that
Crane does not inpose a fourth element of proof in a civil
comm t ment proceedi ng under the Ryce Act. Therefore, the jury
need not be instructed that the respondent nmust have serious

difficulty controlling behavior.” 1d. at page 2.
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While recognizing this Court’s decision in Wite, M.

Burton is continuing to argue this issue so that it is
preserved for federal review. This issue of volitional
control was hotly contested. M. Burton’s main defense in

this case was that he could control his behavior and could be

successful in being on probation instead of confined in a
treatment center. He was only a teenager when he commtted
the crimes, and now he was 28 and a different person. He

successfully conpleted counseling for his inpulse control
order, and he was taken out of counseling when it was deened
he didn't need further counseling. It was stressed that he
woul d be on probation for the next 15 years and had several
conditions to follow or he would go back to prison. M.
Burton did not believe he would commit new crines as he had no
i npul se to commt sex acts on children.

Dr. Partyka used M. Burton’s priors, his DRs, and 3
tests (the Hare Psychopathy checklist, the SVR-20, and the
MWPI-11) to assess future risk. Dr. Partyka admtted the
MWPI -1l was not designated to predict the 1likelihood of
commtting a new sexual offense, the Hare checklist was not
desi gned for sexual behavior, and a l|leading authority is risk
assessnment for sex offenders has rejected 5 out of 20 factors
in the SVR-20 as not being relevant when predicting sex
recidivism Dr. Partyka also admtted he could not say M.
Burton will or will not commt a sexually violent offense in
the future--no psychol ogi st can provide information about risk

for any one individual. The doctor was not sure if M. Burton
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would commt future sex acts. (V7/T219) Since the priors
were 10 years old or older, the doctor relied on the DRs to
show M. Burton’s inability to control hinself.

Dr. McClaren also relied on M. Burton’s priors, the DRs,
and one actuarial test--the RRASOR (highly contested in Issue
). When he was asked about the fact that M. Burton had
spent the last 9 years in prison, the doctor relied on the two
DRs to show his violation of rules and the | ack of opportunity
to offend against children. According to the doctor, an
inability to live in prison wthout violating the rules
translated to an inability to |live out of confinenment wthout
violating the rul es of probation.

Thus, the 2 State doctors relied heavily on questionable
tests and the DRs; but as M. Burton had pointed out, getting
DRs could be fore very mnor infractions that are inpossible
to contest. No one fromthe prison testified that M. Burton
was an extreme problem while in prison, so these DRs are
solely hearsay. Also, the State stressed its definition of
“likely to engage” in closings that did not include the need
for the jury to decide whether Burton had serious difficulty
in controlling his dangerous behavior while defense counsel
was arguing that M. Burton had a less restrictive alternative
of a lengthy term of probation that would work for M. Burton.

The issue of volitional control was for the jury to
decide and it was, as the State’s main wtness noted, the
issue in this case. The doctors’ opinions were ones the jury

could reject in light of the defense position of a |esser
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restrictive means being |long-term probation. Yet, the jury was
never instructed on the |evel of volitional control necessary
to commt. Florida’s jury instructions list three elenents
that nmust be proved by clear and convincing evidence:
conviction of a sexually violent offense, suffers from a
mental abnormality or personality disorder, and the nental
abnormality or personality disorder makes respondent likely to
engage in acts of sexual violence if not confined. There are
definitions are “nmental abnormality”--which does not include
“personal ity disorder”--that “neans mental condition affecting
a person’s enotional or volitional capacity” and “likely to
engage” neans the “propensity to conmt acts of sexual
violence is of such a degree as to pose a nenace to the health
and safety of others.” (V7/T371) None of these definitions
tell the jury to find a serious difficulty in controlling the
dangerous behavior. Even though “nental abnormality” mentions
“volitional capacity,” it does not set forth the Ilevel of
volitional capacity.

M. Burton was denied due process under the Fourteenth
Amendment of the U.S. Constitution and Art. |, 89, Fla.
Const., when his jury was given an instruction that did not
require a finding of serious difficulty in controlling
danger ous behavi or.

CONCLUSI ON

The trial court’s order of comm tnment nust be reversed.
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