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PRELI M NARY STATENMENT

By order dated April 29, 2004, this Court requested the
parties to this action to brief the issue of whether G oover’s
successi ve habeas petition should be dism ssed for failure to
conply with Rule 3.851(d)(2)(B) or Rule 3.851(d)(3). Groover
has filed his initial brief on this issue; the instant pleading
is the response of Janmes V. Crosby, Jr., who, for convenience,
will be hereafter referred to as “the State.”

RESPONSE TO REQUEST FOR ORAL ARGUMENT

Groover has requested oral argunent. Initial Brief at i.
The State neither seeks nor objects to oral argunent.

OBJECTI ON TO GROOVER' S STATEMENT OF THE CASE AND FACTS

Groover’s Statenent of the Case and Facts is argunentative,
| argely unsupported by record evidence, and for the nost part

irrelevant to the issue at hand.! Previous filings |odged by

1 Counsel for M. Groover has once again burdened us wth
his tale of his rental van and the delivery 40 or 36 or 35 or
however many boxes of files there are in this case, and his
communi cations with Dale Wstling and Wstling' s supposed
i nvestigator; counsel additionally asserts - as fact - various
supposed comruni cations between him and an “illiterate” and
“frightened” M. Groover concerning Goover’s “dissatisfaction”
with M. Westling' s representation. There is no record support
for any of these assertions. G oover’s counsel nmakes additi onal
i nappropriate factual avernments in his argunent. For exanpl e,
he contends that, “[i]n the course of preparing federal
pl eadi ngs” on Groover’s behal f, he “di scovered that a nunber of
M. Goover’s constitutional clainm had been erroneously denied
by this Court in prior proceedings.” Initial Brief at 18. The
State disputes that this Court erroneously denied any of

1



Groover’s counsel in this Court have included these sane
unsupported and irrel evant ranblings, and have previously been
objected to by the State. Once again, the State objects. The
State will not file a separate notion to strike this inproper
pl eading, but wll invite the Court to do so on its own
initiative; further, the State would urge the Court to give no
credit or weight to these inproper, irrelevant and unsupported
all egations. The State rejects Groover’s statenent of the case
and facts in its entirety, and will present its own.

STATEMENT OF THE CASE AND RELEVANT FACTS

Groover is a death-sentenced inmate. The facts of his

triple murder are set out in Goover v. State, 458 So.2d 226

(Fla. 1984). The procedural history of this case through 1997

is recounted in G oover v. State, 703 So.2d 1035 (Fla. 1997),

and includes a trial, direct appeal, three notions to vacate
j udgnment and sentence, and a petition for habeas relief. On

June 10, 2002, Groover filed yet another state notion to vacate

Groover’s constitutional clainms in prior proceedi ngs, but in all
events there is no record support for when or how M. MClain
“di scovered” any such error. McCl ain al so makes di sparaging
remar ks about Groover’s registry counsel’s understanding (or
| ack of understandi ng) of various constitutional issues, as well

as registry counsel’s planned strategy, that are |ikewi se
unsupported by any record. Initial Brief at 18-19. The State
strenuously objects to these inproper and unsupported

al | egati ons.



j udgment and sentence (which he anended on August 14, 2002)2 and,
on March 9, 2004, the instant successive habeas petition. In
addition, a federal habeas petition Goover filed on October 17,
1994, remains pendi ng.

In this successive habeas petition, Groover raises five
claims, alleging: (1) he was deprived of due process by the
state’s failure to disclose that it had made cash paynents to
certain of its witnesses at trial; (2) he was deprived of due
process when the jail doctor prescribed Mellaril for G oover
wi t hout advising the court or defense counsel; (3) he was
deprived of effective assistance of counsel at his penalty phase
proceedi ngs; (4) he is ineligible for a death sentence because
he is mentally retarded; and (5) Florida s capital sentencing
procedures violate the Sixth Amendnent.

By notion dated March 11, 2004, the State nmoved to dism ss
Groover’s successive habeas petition as unauthorized. By order
dated April 29, 2004, this Court directed the parties to submt

briefs “as to whether the petition for wit of habeas corpus

2 See Case No. SC04-86, Enmergency Petition for Extraordinary
Relief, for a Wit of Prohibition, and/or a Wit of Mandamus, in
which G oover’s habeas counsel conplained about the trial
court’s failure to acknowl edge counsel ' s notice of appearance or
torule on counsel’s notion to disqualify the trial judge. This
Court denied relief without prejudice to refile after full
compliance with the rules, and the nmotion to vacate remains
pending in the circuit court.



should be dismissed for failure to <conply wth Rule

3.851(d)(2)(B) or Rule 3.851(d)(3).”



SUMVARY OF THE ARGUNMENT

Groover has filed an out-of-time, successive habeas petition
raising claim which are inappropriate for habeas. Two of the
clainms duplicate clains he has pending in circuit court, while
the other three clearly have been filed in this Court in an
i nproper attenpt to circunvent procedural and time bars on their
being filed in <circuit court. None of the <clains are
appropriate for habeas relief. Further, under the rules now
applicable to capital postconviction relief, acapital defendant
may not file a successive habeas petition, and may not file an
out-of-time notion for postconviction relief in circuit court
based on “new | aw unless that “new | aw’ has been held to apply
retroactively. G oover’s habeas is an unauthorized pl eadi ng and
shoul d be di sm ssed.

ARGUMENT

This Court has requested the parties to brief the issue of
“whet her the petition for wit of habeas corpus should be
di sm ssed for failure to conply with Rule 3.851(d)(2)(B) or Rule
3.851(d)(3). The State’s position is that the cited rules no
| onger allow capital defendants to file successive state habeas
petitions, and, additionally, allow capital defendants to file

out-of-tinme 3.850 notions based upon new case | aw only when the

alleged “new |aw’ has established a new fundanental



constitutional right and that new right has been held to apply

retroactively.
The current version of Rule 3.851, in effect since 2001,

applies to all motions and petitions for any type of

postconviction or collateral relief brought by a prisoner in
state custody who has been sentenced to death.” (Enphasi s
supplied.) Rule 3.851(d)(1) requires that, subject to certain
exceptions, a notion to vacate judgnment of conviction and
sentence nmust be filed within one year after the judgnment and
sentence beconme final. Rule 3.851(d)(2) delineates the
exceptions to this time limt:
(2) No notion shall be filed or considered pursuant to
this ruleif filed beyond the time limtation provided
in subdivision (d)(1) unless it alleges that
(A) the facts on which the <claim is
predi cated were unknown to the novant or
the nmovant’s attorney and could not have
been ascertained by the exercise of due
dil i gence, or
(B) the fundanmental constitutional right
asserted was not established wthin the
period provided for in subdivision (d)(1)

and has been held to apply retroactively, or

(C) postconviction counsel, through neglect,
failed to file the notion.

Besi des setting time limts for filing notions to vacate
judgnments of conviction and sentence, Rule 3.851 additionally

di stingui shes between initial and successive notions, setting



forth nmore restrictive page |imts and establishing nore
ri gorous pl eading requi rements for successive notions. See Rule
3.851(e). Finally, Rule 3.851(d)(3) also establishes a
schedule for filing petitions for wit of habeas corpus:

(3) Al petitions for extraordinary relief
in which the Supreme Court of Florida has
original jurisdiction, including petitions
for wit of habeas corpus, shall be filed
sinmul taneously with the initial brief filed
on behal f of the death-sentenced prisoner in
t he appeal of the circuit court’s order on
the initial notion for postconviction relief
filed under this rule.

It cannot be disputed that the present version of 3.851,
adopted three years before Groover filed the instant successive
habeas petition, applies to G oover’s successive habeas petition.

See Mann v. Moore, 794 So.2d 595 (Fla. 2001)(declining to apply

former Rule 9.140(b)(6)(E) to Mann because of sone confusion in
the effective dates of the rules, but announcing that, effective
January 1, 2002, *“all petitions for extraordinary relief,
I ncl udi ng habeas corpus petitions, nmust be filed sinultaneously
with the initial brief appealing the denial of a rule 3.850
notion”).3 The plain |language of Rules 3.851 requires the

dism ssal of Goover’'s successive habeas petition. Rul e

3 The substance of former Rule 9.140(b)(6) is now contai ned
in Rule 9.142(a)(5), and essentially “mrrors” (Mann) the filing
requi renents for habeas petitions as set out in Rule
3.851(d)(3).



3.851(d)(3) requires that all petitions for wit of habeas corpus
be filed simultaneously with the initial brief on appeal fromthe
circuit court’s order on the defendant’s initial notion for
postconviction relief. The rule mkes no provision for
successi ve habeas corpus petitions filed |l ong after the appeal on
a defendant’s initial nmotion for postconviction relief, and
Groover’s successive habeas petition nust be dism ssed as
unaut hori zed.

Even if the rule did not prohibit successive habeas
petitions, Groover’s habeas petition is inappropriate and shoul d
be di sm ssed.

Groover argues that he nust be allowed to file this habeas
petition because: (1) he cannot raise his habeas issues in
circuit court because at | east sonme of themwoul d be procedurally
barred; (2) he cannot raise his habeas issues in circuit court
because the registry counsel who represents him there is
unwi | ling to present at | east sone of these issues; and (3) he is
in effect attacking this Court’s erroneous prior decisions based
on recently-decided law, and only this Court can correct its
errors. Thus, he asserts, his only avenue for relief on these
i ssues is habeas corpus, and it would be an unconstitutional
“suspension” of the wit of habeas corpus to dismss his

petition.



The right to habeas relief, however, “like any other
constitutional right, I's subject to certain reasonable
limtations consistent with the full and fair exercise of the

right.” Haag v. State, 591 So.2d 614, 616 (Fla. 1992). G oover

has made no denpbnstration that any of the limtations on out-of -
time and successive notions for relief contained in Rule 3.851
are constitutionally unreasonable.? Habeas corpus is not a
substitute for an appropriate notion for postconvictionrelief in
the trial <court, and is not “a nmeans to circumvent the
limtations provided in the rule for seeking collateral
postconviction relief” in the original trial court. Baker v.

State, 29 Fla.L. Wekly S105 (Fla., decided March 11, 2004).°

4 Capital defendants in federal court face simlar tine

limts for filing habeas petitions and their right to file
successi ve habeas petitions is likewise |imted. Further, the
restrictions on out-of-time nmotions contained 1in Rule

3.851(d)(2)(B) are very simlar to the restrictions on
successi ve federal habeas petitions contained in 28 USC Section
2244 (b)(2), which provides, in part:

(2) A claimpresented in a second or successi ve habeas
corpus application under section 2254 that was not
presented in a prior application shall be dism ssed
unl ess- -

(A) the applicant shows that the claim
relies on a new rule of constitutional |aw,
made retroactive to cases on collatera

review by the Supreme Court, that was
previ ously unavail abl e.

5> Nor can Goover’'s alleged dissatisfaction with his
postconviction counsel justify his filing an unauthorized habeas

9



Groover argues, however, that his grievance is with this
Court’s prior rulings in this case, and that his challenges to
t hese prior rulings should be raised in this Court, and not in
the trial court. The initial shortcomng of this argument is
t hat nost of the constitutional clainms in his |atest successive
habeas petition have not been raised, litigated, or ruled on by
this Court previously.® More inportantly, G oover’s clains all
relate to issues arising out of, and errors allegedly occurring
during, the original trial.” The fact that the trial court’s

rulings may have been affirmed on appeal by this Court cannot

petition.

6 For example, in his first habeas claim G oover argues
that this Court previously applied a Brady harm ess error
standard to a Gglio claim See Brady v. Maryland, 373 U. S. 83
(1963); Gaglio v. United States, 405 U S. 150 (1972). But
Groover’s claimwas a Brady claim this Court was not asked to
address any G glio claim Likew se, Groover raised no issue of
bei ng forcibly medicated at his original trial, and the cases he
now cites regarding forcible medication address an issue he did
not raise. Finally, Goover did not argue to this Court
previously that his nmental retardation rendered himineligible
for execution, or that Florida s capital sentencing procedures
violate the Sixth Amendnent.

“In Claiml, Groover contends the prosecutor intentionally

permtted the presentation of false evidence; in Claim II,
Groover conpl ai ns about the adm nistration of drugs to himprior
to and during trial; in Claimlll, Groover contends his trial

counsel was ineffective at the penalty phase; in ClaimIV, he
contends that he is ineligible for a death sentence because he
is mentally retarded; and in Claim V, he contends the trial
procedures by which his death sentence was inposed were
constitutionally insufficient under the Sixth Amendnent.

10



convert these issues into appellate i ssues which only this Court
may address. Thus, habeas corpus does not lie for redress of

these clainmed grievances. Breedlove v. Singletary, 595 So.2d 8

(Fla. 1992); MIlIls v. Dugger, 574 So.2d 63 (Fla. 1990). On the

contrary, they are issues which may be raised by G oover, if at
all, only by way of a notion for postconviction relief filed in
the original trial court, and not by way of a habeas petition in
this Court, as subsections (d)(2)(B) and (d)(3) of Rule 3.851
clearly contenpl ate.

Groover argues that this Court has, in the past, sanctioned
habeas corpus as a vehicle to challenge prior decisions of this
Court rendered either on direct or collateral appeal. He
acknow edges, however, that this Court has experienced practical

difficulties with this approach. See Hall v. State, 541 So.2d

1125 (Fla. 1989)(directing that, in the future, clains under the

then recently decided case of Hitchcock v. Dugger, 481 U S. 393

(1987), woul d not be cogni zabl e i n habeas proceedi ngs, and shoul d
be presented in a Rule 3.850 notion). Mor eover, regardl ess of
past history, this Court recently adopted a new approach, which
limts a capital defendant to one habeas proceedi ng, and pl aces
severe limts on successi ve, out-of-time noti ons for
postconviction relief. Thus, G oover may not seek out-of-tine

relief via a successive petition for wit of habeas corpus, and

11



he my not file an out-of-time, successive notion for
postconviction relief inthe circuit court based upon all eged new
|l aw unless he can denmonstrate both that the *“fundament al
constitutional right asserted was not established” previously,

and that the newy-created right “has been held to apply

retroactively.” Rule 3.851 (d)(2)(B).?8

8 The rul es contenpl ate that issues of retroactivity may be
litigated in initial notions for postconviction relief, but may
not be litigated in the first instance in out-of-tinme successive
nmotions. See Dixon v. State, 730 So.2d 265 (Fla. 1999) (noting
that retroactive application of new law is a “relatively rare
occurrence,” and that the time limt for filing a successive
3.850 notion based on new law is calculated fromthe date of the
mandat e of the case determ ning that a new right is fundanental
and retroactive).

12



CONCLUSI ON
For all the foregoing reasons, Groover’'s successive habeas
petition should be dism ssed as unaut hori zed.
Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CURTI S M FRENCH
Seni or Assistant Attorney Ceneral
Fl ori da Bar No. 291692

OFFI CE OF THE ATTORNEY GENERAL
The Capit ol

Tal | ahassee, FL 32399-1050
(840) 414-3300
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