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| NTRODUCT! ON

M. Groover is under a sentence of death. This petition
for habeas corpus relief is being filed in order to raise
claims of error in light of recent jurisprudence as expl ai ned
herein that establishes M. G oover’'s entitlement to relief.

JURI SDI CTI ON

A wit of habeas corpus is an original proceeding in this
Court governed by Fla. R App. P. 9.100. This Court has
original jurisdiction under Fla. R App. P. 9.030(a)(3) and
Article V, 8 3(b)(9), Fla. Const. The Constitution of the
State of Florida guarantees that "[t]he wit of habeas corpus
shall be grantable of right, freely and wi thout cost." Art.
|, 8 13, Fla. Const.

REQUEST FOR ORAL ARGUMENT

M. Groover requests oral argument on this petition.

STATEMENT OF THE CASE AND FACTS

M. Groover was indicted on two counts of first degree
mur der on February 25, 1982 (R 2). M. Goover was housed in

t he Duval County Jail. Wthout the know edge of his counsel!?

M. Groover’'s counsel at the time, Richard Nichols,
testified in 1986 that he was unaware that the jail was
adm nistering Mellaril to M. Goover (PC-T. 535).
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or the know edge of the prosecuting attorney,? his jailers
treated M. G oover with |arge daily doses of Mellaril during
his pre-trial incarceration. M. G oover entered a plea of
guilty to one count of murder, pursuant to a negoti ated
agreenment, made several official statements at the
prosecution’s request, and was deposed by the co-defendants’
attorneys, where he again made statenents. Thereafter, the
pl ea agreenent fell apart when the prosecutor found a new

wi t ness, concluded that sone of M. Groover’s testinmny my
have been untruthful, and confronted M. G oover who then
ceased cooperating with the State (PC-T. 499-500). The
prosecutor, M. Greene, then contacted M. Nichols and advi sed
hi m that he would have to w thdraw because the State woul d be
calling himto testify to the voluntariness of the statenments
that M. Groover had made pursuant to the plea agreenent.

Ther eupon, M. Nichols withdrew as M. G oover’s counsel.
Subsequently, the guilty plea was formally wi thdrawn. M.
Groover was re-indicted, this time on three counts of nurder
(R 33). The new indictment was based on the statenents
elicited from M. Goover after his guilty plea outside the

presence of counsel.

’Ral ph Greene testified in 1986 that he was totally unaware
that the jail was adm nistering Mellaril to M. G oover ((PC
T. 484).



During M. Groover’s trial, M. Greene called a nunber of
| ay witnesses, sone of whomtestified that they had been
permtted to plead to | esser charges. None of the witnesses
reveal ed that the prosecutor was providing themw th cash.?3
In his closing argunment, M. Greene stated that the w tnesses
were not getting any deals for their testinony.?*

On January 11, 1983, M. G oover was convicted on three
counts of first degree murder (R 255). A jury recomended
advi sory sentences of life on Counts | and Il. The jury
recommended a death sentence on Count |1l (R 252-54). The
court overrode the jury’'s recomendati on and sentenced M.
Groover to death on Count |, to life inprisonment on Count 1|1,

and to death on Count 11l on February 18, 1983 (R 268-270).

3For exanple, Billy Long testified that he was not proni sed
anything other than pleading guilty to second degree nurder
(R 765). Joan Bennett was asked, “Do you expect benefit from
your testinony and cooperation with the State here today?” (R
1051). She responded, “No sir, | don't.” (R 1051).

‘“For exanple, M. Greene discussed the witness Billy Long
sayi ng, “He hasn’t nade any deals, he laid it out the day
after he was arrested. And | submt to you he’s telling the
truth right down the line.” (R 1520). M. G eene discussed
Joan Bennett saying, “Joan Bennett was telling the truth and
that she wasn’t guilty of first degree nmurder. And the truth
cane out. She was guilty of nothing nore than accessory after
the fact, that is, not reporting it. And she had good reason
not to do that, she wasn’t guilty of first degree nurder. She
pled guilty to what she was guilty of, | think you will find,
and not hing nore and nothing less. She didn't get any deal at
all.” (R 1530).



After M. Groover’s trial was over, an FBI investigation
of Ral ph Greene was made public when he was federally indicted
for m suse of public noney. 1In the federal investigation of
Ral ph Greene, FBI agents discovered that Ral ph G eene had nmade
cash paynents to several of the State’s witnesses in M.
Groover’s trial. Specifically, the FBI reported:

a. Spencer Hance, a w tness agai nst Tommy
Groover, was given $20 by Ral ph G eene before he
gave any testinony. Ralph G eene |ater gave Hance
$60 in cash to pay a traffic fine after the trials
of Tomrmy Groover and co-defendant Robert Parker were
conpl et ed.

b. Hance al so observed Ral ph G eene give
an undet erm ned anount of cash to star w tness Joan
Bennett on two occasi ons.

cC. Jane Sheppard, the nother of Nancy
Sheppard, who also testified for the State, reported
t hat she overheard Joan Bennett say that she cane to
t he courthouse “to get noney from Uncle Ral ph,” and
that she had to “get sonme Easter noney.”

d. Bennett acknow edged that she received
$20 from Ral ph Greene.
e. Carl Barton, another State wi tness,

reported that on his first appearance in court Ral ph
Greene gave him $20, and gave $20 each to Joan
Bennett and Spencer Hance.

f. M ke Green, a State witness in the
trial of Robert Parker, said that he received a
total of $100 in $20 bills from Ral ph G eene.

g. Morris Johnson, another State w tness
agai nst Tommy Groover, said that he received $20
from Ral ph Greene on five or six occasions.

h. Wal ter Wayne Johnson, another State
wi t ness, said that Ral ph Greene paid him $30 on six
di fferent occasi ons.

i Jack Austin, the chief investigator
for the Ofice of the State Attorney, recalled
cashing two checks for $300 each for Ral ph Greene
during the Robert Parker nurder trial. Austin
bel i eved that key State witness Billy Long “received
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regul ar amounts of nmonies fromthe State Attorney’s
O fice for lunches and on at | east one occasion
Austin observed G eene provide Long with what
appeared to be several cash bills, denom nations
unknown. ”

J - Two other State w tnesses, Robert
Col l'i er and Kenneth Appleton, also confirnmed that
t hey had received cash from Ral ph Greene during the
prosecutions follow ng the Padgett, Sheppard and
Dal t on hom ci des.

(Appendix P to the 6/1/86 Mdtion to Vacate).>®
This Court affirmed M. G oover’s convictions and

sentences on direct appeal. Goover v. State, 458 So. 2d 226

(Fla. 1984).

M. Groover filed his original Mdtion to Vacate Judgnent
and Sentence on June 1, 1986, and the trial court summarily
denied relief on the same date. During the proceedi hgs on
this nmotion, M. G oover was represented by counsel with the
Office of the Capital Collateral Representative (CCR). An
appeal fromthe summary denial of Rule 3.850 relief was taken
to this Court. This Court remanded for an evidentiary hearing
on the issue arising from®“the explicit record evidence that
prison officials adm nistered | arge doses of Mellaril, a

power ful anti-psychotic drug, throughout his pretrial and

®According to the FBI reports regarding these paynents to
State witnesses in M. Groover’s case, John Bradley, the |ead
detective on the case, was an inportant player “who would know
if such paynents were nade.” (Appendix P to the 6/1/86 Mtion
to Vacate). M. Bradley was a w tness against M. G oover at
his trial (R 640).



trial incarceration.” G oover v. State, 489 So. 2d 15, 17

(Fla. 1986). As to M. Goover’'s claimarising fromthe
undi scl osed consideration provided to the State wi tnesses
whi ch was contrary to their testinony, this Court stated,
“evidence is ‘material’ for Brady purposes ‘only if there is a
reasonabl e probability that, had the evidence been discl osed
to the defense, the result of the proceedi ngs woul d have been
different.”” 1d. at 17. This Court then concluded, “[w]e find
that under this test, appellant’s claimnust fail.” |d.
Subsequently, an evidentiary hearing was conduct ed.
Though the principle issue concerned M. Groover’s conpetency
in 1983, a wealth of evidence regarding M. G oover’s nental
retardation was presented. Dr. Harry Krop, clinical
psychol ogist, testified for the defense that M. G oover had a
verbal 1Q of 64 and an overall 1Q of 60 (PC-T. 168). Dr. Krop
testified that it was obvious that M. G oover was retarded
when he interviewed him (PC-T. 168). M. Goover’s |IQ score
corroborated Dr. Krop' s observations of his nental
retardation, as did historical docunmentation and reports from
M. Goover’'s famly. Likewise, Dr. Francis S. Smth, an
audi ol ogi st and speech | anguage pat hol ogi st called by the
defense, testified that M. G oover had generalized brain

dysfunction that should be classified as nental retardation



(PC-T. 91). Dr. Smth stated that M. Groover responded with
| anguage at the nine-year old level (PC-T. 76). Dr. Janes R
Meri kangas, an M D. specializing in neurology and psychiatry,
testified that M. G oover fell in the mld to noderate nental
retardation range, with a verbal 1Q of about 64 (PC-T. 116,
127). In discussing M. Goover’s functioning, Dr. Merikangas
testified that M. G oover’s nental retardation:

was quite apparent to all of his school teachers and

in his performance and apparent to his peers who

t eased hi m about being retarded, and talking to him

for two or three mnutes you will find out that

there is an - alnmpst a vacuum of information behind

this normal appearing person.

He sinply does not conprehend what is said to

hi m and tends to answer questions with social

responses |like yes, uh-huh, that’s right and

generally agreeing with the speaker, but try to get

sonet hing specific out of himand you will determ ne

in five mnutes that he is suffering from nental

retardation.
(PC-T. 136). Dr. Saruel |. Greenburg, a psychiatrist,
testified that M. G oover was nentally retarded (PC-T. 228).
Dr. Greenburg specifically assessed M. G oover’s adaptive
functioning and found that M. G oover was “at the bottom
bet ween six and seven, and that’s very poor to grossly
i mpai red, and that’'s at the bottom of the list, the nost
severely disturbed.” (PC-T. 228).

Thi s di agnosi s was supported by docunentary evidence of

significant medical and |legally recognized indicia of mental



retardation. School records docunented M. Groover’s very
poor performance in school. |In fact, these records and
medi cal records described himas “nentally retarded” (Appendi X
Mto the 6/1/86 Mdition to Vacate).

However, the circuit court concluded that M. G oover was
not rendered i nconpetent by the adm nistration of Mellaril and
denied relief. On appeal, this Court affirmed the trial

court’s order. Goover v. State, 574 So. 2d 97 (Fla. 1991).

Thr oughout the evidentiary hearing and ensui ng appeal, M.
Groover was represented by the CCR

VWil e the appeal fromthe trial court’s denial of the
conpetency issue was pending in the Florida Suprene Court, M.
Groover filed his second Motion to Vacate Judgnent and
Sentence on July 31, 1989, raising the issue presented in

Hi tchcock v. Dugger, 481 U.S. 393 (1987), anpbng other issues.®

On Novenber 15, 1991, the trial court summarily denied the
second notion for post-conviction relief. On appeal, this
Court affirmed the denial of post-conviction relief. G oover
v. State, 640 So. 2d 1077 (Fla. 1994). 1In these proceedings,
M. Groover was represented by CCR

M. Goover filed a third Mdtion to Vacate Judgnent and

®This Court had dictated that this claimbe filed within two
years of the Hitchcock opinion. See Hall v. State, 541 So. 2d
1125 (Fla. 1989).




Sentence on Decenber 2, 1994, raising newy discovered
mtigation evidence that M. Groover’'s co-defendant, Robert
Lacy Parker, received a life sentence.” On January 30, 1995,
M. G oover made a request to anmend the notion, adding a claim
t hat counsel for M. G oover has not received public records
pursuant to Chapter 119.%8 On May 30, 1995, the court denied
the third notion for post-conviction relief. On appeal, this
Court affirmed the denial of post-conviction relief. G oover
v. State, 703 So. 2d 1035 (Fla. 1997). In these proceedi ngs,
M. Groover was still represented by CCR

On December 2, 1994, when he filed his third notion for
post-conviction relief, M. Goover filed a habeas corpus
petition in this Court. On April 6, 1995, this Court denied

state habeas relief. G oover v. Singletary, 656 So. 2d 424

(Fla. 1995).

On October 17, 1994, a habeas corpus petition was filed

The life sentence was inposed after the United States
Suprene Court’s decision in Parker v. Dugger, 498 U. S. 308
(1991), vacating M. Parker’s sentence of death.

®Prior to this Court’s decision in State v. Kokal, 562 So.
2d 324 (Fla. 1990), the Duval County State Attorney’'s O fice
and the Jacksonville Police Departnent refused to provide
capi tal defendant’s access to public records in coll ateral
proceedings. As a result, M. Goover has never been provided
the public records in his case despite repeated requests even
t hough anyone el se off the street can obtain access to M.

Groover’s public records that are in the State’s possession.
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inthe US. District Court for the Mddle District of Florida.
On January 10, 1995, the federal proceedings were held in
abeyance pending the result of state habeas proceedings. In
1998, M. Groover sought to anmend his habeas corpus petition
inthe US. District Court for the Mddle District of Florida.
M. Goover filed a second anmended habeas corpus petition in
the same court. Subsequently, the federal district court

deni ed | eave to anmend wi thout prejudice as to M. G oover’'s

i nconpetent to be executed claim Thereafter, M. G oover was
permtted to file a traverse on July 13, 1999. Follow ng the
stays of execution granted by this Court to Anpbs King and
Linroy Bottoson in July of 2002, the federal district court
sua sponte held federal proceedings in abeyance.

On June 10, 2002, M. Goover filed a fourth Rule 3.850
motion. In this notion, M. Groover argued that his nmental
retardation precluded the inposition of a sentence of death
and that his death sentence violated the principle discussed

in Apprendi v. New Jersey, 530 U S. 466 (2000). On July 19,

2002, the State filed a response arguing that the clainms were
procedurally barred. On August 14, 2002, M. Goover filed an
anended fourth Rule 3.850 notion in which he relied upon

Atkins v. Virginia, 122 S.C. 2242 (2002), as establishing

that his sentence of death must be vacated due to his nental
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retardation, and upon Ring v. Arizona, 122 S.Ct. 2428 (2002),
as establishing that his sentence of death violated the Sixth
Amendnent. In the preparation and filing of the notion and
its amendnent, M. G oover was represented by the successor
agency to CCR, CCRC-North.

On May 8, 2003, the circuit court schedul ed an
evidentiary hearing on M. G oover’s notion to vacate for
Oct ober 23, 2003. In June of 2003, Heidi Brewer, an Assistant
CCC-NR was t he designated counsel for M. G oover,
representing himin both state and federal proceedings. M.
Brewer had been M. Groover’s counsel for several years.
However on June 30, 2003, with the defunding of CCC-NR, the
State of Florida effectively renoved Ms. Brewer from M.
Groover’'s case. In June of 2003 after the announcenent that
CCC- NR had been defunded, Ms. Brewer notified the circuit
court that M. G oover would be losing his collateral counsel
effective June 30, 200S3.

On July 3, 2003, Judge Arnold appointed Dale Westling as
state registry counsel to represent M. Groover in state
proceedi ngs. Upon M. Westling s appointnent, the state
officials overseeing the disbursenment of the attorney-client
privileged case files decided to imediately provide all of

M. Goover’'s files to M. Westling. On July 24, 2003, M.

11



Westling sent John Bradl ey, who M. Westling has described as
“my investigator” to Tall ahassee to retrieve the 40 boxes of
case material in M. Goover’s case. \Wiile at the CCC NR
office, M. Bradley informed those overseeing the transition
t hat he had been the | ead investigator on M. G oover’s case
and that “M. G oover was where he needed to be.” Due to an
oversi ght by those handling the disbursenent of the attorney-
client privileged materials, only 36 of the boxes were
actually provided to M. Bradl ey.

On July 29, 2003, M. Westling wote M. G oover and
stated, “please allow me to report that my investigator, John
Bradl ey, recently secured nunerous boxes of materials fromthe
Capitol Collateral Counsel.” M. Westling further represented
that, “[a]t the present tinme, nmy investigator is organizing
boxes of materials.”

On July 30, 2003, the federal district court granted
under si gned counsel 's application to be appointed as CIA
counsel for M. G oover for purposed of M. G oover’s pending
federal habeas petition; the federal district court had
reactivated the case in |late June. Upon receipt of the
appoi nt ment, undersi gned counsel (MClain) imediately sought
to contact M. Westling. On August 4, 2003, undersigned

counsel (MClain) was advised that M. Westling was on
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vacation, but could be reached through email. Undersigned
counsel (MClain) thereupon contacted M. Westling via emil,
expl ai ned the circunstances, and asked for access to the case
files in order to be able to appropriately advise this court
on M. Groover’s behal f.

M. Westling responded by inform ng undersigned counsel
(McClain) to contact “nmy investigator,” John Bradl ey who would
provide himw th access to M. G oover’s case files.
Meanwhi | e, undersi gned counsel |earned that four boxes of case
mat erial remained in Tall ahassee in the custody of state
officials who were trying to distribute all renmaining case
files in order to enpty the building formerly housi ng CCC-NR

Utimtely, arrangements were made for undersigned
counsel to obtained the files that remained in Tall ahassee.
Counsel (McClain) then drove on August 14, 2003, to
Jacksonvill e where he net John Bradley. M. Bradley took
under si gned counsel (MClain) to a storage facility and
accessed the 36 boxes of M. G oover’'s case files. Counse
(McClain) offered to review the files and | eave any duplicate
copies of records for M. Westling. However, M. Bradley
opi ned that he would prefer that all of the records remin
together. Accordingly, counsel (MClain) took possession of

the 36 boxes of material which were condensed by one to 35
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boxes in order to fit themin a rental van.

During this transaction, M. Bradley infornmed counsel
(McClain) that he had been the | ead detective investigating
M. Goover's crinme for the Duval County Sheriff’'s Ofice in
1983. Thus, it was apparent that M. Bradley was the same
“John Bradley” referred to in the FBI investigation of Ralph
Green as soneone who had assisted M. Greene during the
prosecution and who would be famliar with his handling of the
wi t nesses agai nst M. G oover.

I n Septenmber of 2003, undersigned counsel asked the
federal district court for a period of tine to file
suppl enmental briefing regarding the pending federal habeas
petition. While preparing this notion, undersigned counsel
| earned for the first tinme that Judge Arnold had been the
attorney who represented the trial prosecutor, M. Geene, in
the federal crimnal proceedings that resulted follow ng the
FBI investigation of his conduct in M. Goover’s case and
others. The federal court granted the notion in part and gave
under si gned counsel ninety days until |ate December to submt
the requested brief limted to two i ssues, those arising under
Atkins and Ring.

During late 2003 while preparing the federal brief,

under si gned counsel (McClain) met with M. G oover on a
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regul ar basis at Union Correctional Institution. An
illiterate M. G oover asked undersigned counsel to read to
himletters received fromM. Westling. M. G oover expressed
extreme dissatisfaction with M. Westling regarding the letter
he received from M. Westling indicating that his investigator
was John Bradl ey who had been the | ead detective for the
Jacksonville Police Departnent at the time of M. G oover’s
prosecution. \Wen a letter witten in Decenber of 2003
informed M. Groover that two nmental health experts would soon
be arriving at death row to conduct nental evaluations of him
a frightened M. Groover asked undersigned counsel (MCl ain)
if he and his partner would help in the state court
proceedi ngs.® Undersigned counsel agreed to represent M.
Groover on a pro bono basis in the state court proceedi ngs.
Accordi ngly, undersigned counsel served their notice of
appearance as pro bono counsel for M. Groover in state
circuit court on Decenber 24, 2003.

Wth the notice of appearance as pro bono counsel,
under si gned counsel also filed a verified notion to disqualify

Judge Arnold on the basis of his representation of M.

This letter confirmed what M. Groover indicated, i.e. that
M. Westling had not ever traveled from Jacksonville to UClI to
meet with M. G oover.
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Groover’s trial prosecutor, Ral ph G eene.

Subsequent |y, undersigned counsel also served a notion to
hol d proceedi ngs in abeyance. On January 24, 2003,
under si gned counsel received Judge Arnold s order striking the
notion to hold proceedings in abeyance on the grounds that
“Martin J. McClain and Linda McDernott are not counsel of
record.”

CLAIMS FOR RELI EF

CLAI M |
MR. GROOVER WAS DEPRI VED OF DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTI ON WHEN THE
PROSECUTI ON | NTENTI ONALLY PERM TTED FALSE
AND/ OR M SLEADI NG EVI DENCE TO BE PRESENTED
TO MR. GROOVER S JURY AND USED IT TO OBTAIN
A CONVI CTI ON.

M. G oover presented a claimin his 1986 notion to
vacat e judgment and sentence that he was deprived of his due
process rights when the State concealed its paynent of cash to
its witnesses at M. Goover’s trial. As M. G oover
explained in his brief to this Court in 1986, “disclosure of
t hese paynents woul d have underm ned the prosecution’s use of
his own credibility to bolster that of his witnesses. |If the
jury had known that Ral ph Greene was passing bundl es of cash

to his witnesses, it would have given little credence to his

prom ses that the witnesses were all telling the truth.”
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Summary Initial Brief in Case No. 68,845, at 54-55.10

This Court affirmed the sunmary denial of this claim
wi t hout the benefit of an evidentiary hearing. This Court
based its ruling upon whether the undi scl osed evidence was
“material.” This Court stated, “evidence is ‘material’ for
Brady purposes, ‘only if there is a reasonable probability
that, had the evidence been disclosed to the defense, the
result of the proceedi ngs woul d have been different.’” G oover
v. State, 489 So.2d 15, 17 (Fla. 1986).

However, this Court has recently discussed its historical
m sunder standi ng of the materiality standard required when the
prosecut or knowi ngly deceives the jury and the defense, “we
conclude that our precedent in this area has |acked clarity,
resulting in some confusion and i nproper nmerging of the Gglio

and Brady materiality standards.” Guzman v. State, 28 Fla. L.

Weekly S829, 2003 Fla. LEXIS 1993 *16 (Fla. 2003). Wen a
prosecut or engages in intentional deception, “[t]he State as
beneficiary of the Gglio violation, bears the burden to prove
that the presentation of false testinony at trial was harnl ess

beyond a reasonable doubt.” Guzman v. State, 2003 Fla. LEXI S

“This brief was filed on June 2, 1986, under the exigency of
a death warrant the day after the Rule 3.850 notion was fil ed
and denied in circuit court on June 1, 1986. The execution
was schedul ed for June 4, 1986.
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1993 *18. This Court described this standard as a “nore
defense friendly standard” than the one used in connection
with a Brady violation. 1d. at *19.

In Gglio v. United States, 405 U. S. 150, 153 (1972), the

Suprenme Court recognized that the “deli berate deception of a
court and jurors by the presentation of known fal se evidence
is inconpatible with ‘rudimentary demands of justice.” The
Suprene Court has further recognized that a prosecutor is:
the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation
to govern inpartially is as conpelling as its
obligation to govern at all; and whose interest,
therefore, in a crimnal prosecution is not that it
shall win a case, but that justice shall be done.

Berger v. United States, 295 U. S. 78, 88 (1935). Accordingly,

the Court “forbade the prosecution to engage in ‘a deliberate

deception of court and jury.’” Gray v. Netherland, 518 U. S

152, 165 (1996), quoting Money v. Hol ohan, 294 U S. 103, 112

(1935). This Court has stated, “[t]ruth is critical in the

operation of our judicial system” Florida Bar v. Feinberg,

760 So.2d 933, 939 (Fla. 2000); Florida Bar v. Cox, 794 So.2d

1278 (Fla. 2001). |If the prosecutor intentionally or

knowi ngly presents false or m sleading evidence or argunent in
order to obtain a conviction or sentence of death, due process
is violated and the conviction and/or death sentence nust be
set aside unless the error is harm ess beyond a reasonabl e
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doubt. Kyles v. Witley, 514 U. S. 419, 433 n.7 (1995). The
prosecution not only has the constitutional duty to fully
di scl ose any deals it may make with its witnesses, United

States v. Bagley, 473 U. S. 667 (1985), but also has a duty to

alert the defense when a State’s witness gives false

testimony, Napue v. Illinois, 360 U S. 264 (1959), and to

refrain from deception of either the court or the jury.

Mooney v. Hol ohan. A prosecutor nust not knowingly rely on

fal se inpressions to obtain a conviction. Alcorta v. Texas,

355 U. S. 28 (1957)(principles of Mioney viol ated where
prosecut or deliberately "gave the jury the fal se i npression
that [witness’s] relationship with [defendant’s] w fe was

not hing nmore than casual friendship"). The State "may not
subvert the truth-seeking function of the trial by obtaining a
conviction or sentence based on deliberate obfuscation of

relevant facts." Garcia v. State, 622 So.2d 1325, 1331 (Fl a.

1993).

Where the prosecution violates G glio and know ngly
presents either false evidence or false argunent in order to
secure a conviction, a reversal is required unless the error
is proven harm ess beyond a reasonabl e doubt. Bagley, 473
US at 679 n.9. This Court failed to apply this standard to

M. G oover’'s case.
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In the federal investigation of Ral ph G eene foll ow ng
M. Groover’s trial, FBI agents discovered that Ral ph G eene
had made cash paynents to several of the State’'s witnesses in
M. Groover’s trial. Specifically, the FBI reported:

a. Spencer Hance, a w tness agai nst Tommy
Groover, was given $20 by Ral ph G eene before he
gave any testinony. Ralph G eene |ater gave Hance
$60 in cash to pay a traffic fine after the trials
of Tomrmy Groover and co-defendant Robert Parker were
conpl et ed.

b. Hance al so observed Ral ph G eene give
an undeterm ned anount of cash to star w tness Joan
Bennett on two occasi ons.

C. Jane Sheppard, the nother of Nancy
Sheppard, who also testified for the State, reported
t hat she overheard Joan Bennett say that she cane to
t he courthouse “to get noney from Uncle Ral ph,” and
that she had to “get sone Easter noney.”

d. Bennett acknow edged that she received
$20 from Ral ph Greene.
e. Carl Barton, another State w tness,

reported that on his first appearance in court Ral ph
Greene gave hi m $20, and gave $20 each to Joan
Bennett and Spencer Hance.

f. M ke Green, a State witness in the
trial of Robert Parker, said that he received a
total of $100 in $20 bills from Ral ph G eene.

g. Morris Johnson, another State w tness
agai nst Tommy Groover, said that he received $20
from Ral ph Greene on five or six occasions.

h. Wal t er WAayne Johnson, another State
wi tness, said that Ral ph Greene paid him $30 on six
di fferent occasions.

i Jack Austin, the chief investigator
for the Ofice of the State Attorney, recalled
cashing two checks for $300 each for Ral ph Greene
during the Robert Parker nurder trial. Austin
bel i eved that key State witness Billy Long “received
regul ar amounts of nmonies fromthe State Attorney’s
Office for lunches and on at | east one occasion
Austin observed G eene provide Long with what
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appeared to be several cash bills, denom nations
unknown. ”
J - Two other State w tnesses, Robert
Col l'i er and Kenneth Appl eton, also confirmed that
t hey had received cash from Ral ph G eene during the
prosecutions follow ng the Padgett, Sheppard and
Dal t on hom ci des.
(Appendix P to the 6/1/86 Mdtion to Vacate)(enphasis added). !
When Billy Long was interviewed by the FBI on June 13,
1984, M. Long denied receiving any noney from Ral ph G eene
(Appendix P to the 6/1/86 Mdtion to Vacate). However, by that
time Ral ph Greene had left the State Attorney’s O fice and
gone in private practice, and was representing M. Long.
According to a letter witten by M. G eene on June 27, 1984,
M. Greene had witten a previous letter dated April 23, 1984,
on M. Long’s behalf. M. Greene as M. Long s counsel was
seeking consideration fromthe Florida Probation & Parole
Conmi ssi on (Appendix Wto the 6/1/86 Mdition to Vacate). So at

the time of his June 13, 1984, interview, M. Long was being

represented by M. Greene before the Florida Probation &

YAccording to M. Long’s trial testinmony he was housed at a
county jail facility. It is unclear why M. Long woul d be
recei ving noney “for |unches.” However when asked by the FBI
M. Long offered as an explanation, “[o]ccasionally as the
trial went on, the inmtes who were jailed locally would m ss
their meal and a nmeal would be bought for him” Appendix P to
the 6/1/86 Mdtion to Vacate).
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Par ol e Conm ssi on. 12
M. Geene stated in his June 27, 1984, letter witten on
behal f of M. Long:

This letter is a request to reschedule this
interview to an earlier date, along with
justification thereof. M. Long plead guilty and
was convicted on April 23, 1983, and was not
sentenced until May 9, 1983. If he had plead guilty
four days earlier, he would have been entitled to an
initial interviewwithin ten nonths of May 1983.

M. Long testified for the State of Florida in
two First Degree Murder trials and was prinmarily
responsi ble for the conviction of Robert Parker and
Tomy Groover, both of whom were sentenced to death.
At his sentencing hearing, both nyself and M. T.
Edward Austin, the State Attorney, urged that the
Court sentence M. Long to no nore than ten (10)
years.

(Appendix Wto the 6/1/86 Mdtion to Vacate).'®* M. Long had
received a 30 year sentence at his sentencing.

However on January 5, 1983, during M. Groover’s trial
Billy Long testified that he was not prom sed anything other

than pleading guilty to second degree nmurder for which he

2There is no indication in the FBI reports that the FBI
i nvestigators knew that M. Greene was counsel for M. Long at
the time of their interview of M. Long concerning whether M.
Greene had provided M. Long with noney during or before M.
Groover’s trial

¥ln the letter, the date of the guilty plea is typed as
“April 23, 1984." However, it appears that a “3" was witten
over the “4". However, M. Long s testinony at M. G oover’s
trial is that he entered a guilty plea in “April or May” of
1982 (R 853).
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expected a life sentence (R 765). M. Long explained his

ci rcumst ances:

Q What’'s your present address?

A County Prison Farm

Q Wiy are you there?

A On behalf of the deal I made with the State
to testify.

Q Al right. And what was that arrangenent?

A The arrangenent was | pleaded guilty to
second degree murder in behalf to testify for the
State they would drop nmy charge fromfirst.

Q Let you plead guilty to second degree nurder?

A Yes, sir.

Q Okay. Were you prom sed anything other than
you pleading guilty to second degree nurder?

A No, sir.

Q Wat were you charge with?
A First degree nurder?

Q How many counts?

A One.

Q Have you been sentenced?
A No, sir.

Q And what are you facing as a potenti al
sent ence?

A Life sentence.
(R 764-65).
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I n cross-exam nation, M. Long acknow edged that some
addi ti onal drug charges were al so dropped “when | pl eaded
guilty to second degree to testify for the state” (R 853).
However, M. Long did not know what the potential penalties
for the drug charges were (R 854).

During his redirect, M. Greene elicited the follow ng
testinmony:

Q You are facing life inprisonment on a second
degree nurder, aren’t you?

A Yes, sir.

Q M. Shore asked you what the penalty was for
drugs; the penalty for second degree nurder is a |ot
nore than it is for those drugs, isn't it?

A Yes, sir.

(R 915).

During re-cross, M. Long testified as foll ows:

Q Okay. Have you been sentenced yet?

A No, sir, | haven't.
Q Wiy not?
A | don't know

Q Well, let ne ask you this: do you expect that
maybe your sentence m ght depend on what you say
here today?

A No, sir.

Q Do you expect any better treatnment?

24



No, sir.
O better sentence for your testinony?
No, sir, | don't.

Not at all?

> O >» O >

No, sir.
(R 923).

In his closing argunments, M. Greene discussed Billy Long
saying, “[M. Long’s initial statenent to the police] hasn't
vari ed since and he hasn’t talked to ne or anybody else. He
hasn’t made any deals, he laid it out the day after he was
arrested. And | submt to you he’'s telling the truth right
down the line.” (R 1520)(enphasi s added).

As for Joan Bennett who the FBI was advised by w tnesses
al so received noney, she was asked at M. Groover’s trial, “Do
you expect benefit fromyour testinmony and cooperation with
the State here today?” (R 1051). She responded, “No sir, |
don’t.” (R 1051).

M. Greene discussed Joan Bennett saying, “Joan Bennett
was telling the truth and that she wasn’t guilty of first
degree nmurder. And the truth came out. She was guilty of
not hi ng nore than accessory after the fact, that is, not
reporting it. And she had good reason not to do that, she

wasn't guilty of first degree nurder. She pled guilty to what
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she was guilty of, |I think you will find, and nothing nore and
nothing less. She didn't get any deal at all.” (R
1530) (enphasi s added).

M. Greene anticipating defense counsel’s closing
argunment told the jury:

M. Shore wants you to disbelieve Barton and
Hance because they know Ti nker and El ai ne’ s parents.

And he will want you to disbelieve Denise because
she was once married to Billy. And he will want you
to disbelieve Billy and Joani e because he will argue

t hey received preferential treatment and since they
haven’t been sentenced and, therefore, have an
interest in lying, and al so because they are

accomplices. And he will read you the acconplice
testi mony, acconplice instruction, that is, the
Judge will give dealing with acconplices.

Well, | submt to you and I think you will find

that Billy Long is telling the truth and that Joanie
Bennett is telling the truth. But that even w thout
their testinony, we have got the guilty of first
degree nurder on three counts, period. By his own
testinmony, for that nmatter.

But they are telling the truth. And, nunber
two, Joanie Bennett, | submt to you, didn't get any
preferential treatnment. And, three, | submt to you
they were telling the truth, absolutely the truth

* * %

M. Shore has done a good job, he really has.
He’s got a good job. He's nade the State neet its
burden and that’s the job as a defense | awer,
maki ng us nmeet our burden, junp the hoops as it
were, nmeet our job, prove himguilty beyond the
excl usi on of every reasonabl e doubt. Have the judge
rule on the evidence and that’s what we’ve done, |
submt to you, |ladies and gentlenen. W’ ve dotted
every i and we’ve crossed every t and we’ve junped
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t hose hoops and we’ ve proved his client guilty.

(R 1551-52) (enphasi s added).

In light of this Court’s opinion in Guzman v. State, this

Court should revisit M. G oover’'s previously presented claim
that the State knowi ngly presented false or m sl eading
evi dence and argunment at M. G oover’'s trial. Pursuant to

Guzman v. State, it is the State’'s burden to prove the that

t he knowi ng presentation of false or m sleading evidence and
argunment was harm ess beyond a reasonabl e doubt. At the very
| east, this Court should vacate its prior determ nation
affirmng the summary denial of this claimwthout the benefit
of evidentiary hearing and order that an evidentiary hearing
be conducted in the circuit court.
CLAIM 11

MR. GROOVER WAS DEPRI VED OF DUE PROCESS

UNDER THE FOURTEENTH AMENDMENT TO THE

UNI TED STATES CONSTI TUTI ON WHEN THROUGHOUT

THE PRE- TRI AL AND TRI AL PROCEEDI NGS THE

COUNTY JAI L ADM NI STERED MR. GROOVER LARGE

DOSES OF MELLARI L W THOUT ADVI SI NG THE

COURT OR COUNSEL.

After the circuit court denied M. Goover’s initial Rule

3.850 nmotion without an evidentiary hearing, this Court

remanded for an evidentiary hearing on the issue arising from

“the explicit record evidence that prison officials
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adm ni stered | arge doses of Mellaril, a powerful anti-
psychotic drug, throughout his pretrial and trial

incarceration.” Goover v. State, 489 So. 2d 15, 17 (Fla.

1986). At the resulting evidentiary hearing, the prosecutor,
Ral ph Greene, testified that he was totally unaware t hat the
jail was nmedicating M. G oover (PC-T. 484).% M. Goover’s
original defense counsel, Richard Nichols, testified that
never had any indication that M. G oover was being nmedicated
during the tine that he represented M. Groover (PC-T. 535).
Brent Shore, who replaced Nichols as counsel for M. G oover
after the plea agreenent fell through, testified that he did
read M. Goover’s July 9, 1982, deposition wherein M.
Groover told his co-defendant’s counsel that he was taking
Mellaril in order to help himsleep at night (R 497-99). M.
Shore testified that he did not know if M. G oover was still

taking Mellaril after M. Nichols w thdrew as counsel on

“Mark Arnold also testified at the evidentiary hearing. He
had been with State Attorney’'s O fice in July of 1982, and had
represented the State at a July 9, 1982, deposition of M.
Groover conduct by Robert Link who was representing M.
Groover’s co-defendant, Robert Lacy Parker (PC-T. 570). M.
Greene was not present for the deposition, nor was any counsel
for M. Groover present. At the tine of the deposition, M.
Groover had entered a guilty plea and was cooperating with the
State in its prosecution of M. Parker. During a recess in
the m dst of the deposition, M. Goover was given medication.
M. Link inquired of M. Groover, “what kind of nedication are
you taking.” M. Goover advised, “Mellaril” (R 497-98).
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August 12, 1982, or if he was taking Mellaril during trial in
January of 1983 (PC-T. 391-94).1%

At the conclusion of the evidentiary hearing conducted in
1986, the circuit court found that M. G oover was not
rendered i nconpetent by the adm nistration of Mellaril and
denied relief. On appeal, this Court affirmed the trial
court’s order finding it supported by “conpetent and

substantial evidence.” Goover v. State, 574 So. 2d at 100.

Since this Court’s decision, the United States Suprenme

Court has issued opinionin Sell v. United States, 539 U S

166, 123 S.Ct. 2174 (2003), and Riggins v. Nevada, 504 U.S.

127 (1992). In Riggins, the Court stated, “It is clearly
possi bl e that such side effects had an inpact not just on

Ri ggi ns’ outward appearance, but also the content of his
testimony on direct and cross exam nation, his ability to
follow the proceedi ngs, or the substance of his comunication

with counsel.” 504 U S. at 137. However, the Supreme Court

®Also called at the evidentiary hearing were Dr. Antoine
| nnocent and Dr. Steve Murray. Dr. Innocent testified that he
original prescribed the Mellaril because M. G oover was
“agitated and [ bei ng] conplaining of unable to sleep and he
was al so depressed at the time.” Goover v. State, 574 So. 2d
at 99. Dr. Murray testified that he “put G oover back on
Mellaril after the nedication had been discontinued” at one
point. 1d. Dr. Murray explained the effects of the Mellari
on M. Groover, “he was |less agitated, nore calm and he even
said he felt a higher dose would make him feel nore
effective.” [d. at 100.
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did not reach M. Riggins Eighth Arendrment argunent “that
adm ni stration of Mellaril denied himan opportunity to show
jurors his true nental condition at the sentencing hearing.”
504 U. S at 133.

In Sell, the Court expanded upon Ri ggins saying, “the
Constitution permts the Governnment involuntarily to
adm ni ster antipsychotic drugs to a nental ill defendant
facing serious crimnal charges in order to render that
def endant conpetent to stand trial, but only if the treatnent
medi cal |y appropriate, is substantially unlikely to have side
effects that nmay underm ne the fairness of the trial, and,
taking into account |ess obtrusive alternatives, is necessary
significantly to further inportant governnent trial-related
interests.” 123 S.Ct. 2185. Accordingly, the Court held a
crim nal defendant may not be forcibly medicated to restore
conpetency unless the State carried a heavy burden to
establish that medicating the defendant will significantly
further a state interest, that it is necessary to further the
state’s interest, and that the nedication being adm nistered
is nmedically appropriate. 123 S.Ct. at 2185.

In evaluating M. Groover’s claim this Court did not
take these matters into consideration. The jail adm nistered

the Mellaril without advising the prosecutor, w thout advising
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the court, and w thout advising defense counsel. The drugs
were adm nistered to M. G oover, who had a history of drug
abuse. His readiness to take the nedication cannot obscure
the fact that by adm nistering Mellaril w thout advising
counsel and the court, counsel was precluded from advising M.
Groover of his right to refuse the nedication, the dangers of
appearing in court and testifying while under the influence of
anti-psychotic nedication, and the |ikelihood the medication
woul d mask his true nental condition denied him an opportunity
to have jurors his nental limtations. |In light of Sell, this
Court should revisit its decision finding no due process
vi ol ati on when the jail adm nistered Mellaril w th advising
t he court and/or counsel.
CLAIM 111

MR. GROOVER WAS DEPRI VED OF EFFECTI VE

ASSI STANCE OF COUNSEL AT HI'S PENALTY PHASE

PROCEEDI NGS.

After the circuit court summarily denied M. G oover’s
first Rule 3.850 nmotion, this Court addressed M. Groover’s
penal ty phase ineffective assistance of counsel claim saying,
“[t]his claimis meritless as the evidence now clainmed to have
been omtted centered on appellant’s history of drug use and

troubled fam |y background. This evidence is largely
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cunul ative to that presented by appellant at trial” Goover,
489 So. 2d at 16.16

In fact at M. Groover’s penalty phase proceedi ng, the
defense called one witness, M. Goover’s nother. Her
testinmony is contained in five pages of the transcript (R
1623-27). She gave his date of birth and testified that M.
Groover live with her “on and off all his life” (R 1624).
She indicated that M. G oover lost interest in school when he
was “in the second or third grade” right after his grandnother
died (R 1625). He dropped out of school, “it was maybe ninth
grade or sonmething like that” (R 1625). She never knew M.
Groover to be violent or to have a gun (R 1625-26). She
i ndi cated that M. G oover had one son, two brothers and three
sisters (R 1626). She indicated that M. Goover was “a
very |loving person” who would try to help out anybody who
needs him As an exanple, she described how after his
sister’s “nmobile hone, burnt down, | would say three years
ago,” M. Goover “knocked the door down and he got everyone
up and out because everybody knows a nobile hone can burn up

in three to seven mnutes” (R 1627).

¥I'n affirming the override of the jury's life recomendation

as to Count 1, this Court stated, “[n]o mtigating
circunmst ances were found concerning Groover’s participation in
any of the homcides.” Goover v. State, 458 So. 2d at 2209.
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In his initial Rule 3.850 notion, M. G oover presented
four affidavits fromM. Goover’s siblings, an affidavit from
a famly friend who knew M. Groover’s fam |y circunstances
his entire life, and an affidavit from M. G oover’'s nother
provi ding informati on not contained in her brief trial
testimony. ! In her affidavit, M. G oover’s nother explained
the problens that occurred with M. Groover’s birth, his
probl ems in school and with | earning, the abuse he suffered at
t he hands of his step-father, and his history of drug abuse.
Hi s siblings discussed M. Groover’s history of sniffing glue
begi nni ng when he was 8 or 9, his subsequent sniffing of paint
and paint thinner (“Tommy did that every day, at |east three
or four times a day until he was 13 or 14" Appendix F), his
| ater use of “cocai ne, PCP, heroin, quaal udes, uppers, downs,
whi skey, beer, nushroons, LSD, Del audid, hash, whatever he
could get his hands on” (Appendix F), M. Goover’'s
abandonnent by his real father, the psychol ogi cal and physi cal
abuse from his nother (Appendices G and H), the physical abuse
fromhis step-father (Appendix G, his nmental retardation
(Appendi x H) and difficulties in school (“[l]ots of tines

ot her people would tease himand call him*dumy,’ °‘stupid,’

YFiled with the Rule 3.850 notion was an Appendi x t hat
i ncluded Appendices A through T. These appendices are cited
herein as “Appendi x _".
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or ‘retarded.’” Appendix G, how he |ost custody of his son
because his ex-wife tricked an illiterate M. G oover into
signing papers pernmtting her new husband to adopt his son
(Appendi x H), and how “the evening before the day of the
killings, Tommy Groover took a syringe, U-100 | think, and

i njected what | ooked |ike between 35 and 40 cc’'s of rocket

fuel into his left arnf (Appendix K).® The 80 year-old famly
friend described the extrene poverty that M. G oover was born
into, the physical beatings M. G oover’s nother endured while
she was pregnant with him (she was “thrown down the entire
flight of outside stairs that Ied down fromtheir second-story
apartnent to the ground bel ow Appendix J), and how M.

Groover seened retarded even as a toddler.

In his initial Rule 3.850 notion, M. G oover presented
hi s school records that docunent his abysmal perfornmance in
school, that he received “social pronotions,” that he was
di agnosed as “borderline nentally retarded” in 1971 at the age
of 13 (Appendix L). He also presented hospital records from
1978 when he was exam ned in an energency room because he was

experiencing vision problenms in sunlight. These records noted

that M. Groover was “nmentally retarded” (Appendix M. In his
BAs was explained in the affidavit, “rocket fuel is like a

synthetic heroin, that | understand is used as a horse

tranquilizer. It is called T or PCP" (Affidavit K).
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initial Rule 3.850 notion, M. G oover also presented
affidavits fromfour experts concluding that M. G oover was
mentally retarded.

M. Goover alleged in his Rule 3.850 notion that due to
trial counsel’s failure to conduct a reasonable investigation
into mtigating circunstances, M. G oover was prejudice by
the failure to present the wealth of mitigating circunstances
to his jury and to the sentencing judge. Counsel did not
obtain school records. Trial counsel did not interview M.
Groover’s siblings regarding potential mtigating
circumnmstances, as they indicated in their affidavits. Trial
counsel’s interview of M. G oover’s nother was very short and
failed to discover the wealth of additional mtigation of
whi ch she was aware. Trial counsel did not interview famly
friends to learn of potential mitigation. As a result, no
evidence of M. G oover’s nental retardation was presented.
The jury did not learn of M. Groover’s history of famly
poverty, of abandonnment, of abuse (both psychol ogi cal and
physical ), of his extensive drug abuse, of his difficulties in
school, of the ridicule he endured fromhis peers for his slow
intellect, and of use of drugs at the tine of the crinmes.

This Court’s decision affirmng the summary denial of M.

Groover’s claimthat he received i neffective assi stance at the
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penalty proceedings is in error in |light of the recent

deci sion by the United States Suprene Court in Waggins v.
Smith, 123 S.Ct. 2527 (2003).' According to the W ggins
mtigation nmust be investigated in a capital case before an
attorney turns to sonme other line of defense. And it nust be
investigated well. Waqggins, 122 S.C. at 2536-37. W ggins
makes cl ear that counsel may not abandon mtigation
i nvestigation and preparation and “choose” a different
strategy before conpleting a reasonable investigation. Using
t he ABA Gui delines for the Appointment and Performance of
Counsel in Death Penalty Cases, the Court in Wggins held that
counsel’s mniml investigation into the defendant’s
background (only review ng the defendant’s PSI report and a
DSS fil e),and abandonnent of that investigation in order to
focus on |ingering doubt, fell short of reasonable
pr of essi onal standards:
Counsel's conduct...fell short of the standards for
capital defense work articulated by the Anerican Bar
Associ ation...standards to which we have | ong
referred as guides to determ ning what is

reasonabl e. The ABA Gui delines provide that
investigations into mtigating evidence “shoul d

¥n affirming the summary denial of M. Goover’s claimthat
he received ineffective assistance of counsel at the penalty
phase, this Court stated, “[t]his evidence is largely
cunul ative to that presented by appellant at trial.” G oover,
489 So. 2d at 16.
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conprise efforts to discover all reasonably

avai l able mtigating evidence and evidence to rebut

any aggravating evidence that may be introduced by

t he prosecutor.” [d. (quoting ABA CGuidelines for

t he Appoi ntment and Performance of Counsel in Death

Penalty 11.4.1(C), p. 93 (1989)).
Id. at 2537. Investigation relating to guilt-innocence and
sentenci ng phase issues “should begin immediately upon
counsel’s entry into the case and shoul d be pursued
expeditiously.” ABA Cuidelines for the Appointnent and
Performance of Counsel in Death Penalty Cases, 11.4.1 (A)
(enmphasi s supplied).

According to the United States Supreme Court in W ggins,
eval uation of the prejudice resulting fromdeficient
performance requires a particular nmethodology. First, to
determ ne prejudice fromthe unreasonable failure to
investigate and present mtigating evidence, “we reweigh the
evi dence in aggravation against the totality of avail able

mtigating evidence.” Waggins, 123 S.Ct at 2542 (enphasis

added); see also Wllianms v. Taylor, 120 S.Ct at 1495 (court

is required to conduct an “assessnent of the totality of the
omtted evidence” and then to “evaluate the totality of the
avai l able mtigation evidence-both that adduced at trial, and
t he evidence adduced in the habeas proceedi ng”) (enphasis

added). If “the available mtigating evidence, taken as a
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whol e, ‘m ght well have influenced the jury’s appraisal’ of
[the defendant’s] nmoral cul pability,” Waggins, 123 S.Ct. at
2544 (quoting Wlliams, 120 S.Ct. at 1495, then prejudice has
been shown.?® Second, Petitioner need only show that the

avai lable mtigation creates “a reasonable probability” that
enough jurors would have struck a different bal ance to alter
the sentencing recommendation. |d. Third, every defendant
has “a right-indeed a constitutionally protected right-to
provide the jury with the mtigating evidence that his trial
counsel either failed to discover or failed to offer,”
WIilliams, 120 S.Ct. at 1513, regardless of the strength of the
state’s case, the heinous nature of the offense, or the
severity of the aggravators. Wllianms, 120 S.Ct. at 1515.
Fourth, for a fact to be mtigating it does not have to be
relevant to the crime-any of “the diverse frailties of

humanki nd, ” Whodson v. North Carolina, 428 U.S. 280, 304

®The United States Suprene Court has granted certiorari in
Banks v. Cockrell, No. 02-8286, which presents, inter alia,
the foll ow ng question:

“2. Did the Fifth Circuit act contrary to
Strickland v. Washington, 466 U.S. 668 (1984) and
Wllianms v. Taylor, 529 U. S. 362 (2000), where it
wei ghed each item of mtigating evidence separately
and concl uded that no single category woul d have
brought a different result at sentencing wthout

wei ghi ng the inpact of the evidence collectively?”
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(1976), which m ght counsel in favor of a sentence |ess than

deat h, Lockett v. OChio, 438 U S. 586 (1978), are mtigating.

Wlliams, 120 S.Ct at 1495.

In rejecting M. Groover’s penalty phase ineffective
assi stance of counsel claim this Court failed to conduct the
proper prejudice analysis. This Court nerely said that the
uni nvestigated and unpresented mtigating evidence was
“largely cumul ative to that presented by appellant at trial.”
Groover, 489 So. 2d at 16.2%' That analysis sinply does not
conport with W ggins.

In light of the United States Supreme Court’s
pronouncenent in Waggins this Court must revisit its decision
to affirmthe summry denial of M. Groover’s penalty phase
i neffective assistance of counsel claim At the very | east,
this Court should vacate its prior determ nation affirmng the
sunmary denial of this claimwthout the benefit of
evidentiary hearing and order that an evidentiary hearing be

conducted in the circuit court.

This Court did not explain how the evidence could be
cunul ati ve when as this Court indicated in its direct appeal
opi nion while finding no reasonable basis for the life
recommendation, “[n]Jo mtigating circunstances were found
concerning Groover’'s participation in any of the hom cides.”
Groover v. State, 458 So. 2d at 229 (“we find nothing in the
facts of this case upon which the jury could have rationally
have based the recomendation of a |life sentence”).
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CLAIM I'V

MR. GROOVER HAS PRESENTED A PRI MA FACI E
DEMONSTRATI ON OF HI S MENTAL RETARDATI ON AND
THUS HE IS ENTI TLED TO A TRI AL COVPORTI NG
W TH THE SI XTH AMENDMENT FOR THE PURPOSE OF
A FACTUAL RESOLUTION OF HI' S CLAIM THAT HI S
I S NOT ELI G BLE FOR A SENTENCE OF DEATH I N
LI GHT OF THE ElI GHTH AMENDMENT PROHI Bl TI ON
OUTLI NED I N ATKINS V. VIRG N A.

VWhen this Court remanded for an evidentiary hearing on
M. Groover’s conpetency to stand trial, a wealth of evidence
was presented that denonstrated M. Groover was and is
mentally retarded. Several experts testified at that hearing.
Dr. Harry Krop, a clinical psychol ogist, testified for the
def ense that M. Groover had a verbal 1Q of 64 and an overall
| Q of 60 (PC-T. 168). Dr. Krop testified that it was obvious
that M. G oover was retarded when he interviewed him (PC-T.
168). M. Groover’s 1Q score corroborated Dr. Krop’'s
observations of his nental retardation, as did historical
document ation and reports fromM. G oover’'s famly.
Li kewi se, Dr. Francis S. Smith, an audi ol ogi st and speech
| anguage pat hol ogi st called by the defense, testified that M.
Groover had generalized brain dysfunction that should be
classified as nental retardation (PC-T. 91). Dr. Snmith stated
that M. Groover responded with | anguage at the nine-year old

|l evel (PC-T. 76). Dr. Janmes R Merikangas, an MD.
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specializing in neurology and psychiatry, testified that M.
Groover fell in the mld to noderate nental retardati on range,
with a verbal 1Q of about 64 (PC-T. 116, 127). In discussing
M. Goover’s functioning, Dr. Merikangas testified that M.
Groover’s nmental retardation:
was quite apparent to all of his school teachers and
in his performance and apparent to his peers who
t eased hi m about being retarded, and talking to him
for two or three mnutes you will find out that
there is an - alnmpst a vacuum of information behind
this normal appearing person.

He sinply does not conprehend what is said to
hi m and tends to answer questions with social
responses |like yes, uh-huh, that’s right and
generally agreeing with the speaker, but try to get
sonet hing specific out of himand you will determ ne
in five mnutes that he is suffering from nenta
retardation.

(PC-T. 136). Dr. Sanuel |. Greenburg, a psychiatrist,
testified that M. Groover was nentally retarded (PC-T. 228).
Dr. Greenburg specifically assessed M. G oover’s adaptive
functioning and found that M. Groover was “at the bottom
bet ween six and seven, and that’s very poor to grossly
inpaired, and that’s at the bottom of the list, the nost
severely disturbed.” (PC-T. 228).

This mental retardation diagnosis was supported by
docunment ary evi dence of significant nedical and legally
recogni zed indicia of nental retardation. School records

docunmented M. Groover’s very poor performance in school. 1In
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fact, these records and nmedical records described him as
“mentally retarded” (Appendix Mto the 6/1/86 Mtion to
Vacat e) .

The di agnosis was al so supported by the testinony of
numerous famly nmenbers and famly friends. They provided
evidence of M. Groover’s mental retardation well before his
ei ght eent h birthday.

G ven the well evidence presented in the record of this
case that denonstrates that M. G oover is nmentally retarded,
M. Goover is entitled to a Sixth Amendnent trial of his
mental retardation. This trial nmust include the right to the

effective assistance of counsel under Strickland v.

WAshi ngton, 466 U.S. 668 (1984). This trial nust include the

ri ght of confrontation. This trial nust include the right to
a jury. This trial nust include the right to appeal an
adverse verdict to this Court in a direct appeal.

I n Johnson v. State, 102 S.W3d 535 (Md. 2003), the

M ssouri Suprenme Court was presented with an appeal fromthe
deni al of a notion for post-conviction relief in which
substanti al evidence of nental retardation had been devel oped
and pled. The evidence of nmental retardation had not been
presented to the jury that inposed the sentence of death. The

M ssouri Supreme Court concl uded that:
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[t] he evidence necessary in |ight of Atkins was not
presented adequately to a finder of fact, nor was
the constitutional right to be free fromthe death
penalty where nental retardation exists. Because it
is cruel and unusual to inflict the death penalty on
t hose who are nentally retarded, because inconplete
evi dence of Movant’'s nental capacity was presented,
and because Movant’'s nental capabilities are
guestionable, the cause is reversed and the cases is
remanded. On remand, the court shall set aside
Movant’s sentence and order a new penalty phase
heari ng.

Johnson, 102 S.w.3d at 541. Simlarly, the Cklahoma Court of
Crim nal Appeals granted post-conviction relief on a
successive petition and ordered a jury trial on the capital

defendant’s claimof nmental retardation. Lanbert v. State, 71

P.3d 30, 31 (Ckla Crim 2003) (“Lanbert has raised sufficient
evidence to create a question of fact on the issue of nental

retardation”). Simlarly in Atkins v. Commonwealth, 581 S . E

2d 514, 517 (Va. 2003), the Virginia Suprenme Court on remand
fromthe United States Suprene Court found the “claim of

mental retardation is not frivolous,” and ordered a new jury
enpanel ed “for the sol e purpose of making a determ nation of

mental retardation.”?

ZIn State v. Grell, 66 P.3d 1234, 1241 (Ariz. 2003), and
State v. Wlliams, 831 So. 2d 835, 861 (La. 2002), remands of
direct appeals were ordered for judicial resolution of the
factual question of the capital defendant’s nental
retardation. In both of these cases, even though the
appellate court did not determ ne a jury was required,
directions were given to the trial |evel court to enploy pre-
trial procedures to resolving the issue.
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The Sixth Amendnent applies to the resolution of any
factual determ nation necessary to render the defendant

eligible for a sentence of death. Ring v. Arizona, 122 S. Ct.

2428 (2002). Under Ring, the question is not whether death is
an aut horized punishment in a first-degree nmurder case, but
whet her the “facts increasing puni shment beyond the maxi mum
aut horized by a guilty verdict standing alone.” 122 S. Ct. at
2441. “If a State makes an increase in a defendant’s

aut hori zed puni shnment contingent on the finding of a fact,
that fact--no matter how the State | abels

it--must be found by a jury beyond a reasonabl e doubt.” Ring,
122 S. Ct. at 2439. A State may not avoid the Sixth Anendnent
by “specif[ying] ‘death or life inprisonnent’ as the only

sentenci ng options” because “the relevant inquiry is one not

of form but of effect.” 1d. at 2440 (quoting Apprendi, 530
U S at 494). If the effect of finding a particul ar fact

“expose[s] the defendant to a greater punishment than that
aut horized by the jury' s guilty verdict,” Apprendi, 530 U S.
at 494, the process by which that fact is found is subject to
the Sixth Amendnent rights during a crimnal trial. Ring, 122
S. C. at 2440-41.

Justice Scalia's explained in his concurring opinion,

“Al'l facts essential to the inposition of the |evel of
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puni shnent that the defendant receives — whether the statute
calls themelenments of the offense, sentencing factors, or
Mary Jane — nust be made by the jury beyond a reasonabl e
doubt.” 122 S.Ct. at 2444 (Scalia, J. concurring). Most
recently, Justice Scalia explained that Apprendi “clarified
what constitutes an ‘elenment’ of an offense for purposes of
the Sixth Amendnent. Put sinply, if the existence of any fact
(other than a prior conviction) increases the maxi num

puni shnent that may be inposed on a defendant, that fact--no
matter how the State | abels it--constitutes an el enent, and
must be found by a jury beyond a reasonabl e doubt.” Sattazahn

v. Pennsylvania, 123 S. C. 732, 739 (2003) (Scalia, J.,

j oined by Rehnquist, C.J. and Thonas, J.).

G ven that this Court has held that the Sixth Amendnment
guarantee of effective representation by adequate counsel does
not extend into post-conviction proceedings, a coll ateral
proceedi ng under Rul e 3.850 does not provide the
constitutional safeguards mandated by the Sixth Amendnment.
This Court should hold that any pendi ng death sentence nust be
vacated where the a prim facie show ng of nental retardation
is made, and a crimnal trial that conports with the Sixth
Amendnent nust be ordered to determ ne whether the defendant

is in fact retarded.
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Here, there is abundant evidence in the record that M.
Groover is nmental retarded. Accordingly, this Court nust
issue the wit, vacate the sentence of death, and order the
circuit court to conduct a crimnal trial on the issue of M.

G oover’s nental retardation. 23

ZBefore the Sixth Amendnment trial of M. Groover’s nental
retardation, he is entitled to know the standards for
resolution of the factual issue. Currently, it is unknown who
bears the burden of proof to prove nental retardation, and
what is the standard by which nmental retardation is to be
measured. “An essential principle of due process is that a
deprivation of life, liberty or property ‘be preceded by
notice and opportunity for hearing appropriate to the nature
of the case.’” Cleveland Bd. of Ed. v. Loudernmll, 470 U. S.
532, 542 (1985), quoting Mullane v. Central Hanover Bank &
Trust Co., 339 U. S 306, 313 (1950). “[F]Jundanental fairness
is the hall mark of the procedural protections afforded by the
Due Process Clause.” Ford v. Wainwright, 477 U S. 399, 424
(1986) (Powell, J., concurring in part and concurring in the
j udgnment) .

The United States Suprenme Court recogni zed the
critical need for procedural rules to govern the process by
whi ch substantive rights are vindi cat ed:

[ T] he | odestar of any effort to devise a procedure
must be the overriding dual inperative of providing
redress for those with substantial clainms and of
encour agi ng accuracy in the factfinding

determ nation. The stakes are high, and the
“evidence” will always be inprecise. It is all the
nore inportant that the adversary presentation of

rel evant information be as unrestricted as possible.
Al so essential is that the manner of selecting and
usi ng experts responsi ble for producing that

“evi dence” be conducive to the fornulation of
neutral, sound, and professional judgnents as to the
prisoner’s ability to conprehend the nature of the
penalty. Fidelity to these principles is the solemm
obligation of a civilized society.
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CLAIM V

MR. GROOVER S SENTENCES OF DEATH VI OLATE
THE SI XTH AMENDVMVENT FOR THE REASONS
EXPLAI NED I N RING V. ARI ZONA.

On January 11, 1983, M. G oover was convicted on three
counts of first degree nmurder (R 255). At the penalty phase,
M. Goover’s jury was given a special verdict as to each

count. This special verdict provided:

We, a mpjority of the jury, rendering an advisory
sentence to the Court as to whether the defendant
shoul d be sentenced to death or to life

i nprisonment, find:

1. Sufficient aggravating circunstance

exist to justify a sentence of death.

2. Sufficient mtigating circunmstances

exi st, which outweigh any aggravating
circunstances, to justify a sentence of life
i nprisonment rather than a sentence of death.

3. Based upon those considerations, the defendant
shoul d be sentenced to

life inprisonment wthout

Ford v. Wainwight, 477 U S. at 417.
W thout a determ nation of the standards to be used at a
mental retardation trial, there can be no due process.
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parol e for 25 years

DATED , 1983.

(R 252-54)(Attachnents 1, 2, and 3).

As to Counts | and |1, the jury nmarked the speci al
verdict formindicating that sufficient aggravating
circunmstances did not exist to justify a sentence of death.
Accordingly, the jury recommended advisory sentences of life
on Counts | and Il. (R 252-53). As to Count IIl, the jury
indicated that a majority of the jury found sufficient
aggravating circunstances did exist to justify a sentence of
death. The jury further indicated that sufficient mtigating
circunmstances did not exist to outweigh any aggravating
circunstances, to justify a life sentence. The jury
recommended a death sentence on Count 11l (R 254).

On February 18, 1983, the trial court overrode the jury's
l'ife recommendati on and sentenced M. G oover to death on
Count I (R 268). As to Count Il, the trial court foll owed
the jury’'s life recommendati on and sentenced M. G oover to
life inmprisonment (R 269). As to Count |11, the trial court
foll owed the jury' s death recommendati on and i nposed a
sentence of death (R 270). In M. Goover’s direct appeal,

this Court affirnmed both death sentences. Groover v. State,
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458 So. 2d at 226.

In Ring v. Arizona, 122 S. Ct. 2428 (2002), the United

States Suprenme Court held that Apprendi v. New Jersey, 530

U.S. 466 (2000), applies to capital sentencing proceedings.

Ri ng overruled Walton v. Arizona, 497 U.S. 639 (1990), “to the

extent that it allows a sentencing judge, sitting wthout a
jury, to find an aggravating circunstance necessary for

i nposition of the death penalty.” Ring, 122 S. Ct. at 2443.
Under Ring, “[b]ecause Arizona' s enunerated aggravating
factors operate as ‘the functional equivalent of an el ement of
a greater offense,’ Apprendi, 530 U S., at 494, n. 19, the

Si xth Amendnent requires that they be found by a jury.” 122
S. C. at 2443.

Here, the jury received a special verdict requiring it to
make two findings of fact by a majority vote before the jury
coul d consider whether to recomend a sentence of death. “If
a State makes an increase in a defendant’s authorized
puni shment contingent on the finding of a fact, that fact--no
matter how the State | abels it--nmust be found by a jury beyond
a reasonable doubt.” Ring, 122 S. Ct. at 2439. A State may
not avoid the Sixth Amendment by “specif[ying] ‘death or life
i nprisonment’ as the only sentencing options” because “the

relevant inquiry is one not of form but of effect.” 1d. at
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2440 (quoting Apprendi, 530 U.S. at 494). |If the effect of
finding an aggravating circunstance “expose[s] the defendant
to a greater punishnent than that authorized by the jury’'s
guilty verdict,” Apprendi, 530 U S. at 494, the circunstance
is an el emrent which nmust be found by a jury beyond a
reasonabl e doubt. Ring, 122 S. Ct. at 2440-41.

Section 921.141, Fla. Stat., requires the trial judge to
make three factual determ nations before a death sentence may
be inmposed. The trial judge (1) nust find the existence of at
| east one aggravating circunmstance, (2) nust find that

“sufficient aggravating circunstances exist” to justify

i nposition of death, and (3) nust find that “there are
insufficient mtigating circunstances to outwei gh the

aggravating circunstances.” Section 921.141(3), Fla. Stat.

(enmphasi s added). |If the judge does not make these findings,
“the court shall inpose sentence of life inprisonment in
accordance with [sec.]775.082.” 1d. (enphasis added). Here,

the jury was asked to return a special verdict indicating

whet her “sufficient aggravating circunstances” were present
and whet her “sufficient mtigating circunstances” were present
whi ch out wei ghed t he aggravating. These factual findings were
in conformty with the statutory requirenent.

Under Ring, aggravating factors are elenents of capital
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murder. Under the Florida capital sentencing statute, the
el ements of capital murder are the three factua

determ nations the statute requires before a death sentence
may be inmposed. In M. Goover’'s case, unlike nost other
capital cases in Florida, the jury was asked to render a
verdi ct regardi ng whether “sufficient” aggravating

circumst ances exist, and regardi ng whether mtigating

ci rcunst ances exi st which outwei gh the aggravating
circunmstances. The jury was instructed to reach its verdict
by a mapjority vote.

As to Count |, the jury specifically returned a verdict
finding “sufficient aggravating circunstances do not exist to
justify a sentence of death” (R 252). |In making this
finding, the jury found that the fact necessary for
consi deration of a death sentence did not exist.

Recently, this Court has address the effect of a specific
factual determ nation in a special verdict. |In Lebron v.
State, 799 So. 2d 997 (Fla. 2001), the jury returned a speci al
verdi ct when it convicted M. Lebron finding that the victim

“was killed by someone other than Lebron.” Lebron v. State,

799 So. 2d at 1004. When inposing a sentence of death
followng a 7-5 death recommendati on, the sentencing court

found “the evidence established beyond a reasonabl e doubt that
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t he defendant nurdered Larry Neal Oiver, Jr.” Lebron v.
State, 799 So. 2d at 1021. This Court expressly held that it
was error for the sentencing court to prem se a sentence of
deat h upon findings that were “contrary to the jury's express
findings.” 1d. Accordingly, the death sentence was vacat ed
and the matter remanded for a new sentencing proceeding.

In Iight of Lebron v. State, the jury’'s specific finding

that “sufficient aggravating circunstances do not exist” as to

Count 1, cannot be ignored. Under Ring v. Arizona, the

special verdict constituted an acquittal of the el enent
separating first degree nurder fromthe crime of capital first
degree nmurder. The override of the |life recommendati on on
Count | cannot stand. The death sentence of that count

viol ates the Sixth Amendnment as explained in Ring v. Arizona.

As to Count |11, the jury did find that “sufficient
aggravating circunstances do exist” and that “sufficient
mtigating do not exist” (R 254). However, this express
finding was not made by a unaninous jury. It was nmade as the

verdict formindicated, by “a mpjority of the jury” (R 254).2

#As to elenments of an offense, this Court has recognized
that a judge may not make factfindings “on matters associ at ed
with the crimnal episode” because that “would be an invasion
of the jury's historical function.” State v. Overfelt, 457
So. 2d 1385, 1387 (Fla. 1984). Under Fla. R Crim P. 3.440,
a jury verdict on the elenents of a crimnal charge nust be
unani mous. Since jury unanimty has | ong been the practice in
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Two of the elenents required to be established in order
for M. Groover to be sentenced to death were that “sufficient
aggravating circunstances d[id] exist to justify a sentence of
death” and that “sufficient mtigating circunstances d[id] not
exi st to outwei gh any aggravating circunstances” (R 254).

M. Goover’s jury was not instructed that these el ements were
required to be proved beyond a reasonabl e doubt.? Such an
error can never be harm ess, “[T]he jury verdict required by
the Sixth Amendnent is a jury verdict of guilty beyond a

reasonabl e doubt.” Sullivan v. Louisiana, 508 U S. 275, 278

(1993). \When the jury has not been instructed on the

reasonabl e doubt standard, “there has been no jury verdict

Florida, “It is therefore settled that ‘[i]n this state, the
verdict of the jury must be unani nous’ and that any
interference with this right denies the defendant a fair
trial.” Flanning v. State, 597 So. 2d 864, 867 (Fla. 3d DCA
1992), quoting Jones v. State, 92 So. 2d 261 (Fla. 1956).
Taken together, Ring and Florida |aw, establish that the
penalty phase jury's vote on the factual determ nations set
forth in the special verdict in M. G oover’s case was
required to be unanimous. The failure to require unanimty
vi ol ated the Sixth Amendnent.

M. Goover’s jury was also provided with
unconstitutionally vague and overbroad instructions on the
“hei nous, atrocious or cruel” and “cold, calcul ated and
premedi t ated” aggravating factors. Under Ring, these
aggravating factors were el enents of capital first-degree
murder and were required to be proved beyond a reasonable
doubt. Thus, the unconstitutional instructions provided to
M. Groover’s jury violated not only the Ei ghth Anendnent, but
al so the Sixth Amendnment’s jury trial guarantee.
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within the neaning of the Sixth Anendnent,” and therefore,
“[t]here is no object, so to speak, upon which harm ess-error
scrutiny can operate.” 1d. at 280.

In M. G oover’'s case, the jury was asked to and did nake
fact findings on the factual determ nations required by the
statute before a death sentence may be considered. The jury’'s
det erm nation, however, was not required to be unani nous, and
the jury was not instructed on the reasonabl e doubt standard
as to these factual determ nations required by the statute.

M. Groover’'s death sentence violates the Sixth Amendnent.

CONCLUSI ON

For all of the reasons discussed herein, M. G oover
respectfully urges the Court to grant briefing of the issues
presented herein, oral argunent before this Court, and habeas
corpus relief.

Respectfully subm tted,

MARTI N J. MCCLAI N
Fla. Bar No. 0754773

LI NDA MCDERMOTT
Fla. Bar No. 0102857

McClain & McDernott, P.A.
Attorneys at Law

141 N. E. 30th Street

W lton Manors, FL 33334
(305) 984-8344
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Pro bono Counsel for M. Groover

| HEREBY CERTIFY that a true copy of the foregoing
Petition for Wit of Habeas Corpus has been furnished by
United States Mail, first class postage prepaid, to Curtis M
French, Esq., O fice of the Attorney General, The Capitol, PL-

01, Tall ahassee, Florida 32300-1050, on March __ , 2004.

MARTI N J. MCCLAI N
Fla. Bar No. 0754773
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CERTI FI CATE OF COMPLI ANCE

| hereby certify that the foregoing petition has been
reproduced in a 12 point Courier type, a font which is not

proportionately spaced.

MARTI N J. MCCLAI N
Fl a. Bar No. 0754773
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