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| NTRODUCTI ON

On March 2, 2004, the Third District Court of Appeals
affirmed the decision of the Circuit Court for M am - Dade County
dismssing this lawsuit wunder the doctrine of forum non
conveni ens. Despite the fact that two | ower courts have al ready
considered and adjudicated this issue, Petitioners now seek
di scretionary review of the dism ssal from this Court.
Petitioners, however, fail to offer a valid jurisdictional basis
for their request; they do not even claimin their brief that any
one of the six grounds authorizing Supreme Court review is
present inthis case. Accordi ngly, Respondents ask that the Court
deny Petitioner’ s request to exercise discretionary jurisdiction

over this case.



1. SUMVARY OF ARGUMENT

The di scretionary jurisdiction of this Court may be invoked
as to a court of appeal s decisions only when one of the grounds
set forth in Florida Rule of Appellate Procedure 9.030 is
present. Because Petitioners do not even all ege the existence of
any such ground in this case, and because none is present, this

Court should decline jurisdiction over the instant case.



I11. ARGUMENT
Fl ori da Rul e of Appell ate Procedure 9. 030, which defines the

di scretionary jurisdiction of this Court, provides in pertinent

part as foll ows:

(2) Di scretionary Jurisdiction. The discretionary
jurisdiction of the suprene court may be sought to
revi ew

(A deci sions of district courts of appeal that

(I') expressly declare valid a state statute;

(ii1) expressly construe a provision of the state
or federal constitution;

(iii1) expressly affect a class of constitutional
or state officers;

(iv) expressly and directly conflict with a
deci sion of another district court of appeal
or of the suprenme court on the sane question
of | aw;

(v) pass upon a question certified to be of great
public inmportance;

(vi) are certified to be in direct conflict with
deci sions of other district courts of appeal.

Petitioners claim that jurisdiction is appropriate under
subdi vision (a)(2)(A) (iv) of this Rule, which appliesto District

Court of Appeal s decisions that “expressly and directly conflict



with a decision of another district court of appeal or of the
supreme court . . . .” Petitioners’ Jurisdiction Brief, p.4.1

Peti tioners, however, fail to identify any “decision of
anot her district court of appeal or of the supreme court” with
whi ch the chal l enged Deci sion conflicts.

Their request for jurisdiction instead appears to be based on
what they describe as a “direct conflict between the Third
District’s ruling and the | anguage and intent of Rule 1.061(g) .

Under Petitioners’ novel construction of Rule 9.030, this
Court’s discretionary jurisdiction my ostensibly be i nvoked any
time a party clains that a |lower court msinterpreted or
m sapplied a rule of civil procedure. Surely this is not anong
the limted avenues contenpl ated for discretionary reviewby this
state’ s hi ghest Court.

This Court has previously noted that a court of appeals

decision is “not reviewable as a matter of ‘“conflict’

1t Respondent notes that the remai ning five bases for discretionary
jurisdiction are not at issue: The Third DCA Opi nion at issue did
not (1) declare a state statute invalid; expressly construe a
provi sion of the state or federal constitution; or(iii) expressly
affect a class of constitutional or state officers. Furthernore,
Petitioners failed to avail thenmselves of the certification
procedure required for jurisdiction under grounds (v) and (vi).



jurisdictionunless . . . adirect conflict appear(s) on the face
of the opinion.” Florida Geyhound v. West Fl agl er Associ ation,
347 So.2d 408 (Fla. 1977). In further elaborating on this basis
for ‘conflict’ jurisdiction, this Court has held that:
The test of our jurisdiction in such situations is not
measured sinply by our viewregarding the correctness
of the Court of Appeal decision. On the contrary,
jurisdiction to review because of an alleged conflict
requires a prelimnary determ nation as to whether the
Court of Appeal has announced a deci sion on a point of
law which, if permtted to stand, would be out of
harmony with a prior decision of this Court or another
Court of Appeal on the sanme point, thereby generating
confusion and instability anmong the precedents. W
have said that conflict nust be such that if the |ater
deci sion and the earlier decision were rendered by the

same Court the fornmer would have the effect of
overruling the latter.

(Enphasi s added). Kyle v. Kyle, 139 So.2d 885 (Fla. 1962).

Such pronouncenents by this Court illustrate the futility of
Petitioner’s argunent. They unquestionably contenpl ate a conflict
bet ween two appellate opinions, rather than a claim that the
appeal ed deci sion m sapplied a rule of civil procedure. Because
no conflict exists between the instant case and anot her deci sion
froma court of appeals or this Court, discretionary jurisdiction
cannot lie.

Respondents further state that after a thorough revi ew of case

law in this state, they are unable to |ocate any decision in



whi ch discretionary jurisdiction was exercised based on a
conflict between the appealed decision and the “spirit and
intent” of a rule of civil procedure. Petitioners have cited no
such case in their brief.

Finally, Florida Rul e of Appell ate Procedure 9.120(d) provides
that jurisdictional briefs shall be “limted solely to the issue
of the supreme court’s jurisdiction.” As discussed above,

Petitioners have failed to present a conflict between two cases.?

2

Lacki ng any concei vabl e basis to i nvoke this Court’s discretionary
jurisdiction, Petitioners devotethe entire “Argunent” section of
their brief toarecitation of their unsuccessful presentationsto
the courts bel ow. I nresponse, Respondent woul d si nply note that as
determined by both |ower courts, adoption of Petitioners’
interpretation of Civil Rule 1.061(g) woul d produce t he obvi ously
uni nt ended and absurd result of eviscerating a court’s power to
consider the question of forum non conveniens on a sua sponte
basis. Even assuni ng arguendo that a conflict between a Rul e of
Civil Procedure and a decision of an appellate court would be a
basis for the exercise of this Court’s discretionary jurisdiction,
no such conflict exists in this case. 1In this case, the Third
District Court of Appeal nerely held that Rule 1.061(g) applied
only tonotions filed by the parties and such Rul e does not inpair
or restrict a trial court’s inherent power to control its own
docket. This ruling does not conflict with any other Rul e of civil
procedure or published deci sion.



I V. CONCLUSI ON

For the foregoing

reasons, this Court’s

exerci se

of

di scretionary jurisdiction over the instant case would violate

the clear |anguage of

precedent. Respondent

declined by the Court.

the appellate rules as well

t herefore requests that

Respectfully Subm tted,

CHARLES O. FARRAR, JR
LYONS AND FARRAR, P. A

Co- Counsel for Defendants

201 Al hanmbra Circl e,
Cor al

Gabl es, Florida 33134

(305) 567-1720
Fl a.

Bar #131490

as

Suite 711

its own

jurisdiction be
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