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PRELI M NARY STATENMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of
the Seventeenth Judicial Circuit, in and for Broward County,

Fl orida. Petitioner was the Petitioner and Respondent was the
Respondent in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
this Honorabl e Court, except that Respondent may al so be

referred to as the State.



STATEMENT OF THE CASE AND FACTS

Respondent generally accepts Petitioner’s Statenent of the
Case, although these facts were not set out in the district
court’s order. Respondent does not accept Petitioner’s
assertion that the 3.800(a) nmotion was delivered to prison

officials, for this was not a fact determ ned by the court.



SUMVARY OF THE ARGUVMENT

The Florida Supreme Court lacks jurisdiction to review a
per curiamdism ssal of relief on an extraordinary wit

petition that was issued w thout opinion.



ARGUNVENT
THE SUPREME COURT OF FLORI DA LACKS JURI SDI CTION TO
REVI EW THE PER CURI AM DI SM SSAL W THOUT OPI NI ON OF
THE PETI TION FOR WRI T OF MANDAMUS.

In this case, the Fourth District dismssed Petitioner’s
petition for wit of mandanus because there was no notion to
correct sentence filed in the trial court. No opinion on the
merits of the notion, whether or not the trial court should be
conpelled to rule on the notion, was given. This court has
declared that it is without jurisdiction to review per curiam

denials of relief on extraordinary wit petitions. See

Stallworth v. Moore, 827 So. 2d 974, 978 (Fla. 2002).

Petitioner maintains that the Fourth incorrectly
di sm ssed the petition for wit of mandanus because he gave
the notion to prison officials for filing. However, no
determ nati on has been made on whether a notion was so
delivered. This is because the mail-box rule applies to the
tinmeliness of a filing, not to the fact of it. The Fourth
District dismssed the petition because the trial court did
not have any notion on which to rule, so that it could not

conpel the trial court to nmake a ruling.



CONCLUSI ON

Respondent respectfully requests that this Honorabl e Court

deny the petition for review

MELYNDA L. MELEAR
Counsel for Respondent



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished by U S. mail to Tyrone Gsborne, DC
#672669, J-1202-S, Florida State Prison, 7819 N.W 228'" Street

Rai ford, FL 32026-1190, this 12'" day of September, 2005.

CERTI FI CATE OF FONT COMPLI| ANCE

| HEREBY CERTIFY that the size and style of type used in
this brief is 12-point Courier New, in conpliance with Fla. R

App. P. 9.210(a)(2).
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