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INTRODUCTION
This brief is filed on behalf of Mary Brill, In Propria
Persona,

as

the

Respondent

and

the

Appellant

in

the

lower

tribunals, respectively.
Throughout this brief Respondent/Appellant Mary Brill will be
referred to as "Appellant".
Petitioner/Appellee

Bruce

Brill

will

be

referred

to

as

"Appellee".
References to the District Court opinion will be designated
as "A" followed by the page number.

STATEMENT OF THE CASE AND FACTS
CASE: An Amended Final Judgment of Dissolution of Marriage was
rendered on March 16, 1994. Since the rendering of this Final
Judgment

Appellant

arrears,

yet

as

has
the

attempted
record

to

collect

clearly

the

demonstrates,

outstanding
the

lower

tribunal has failed and refused to uphold it’s own orders contrary
to clearly established law.
The fact that Appellee is a very wealthy individual who has
over the years purchased big ticket items including cars, homes, a
boat and has transferred his assets to his son while the lower
tribunal

absolutely

failed

and

refused

to

accept

Appellant’s

proffered evidence of these undisputed verifiable facts. The lower
tribunal in spite of overwhelming evidence of Appellee’s ability
to pay the court ordered arrears would not collect these vested
arrears on behalf of Respondent.
During the litigation in the lower tribunal Appellant was
also denied judicial due process while attempting to collect the
arrears, violating her basis constitutional rights to full and
fair treatment from the court.
Appellant timely appealed to the 4th DCA resulting in an
affirmation by the Fourth District Court of Appeals rendered April
27, 2005 and is attached herein.
On

May

clarification,

11,

2005

rehearing

Appellant
en

banc

and

timely
for

petitioned

for

certification

of

questions considered to be of great public importance. That motion
was denied on June 22, 2005 and the Fourth District Court of
Appeals withdrew its earlier opinion and rendered a second opinion

as substitute to it’s earlier opinion. This second opinion issued
by the Fourth District Court of Appeals is also hereby attached.
On July 1, 2005 Appellant timely filed a notice to invoke this
Court’s

discretionary

jurisdiction.

This

jurisdictional

brief

follows.
FACTS: Since the rendering of the Final Judgment in 1994
Appellant

has

diligently

attempted to

collect

the

outstanding

arrears both in the original court and through SED.
Due to the lower tribunal’s failure to collect these arrears,
in spite of the verifiable evidence of Appellee's ability to pay
the outstanding arrears, Appellant was rendered into poverty while
raising her three children.
Because of the

lower court’s failure to

follow the law,

Appellant was forced into bankruptcy. Appellant petitioned the
lower tribunal for attorney fees to enforce the original orders
but was denied which in turn forced Appellant to pursue this case
on her own, without the benefit of an attorney.
The Fourth District in its order stated that Appellant should
have accepted yet another judgment against Appellee assets and
should have utilized the

collection of the outstanding vested

arrears in that manner. This defies logic since the lower tribunal
refused to collect the arrears from the original final judgment;
another

judgment would

not be

any viable

remedy at

law, the

layering of another judgment upon the original judgment.
The Fourth District Court of Appeal misstated the facts in
the record, the case and the law.
The Fourth District Court decision expressly and directly

conflicts with decisions of this Supreme Court and with decisions
of other district courts of appeal on the same question of law.
Case precedent had long established that a court order must and
can

be

district

enforced
court

established

and
has

has

established

engrafted

precedent.

The

a

in

what

manner

meaning

that

is

district

court

has

and

the

contrary

ruled

in

to

it’s

opinion the the final judgment is not enforceable, and that denial
of due process is not a problem, which holding directly conflicts
with established precedent on the same question of law.
SUMMARY OF ARGUMENT
Chapter 61 is the governing statute in Final Judgments of
Dissolution of Marriage. Clearly established law guarantees that
courts will uphold their own orders and ensure that absent certain
circumstances they will be enforced through the full force and
power of the court. The Constitution of Florida as well as the
United States of America ensures due process of law to all its
citizens. The opinion of the Fourth District of Appeal conflicts
with these principles of law, in fact what the Fourth District
Court of Appeals has done is invalidated the statute.
ARGUMENT #1
The Fourth court of Appeals decisions expressly and directly
conflicts with decisions of other District Courts of Appeal and of
the Supreme Court on the same question of law.
The

opinions

of

the

Fourth

District

Court

of

Appeal

specifically conflicts with Canakaris v. Canakaris, 382 So.2d 1197
(Fla.1980) The City of Miami v. Urban League of Greater Miami, 849
So.2d 1095(Fla.3d DCA 2003), Ryan v. Ryan, 277 So.2d 266(Fla.

1973), Garden v. Garden, 834 So.2d 190(Fla.2d DCA 2002), Fisher v.
State, 840 So.2d 325 (Fla.5th DCA 2003), Rose v. Ford, 831 So.2d
763 (Fla.4DCA 2002), Pelle v. Diners Club, 287 So.2d 737(Fla.3d
DCA 1974), Searock Inc. v. Babcock, 667 So.2d 853 (Fla.3d DCA
1996), Newberry v. Newberry, 831 So.2d 749 (Fla.5th DCA 2002),
Marconi v. Walther, 819 So.2d 936 (Fla.2d DCA 2002), Borden v.
Guardianship

of

Borden-Moore

Etc,

818

So.2d

604

(Fla.5th

DCA

2002), J.B. v. Fla. Dep’t of Children & Family Services, 768 So.2d
1060 (Fla.2000), Nixon v. State, 758 So.2d 618 (Fla.2000), Crocker
v. Pleasant, 778 So.2d 978 (Fla.2001), Mitchell v. Moore, 786
So.2d 521 (Fla.2001), State v. McIntosh, 340 So.2d 904 (Fla.1976),
Gregory v Rice, 727 So.2d 251(Fla.1999), Rosen v. Rosen, 696 So.2d
697 (Fla.1997), Mallardi v. Jenne, Sheriff, Mallardi, 721 So.2d
380 (Fla.4DCA 1998), A.G. v. Dept. of Children and Families, 846
So.2d 622 (Fla.4DCA 2003), De Clements v. De Clements, 662 So.2d
1276 (Fla.3d DCA 1995), Boalt v. Boalt, 672 So.2d 109 (Fla.4DCA
1996), Pesut v. Miller, 773 So.2d 1185 (Fla.2d DCA 2000), Bowen v
Bowen, 471 So.2d 1274 (Fla. 1985), Franks v. Franks, 469 So.2d 934
(Fla.3dDCA 1985), Stockham v. Stockham, 168 So.2d 320 (Fla.1964),
Roberts v. Robert, 84 So.2d 717 (Fla.1956), Lamb v. Leiter, 603
So.2d 632 (Fla.4DCA 1992), DeClaire v. Yohanan, 453 So. 2d 375
(Fla.1984),

Palm

Shores v.

Nobles,

149 Fla.

103, 5

So.2d 52

(1948), Blender v. Blender, 760 So.2d 950 (Fla.4DCA 1999), Curiano
v. Suozzi, 480 N.Y.S.2d 466 (N.Y. App.Div. 1984), Kauffman-Harmon
v. Kauffman, 36 P.3d 408 (Mont 2001), Gordon v. Gordon, 625 So.2d
59 (Fla.4DCA 1993), E.B. v. Dep’t of Children & Families, 844

So.2d 761 (Fla.5DCA 2003), Mizrahi v. Mizrahi, 867 So.2d 1211
(Fla.3dDCA 2004), Fuchs v. Fuchs, 840 So.2d 449 (Fla.4DCA 2003),
Fickle v. Adkins, 394 So.2d 461 (Fla.3d DCA 1981), Family Law Rule
of Procedure 12.490, Anderson v. Anderson, 736 So.2d 49, 50-51
(Fla.5th DCA 1999), Prymus v. Prymus, 753 So.2d 742 (Fla.3dDCA
2000), Brock v. Hudson, 494 So.2d 285, 286-87 (Fla.1st DCA 1986).
The Fourth District Court of Appeals orders totally conflicts
with not only the letter of the law but also the spirit of the
law. By upholding the lower tribunal’s orders the Fourth District
Court of Appeal essentially states that the alimony granted in a
Final Judgment is not collectable, judicial due process is not
allowed to the moving party attempting to collect the arrears, and
clearly established case law does not matter.
ARGUMENT #2
The decision expressly declares the courts will not enforce a
rendered Final Judgment in a marriage dissolution case therefore
this case is of great public importance. If this be the case then
the public has every right to be informed of this information.
This is contrary to both the United States Constitution and the
Florida Constitution.
CERTIFIED QUESTIONS PRESENTED
Can a Pro Se litigant, living in poverty, without any funds
for

a

court

verbatim,
proceedings

reporter,

under

penalty

and have

transcribe
of

the

perjury,

them denied

court’s
file

by the

own

verified

courts, as

recordings
notes

of

a proper

substitute for a court reporters transcripts, given the holding of
the 3rd district in Prymus v. Prymus, 753 So.2d 742 (Fla.3d DCA

2000).
Despite the Third District ruling in Prymus both the 17th
circuit and the Fourth District Court of Appeal stated that only a
court reporters transcript is

accepted. This question and the

inherent conflict in the courts on this issue is of great public
importance
Despite

the

best

efforts

on

the

part

of

Respondent/

Appellant, to collect the arrears, can the court modify the final
judgment of dissolution of marriage sua sponte, without proper
notice, deny Appellant due process of law, order a remedy to
Appellee

in

spite

of

his

unclean

hands

and

his

ongoing

and

continued failure to comply with the orders of the final judgment
and his unlawful transfer of assets to others, in order to get out
his court ordered obligations in the initial final judgment?
If any of these questions are answered in the positive they
must be certified by the Supreme Court of Florida as they conflict
with decisions in this court, as well as the district court of
appeals.

This

reviewed

to

a

case

ensure

of
and

exceptional
maintain

importance,

uniformity

and

in

its

must

be

courts

decisions.
CONCLUSION
Since

the

misapprehended

Fourth

District

Court

of

Appeal

erred

and

the facts, the record, the law and due to the

inherent conflicts in both of it’s orders dated April 27, 2005 and
June 22, 2005 with other court decisions, as well as it’s own
previous decisions. Appellant respectfully requests this court to
accept this case for review, and for this court to certify the

presented questions.
The principles of law are incoherent when the Fourth District
Court of Appeals upholds the lower court in its opinions which
tacitly implies that a final judgment rendered in 1994, prosecuted
diligently by respondent, yet becomes not enforceable, as in this
case. This totally repudiates the ideal that this country’s court
system is the envy of the world and that this is a country of laws
not men.
This

Supreme

Court

must

review

the

order

of

the

Fourth

District Court of Appeal, since it is of exceptional importance
and since it conflicts with this courts opinions, as well as other
courts on the the same questions of law, in order to maintain
unity within the courts.
Based on the foregoing, Appellant requests this Court to
accept jurisdiction and direct the parties to submit briefs on the
merits.
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OPINIONBY: WARNER
OPINION: WARNER, J.
Mary

Brill

appeals

three

postjudgment

orders

enforcing

the

provision of a final judgment that directed the marital home be
sold when the youngest child reached majority. She contends the
trial

court

entered

the

first

two

orders

without

notice

and

without full review and entered the third order, which is an order
of contempt based upon the previous orders, without considering
her objection. We affirm all three orders.
Mary and Bruce Brill's marriage dissolved in 1994. In the final
judgment the parties were declared tenants in common as to the
marital home, with Bruce's interest in the home valued at $ 19,750
to balance the value of the business awarded to him. Bruce was to
receive his interest upon sale of the residence. Mary received
exclusive possession [*2] of the home until the youngest child

reached majority, and she was responsible for all expenses of the
home. The final judgment directed that the home be sold once the
youngest child attained majority. n1 In addition to the equitable
distribution, Mary was awarded alimony and child support. Mary
appealed the final judgment, and this court affirmed. Brill v.
Brill, 685 So. 2d 48 (Fla. 4th DCA 1996).
- - - - - - - - - - - - - - Footnotes - - - - - - - n1 The record reflects an equity of over $ 120,000 at the time of
the final judgment, and the value of the property has increased
substantially since that time.
- - - - - - - - - - - - End Footnotes- - - - - - - - Soon after final judgment was entered, Mary filed a motion for
contempt

because

Bruce

fell

behind

on

his

alimony

and

child

support payments. Mary was not represented by an attorney at this
point,

except

Enforcement

for

the

Division.

attorney

The

record

assigned
is

through

replete

with

the

Support

motions

for

contempt and hearings before a general master. Bruce was held in
contempt several times, and purge provisions were set. He paid the
purge [*3] provisions when writs of bodily attachment were issued.
Since 1999, an arrearage in excess of $20,000 has existed. Bruce
would fall slightly behind on his current obligations but bring
them current

when another motion

for contempt was

filed. The

arrearages have remained.
In April 2002, Mary filed a motion to compel Bruce to pay the
arrearages in full and to sign documents permitting her to obtain
a loan to repair the home's roof. After a hearing on the matter,
the court entered an order finding the alimony arrearages were
$22,296.96. Although in her motion she had asked that this amount
be reduced to a judgment, she requested the court defer entry of a
judgment, which the trial court granted.
As to the roof repair, the court refused to compel Bruce to sign
the documents presented by Mary because the loan she sought to

obtain required her to remain in the home for at least five years.
Because the parties' youngest child would reach majority in six
months, this would prevent Bruce from obtaining his interest in
the home for a prolonged period of time. Bruce offered to waive
his $19,750 interest in the home and transfer his interest to Mary
for application to the alimony arrears, [*4] which would then be
reduced to $1,768.46. Mary apparently refused this offer.
Mary continued to press for payment of the alimony arrearages
through contempt proceedings and filed several motions in this
regard in the fall of 2002, as well as a request to extend child
support until the youngest child graduated from high school. She
also filed a motion for attorney's fees and an objection to a
hearing held on November 4, 2002. In December of 2002, Bruce filed
a "Motion to Enforce Final Judgment" in which he alleged that the
youngest child had attained majority and, by the terms of the
final judgment of dissolution, the home was to be sold. Bruce
noted that he needed his share of funds generated from the sale of
the

house

demanding.

to

satisfy

He requested

the

alimony

that the

arrearages

court order

that

Mary

Mary to

was

sign a

listing agreement to sell the home.
For her motions, Mary filed notices of hearing for February 14,
2003. In the file is a notice of hearing for her "Second Verified
Motion for Attorney Fees To Be Paid by Petitioner Bruce Brill" and
a notice for her "Emergency Verified Objection to Hearing Held
November 4, 2002 and For The Court To Rule on Motions Presented.
[*5] " There is no transcript of the February hearing. However,
the order recites that

Mary's motions, including the contempt

motion, and Bruce's motion for enforcement of the final judgment
were heard. The court awarded some fees to Mary, ordered the
marital residence be listed for sale, and determined the child
support issue was moot. Thus, it appears that the court did not
rule on the contempt motion. Mary appealed that order.

Meanwhile, Bruce filed a motion for the court to appoint a real
estate broker because Mary refused to sign any listing agreement
for the sale of the home. This was noticed for hearing on March
12, 2003. Mary did not appear at the hearing, claiming in a later
filing that she thought the hearing was cancelled based upon a
conversation

with

the

judge's

judicial

assistant.

The

court

entered an order appointing a real estate broker. The order also
stated that upon sale of the property, net proceeds would be held
in escrow pending further order of the court. Mary appealed this
order too. When the appointed broker failed to obtain cooperation
from Mary in showing the house, Bruce filed a motion for contempt.
The court declined to find Mary in contempt but ordered her [*6]
to

cooperate in

the

sale of

the house.

This

order was

also

appealed, but it was dismissed by this court.
Bruce again filed a motion to hold Mary in contempt for failure to
cooperate in the sale of the home, alleging that he needed the
proceeds

to

satisfy

referred

to

a

his

general

alimony

master.

arrearages.

There

is

no

The
court

matter

was

reporter's

transcript of the proceedings. The master recommended that Mary be
held in contempt and stated that Mary admitted that she disobeyed
the court order. The general master recommended that a lock box be
put on the residence, with the broker and Mary each having a key.
If Mary did not cooperate with this, the master suggested the
broker be authorized to hire a locksmith to change the locks on
the house, keep a key to the lock, and provide Mary with a key.
Mary filed objections to this order. She contended that the orders
of which she was found in contempt were entered without notice and
have been appealed, and the master failed to consider her evidence
of

other assets

owned by

Bruce. Mary

court's consistent refusal to

also complained

of the

enforce the final judgment with

respect to alimony arrearages. The trial court held a hearing on
[*7] the master's report and objections, overruled the objections,

and ratified the master's recommendations. This is the third order
Mary appeals.
Mary argues that the February 14, 2003 order requiring her to sign
a listing agreement and, thus, enforcing the sale provision of the
final judgment of dissolution was entered without notice and an
opportunity to be heard. She also says that the court refused to
consider evidence of Bruce's ability to pay the alimony arrearages
at the hearing. Both claims must fail. First, Mary's due process
rights were

not violated when

the court heard

Bruce's motion

without notice because the motion was one to enforce judgment,
thus the issues it concerned had already been adjudicated. Second,
Mary did not present a sufficient record from which it can be
determined that the court refused to consider evidence regarding
Bruce's ability to pay the arrearages but, even if the court did,
it was not an abuse of discretion as to the consideration of the
motion to enforce the final judgment.
It is generally a due process violation for a trial court to
determine matters not noticed for hearing. See Mizrahi v. Mizrahi,
867 So. 2d 1211 (Fla.3d DCA 2004) [*8] (finding trial court denied
father's due process rights when it modified travel restriction
contained in

order during hearing

on father's motion

to hold

mother in contempt); Fuchs v. Fuchs, 840 So.2d 449 (Fla.4th DCA
2003) (finding trial court erred in ruling on matters concerning
child

custody

husband's

and

motion

child

for

support

temporary

during

financial

hearing
relief);

noticed
Fickle

for
v.

Adkins, 394 So. 2d 461 (Fla.3d DCA 1981) (finding court violated
appellant's due process rights when it disposed of all pending
matters, including matters that were not noticed for hearing).
There are circumstances, however, when lack of notice does not
violate due process. In United Presidential Life Insurance Co. v.
King, 361 So. 2d 710 (Fla. 1978), the supreme court determined
that there is a due process distinction between prejudgment and

postjudgment garnishment being conducted prior to a hearing. It
determined that "postjudgment garnishment does not involve the
freezing of debtor assets pending adjudication as to the validity
of the underlying debt. Instead, it merely provides a procedure
for the enforcement of the judgment against [*9] those assets."
361 So. 2d at 713. Therefore, the court found that due process
does not require "prior notice to a judgment debtor and a hearing
before a writ of garnishment." Id.
Here, the record demonstrates Mary filed a notice of hearing on
her motion for attorney's fees. Bruce then filed a motion to
enforce the final judgment of dissolution but never noticed this
motion for hearing. While Mary claims this was a violation of her
right to due process, her situation is more analogous to the one
in King. As the motion heard without notice was a motion to
enforce the

terms of the

previously entered judgment,

it was

merely a procedure for enforcing Bruce's previously adjudicated
rights.

Because

no

actual

matters

were

being

adjudicated

on

Bruce's motion to enforce judgment at the hearing, it was not a
violation of due process for the court to hear Bruce's motion.
Moreover, the order simply required Mary to sign an agreement
listing the home for sale, and that order was never enforced.
Mary

also

argues

that

the

trial

court

erred

in

refusing

to

consider the evidence she presented at the hearing. Instead of
providing a transcript of the hearing, Mary included in the [*10]
record an affidavit of her brother who was present at the hearing.
He avers, "Mary presented Judge Cocalis with evidence including
pictures

as

well

as

legal

verifiable

documentation

of

assets

recently purchased by Bruce Brill. The purchases include a brand
new Grady White boat worth approximately $130,000.00, a luxury
truck and a townhouse to name a few of the assets. The Judge
looked

at this

evidence and

handed them

back to

Mary." Mary

suggests that the evidence goes to Bruce's ability to pay the

arrearages.

The

record

is

not

sufficient

for

the

panel

to

determine what evidence was proffered. See Applegate v. Barnett
Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla.1979). Nor has
Mary attempted to reconstruct the record pursuant to Florida Rule
of

Appellate

Procedure

9.200(b)(4).

Therefore,

the

record

on

appeal is insufficient.
However, even if we assume that Mary tried to present evidence of
Bruce's other assets, we conclude that Mary's right to due process
was not violated when the court granted the motion to enforce
judgment by ordering Mary to sign a listing agreement because the
court could conclude that the evidence was irrelevant [*11] to
that issue. The final judgment provided for sale of the home upon
the youngest child attaining majority. Bruce is entitled to his
portion of the proceeds for the very purpose of paying off the
arrearage amount and even if he were current in his alimony, Bruce
is still entitled to enforce the final judgment to obtain his
interest in the marital home.
Even if Mary is correct that Bruce has other assets with which to
pay the arrearages, the court can refuse to enforce the arrearages
by

contempt. "The

alimony

and child

right of

the former

support is

wife to

vested. While

arrearages of

it is

within the

discretion of the trial court to refrain from holding the former
husband in contempt for failure to pay such arrearages, the former
wife is entitled to enforcement of the payments by legal process
and by such equitable remedies as the trial court may determine to
be appropriate or necessary. . . . " Brock v. Hudson, 494 So. 2d
285, 286-87 (Fla.1st DCA 1986). Here, it is apparent that the
court is looking to Bruce's share of the proceeds of the sale of
the marital home as satisfying most of the arrearages.
As to the second order appointing a broker to sell the property,
[*12] Mary

argues that this

order was entered

without notice

because the motion and notice of hearing were not in the court

file prior to the hearing, and she believed no hearing would take
place. She does not allege that she did not receive notice of the
hearing. The record contains a notice of hearing, stamped by the
circuit court on March 5, 2003, setting this motion for hearing on
March 12. Mary complains that the court docket dated March 17,
2003

does not

reflect this

notice of

hearing. The

notice is

reflected in the court docket dated April 15, 2003, with a filing
date of March 5. In another pleading in the record, Mary states
that what

happened was that

these documents were

misfiled in

another case between the two parties. Because she received notice
of the hearing, we conclude that her due process claim fails.
Mary

also

challenges

the

order

holding

her

in

contempt

and

ordering the use of a lock box on the home to facilitate its sale.
In her third argument, she claims the general master's report
violated Florida Rule of

Civil Procedure 1.490(f) because the

master did not prepare a written record of the proceedings. She
also argues the trial court erred [*13] in "rubber-stamping" the
recommendations of the general master during the October 8, 2003
hearing. Mary also fails to demonstrate reversible error on this
point of her appeal as the general master was not required to
prepare a written record of the proceedings, and she failed to
demonstrate

the

trial

court

"rubber-stamped"

the

master's

recommendations.
Florida Rule of Civil Procedure 1.490(f) provides that in hearings
before a general master "the evidence shall be taken in writing by
the magistrate or by some other person under the magistrate's
authority in the magistrate's presence and shall be filed with the
magistrate's report." Family Law Rule of Procedure 12.490, which
is applicable in this family law case, see Fla.Fam.L.R.P. 12.020
(stating that

in family law

cases, Family Rules

of Procedure

govern in the event there is a conflict with Civil Rules of
Procedure), has not required a written record since 1995. In In re

Family Law Rules of Procedure, 663 So.2d 1049, 1052 (Fla. 1995),
the

supreme

court

electronically

amended

the

rule

after

determining

"that

recording the master's proceeding and preserving

[*14] that recording for future access sufficiently protects a
litigant's rights by providing the ability to have the electronic
record transcribed to establish an appropriate record for review
if exceptions are filed."
Rule 12.490(d)(2) states that "the general magistrate shall take
testimony and establish a record which may be by electronic means
as provided by Florida Rule of Judicial Administration 2.070(g)(3)
or by a court reporter." 12.490(g) provides:
Record. For the purpose of the hearing on exceptions, a record,
substantially in conformity with this rule, shall be provided to
the court by the party seeking review if necessary for the court's
review.
(1) The record shall consist of the court file, including the
transcript

of

the

magistrate

and

all

relevant

proceedings

depositions

and

before

evidence

the

presented

general
to

the

general magistrate.
(2) The transcript of all relevant proceedings, if any, shall be
delivered to the judge and provided to all other parties not less
than 48 hours before the hearing on exceptions. If less than a
full

transcript

of

the

proceedings

magistrate is ordered prepared by [*15]

taken

before

the

general

the excepting party, that

party shall promptly file a notice setting forth the portions of
the transcript that have

been ordered. The responding parties

shall be permitted to designate any additional portions of the
transcript necessary to the adjudication of the issues raised in
the exceptions or cross-exceptions.
(3) The cost of the original and all copies of the transcript of

the proceedings shall be borne initially by the party seeking
review, subject to appropriate assessment of suit monies. Should
any

portion of

the

transcript be

required as

a

result of

a

designation filed by the responding party, the party making the
designation

shall

bear

the

initial

cost

of

the

additional

transcript.(Emphasis added).
Mary transcribed the hearing before the general master herself and
provided this document to the trial court. Clearly, this is not
the type of transcript contemplated by Rule 12.490. Regardless,
contrary to her argument, the general master was not required
under the rule to provide a written record of the evidence to the
trial court.
Mary also argues that the court erred in "rubber-stamping" the
report and recommendations of the general master that she be held
[*16] in contempt. Because Mary filed exceptions to the general
master's findings, she was entitled to have the trial court review
the entire record. See Anderson v. Anderson, 736 So. 2d 49, 50-51
(Fla.5th DCA 1999) ("It is clear that if one objects to a master's
report, the trial court has an obligation not merely to consider
the findings and recommendation of the master but also to review
the

entire

file.").

However,

Mary's

failure

to

provide

a

transcript of the October 8 hearing at which the trial court
denied her exceptions to the master's report prevents us from
determining whether the court reviewed the entire file prior to
ruling on her exceptions to the master's report. See Prymus v.
Prymus, 753 So. 2d 742 (Fla. 3d DCA 2000) (affirming trial court's
order overruling recommendations of general master where appellant
failed to provide court with transcript of the hearing or a proper
substitute). While Mary did file her own handwritten notes as to
what

occurred,

these

transcript under

are

not

an

acceptable

Rule 9.200(b)(4). As

substitute

Mary did not

for

a

provide a

transcript of the hearing, it cannot be determined whether the

trial court merely "rubber-stamped" [*17] the master's report and
recommendation. We therefore affirm as to the order of contempt.
Finally, Mary makes a general attack on all of the proceedings in
her case suggesting that none of the judges are enforcing her
alimony

arrearages.

The

record

belies

her

claim.

There

are

numerous orders for contempt and numerous purge provisions. What
Mary still contends is that Bruce has other assets from which this
entire amount can be collected, which appears to be what she
wants.

If that

is

the case,

then she

could

have obtained

a

judgment for the arrearages and levied on those assets. Or, as
suggested many times, she could have obtained his interest in the
marital home as partial satisfaction of his obligation. This would
appear to be a better option than selling the home in accordance
with the provisions of the final judgment, but Mary has rejected
this solution several times. n2
- - - - - - - - - - - - - - Footnotes - - - - - - - n2 Mary appears to have a mistaken understanding of the import of
such a solution. The trial court awarded her funds to retain an
attorney to advise her on this, but she apparently has not sought
such advice.
- - - - - - - - - - - - End Footnotes- - - - - - - - - [*18]
As stated before, while the court may not refuse to enforce the
alimony arrearages, the court may refuse to enforce this matter by
contempt. See Brock, 494 So.2d at 286-87. The courts have not
denied Mary relief. Mary simply wants the trial court to enforce
the judgment in the manner that she desires, and there is
no obligation for the court to do that.
Affirmed.
POLEN and HAZOURI, JJ., concur.
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Mary

Brill

appeals

three

postjudgment

orders

enforcing

the

provision of a final judgment that directed the marital home be
sold when the youngest child reached majority. She contends the
trial

court

entered

the

first

two

orders

without

notice

and

without full review and entered the third order, which is an order
of contempt based upon the previous orders, without considering
her objection. We affirm all three orders.
Mary and Bruce Brill's marriage dissolved in 1994. In the final
judgment the parties were declared tenants in common as to the
marital home, with Bruce's interest in the home valued [*2] at
$19,750 to balance the value of the business awarded to him. Bruce
was to receive his interest upon sale of the residence. Mary

received exclusive possession of the home until the youngest child
reached majority, and she was responsible for all expenses of the
home. The final judgment directed that the home be sold once the
youngest child attained majority. n1 In addition to the equitable
distribution, Mary was awarded alimony and child support. Mary
filed an appeal but then voluntarily dismissed it.
- - - - - - - - - - - - - - Footnotes - - - - - - - n1 The record reflects an equity of over $120,000 at the time of
the final judgment, and the value of the property has increased
substantially since that time.
- - - - - - - - - - - - End Footnotes- - - - - - - - Soon after final judgment was entered, Mary filed a motion for
contempt

because

Bruce

fell

behind

on

his

alimony

and

child

support payments. Mary was not represented by an attorney at this
point. In connection with several other motions for contempt, she
was later represented by the attorney assigned through the Support
Enforcement Division. The [*3] record is replete with motions for
contempt and hearings before a general master. Bruce was held in
contempt several times, and purge provisions were set. He paid the
purge provisions when writs

of bodily attachment were issued.

Since 1999, an arrearage in excess of $20,000 has existed. Bruce
would fall slightly behind on his current obligations but bring
them current

when another motion

for contempt was

filed. The

$20,000 arrearages have remained.
In April 2002, Mary filed a motion to compel Bruce to pay the
arrearages in full and to sign documents permitting her to obtain
a loan to repair the home's roof. After a hearing on the matter,
the court entered an order finding the alimony arrearages were
$22,296.96. Although in her motion she had asked that this amount
be reduced to a judgment, she requested the court defer entry of a
judgment, which the trial court granted.
As to the roof repair, the court refused to compel Bruce to sign

the documents presented by Mary because the loan she sought to
obtain required her to remain in the home for at least five years.
Because the parties' youngest child would reach majority in six
months, this would prevent Bruce from obtaining [*4] his interest
in the home for a prolonged period of time. Bruce offered to waive
his $19,750 interest in the home and transfer his interest to Mary
for

application

to

the

alimony

arrears,

which

would

then

be

reduced to $1,768.46. Mary apparently refused this offer.
Mary continued to press for payment of the alimony arrearages
through contempt proceedings and filed several motions in this
regard in the fall of 2002, as well as a request to extend child
support until the youngest child graduated from high school. She
also filed a motion for attorney's fees and an objection to a
hearing held on November 4, 2002. In December of 2002, Bruce filed
a "Motion to Enforce Final Judgment" in which he alleged that the
youngest child had attained majority and, by the terms of the
final judgment of dissolution, the home was to be sold. Bruce
noted that he needed his share of funds generated from the sale of
the

house

demanding.

to

satisfy

He requested

the

alimony

that the

arrearages

court order

that

Mary

Mary to

was

sign a

listing agreement to sell the home.
For her motions, Mary filed notices of hearing for February 14,
2003. In the file is a notice of hearing for her "Second Verified
[*5] Motion for AttorneFees To Be Paid by Petitioner Bruce Brill"
and a notice for her "Emergency Verified Objection to Hearing Held
November 4, 2002 and For The Court To Rule on Motions Presented."
There is no transcript of the February hearing. However, the order
recites that Mary's motions, including the contempt motion, and
Bruce's motion for enforcement of the final judgment were heard.
The court awarded some fees to Mary, ordered the marital residence
be listed for sale, and determined the child support issue was
moot. Thus, it appears that the court did not rule on the contempt

motion. Mary appealed that order.
Meanwhile, Bruce filed a motion for the court to appoint a real
estate broker because Mary refused to sign any listing agreement
for the sale of the home. This was noticed for hearing on March
12, 2003. Mary did not appear at the hearing, claiming in a later
filing that she thought the hearing was cancelled based upon a
conversation

with

the

judge's

judicial

assistant.

The

court

entered an order appointing a real estate broker. The order also
stated that upon sale of the property, net proceeds would be held
in escrow pending further order of the court. Mary appealed [*6]
this

order

too.

When

the

appointed

broker

failed

to

obtain

cooperation from Mary in showing the house, Bruce filed a motion
for contempt. The court declined to find Mary in contempt but
ordered her to cooperate in the sale of the house. This order was
also appealed, but it was dismissed by this court.
Bruce again filed a motion to hold Mary in contempt for failure to
cooperate in the sale of the home, alleging that he needed the
proceeds

to

satisfy

referred

to

a

his

general

alimony

master.

arrearages.

There

is

no

The
court

matter

was

reporter's

transcript of the proceedings. The master recommended that Mary be
held in contempt and stated that Maryadmitted that she disobeyed
the court order. The general master recommended that a lock box be
put on the residence, with the broker and Mary each having a
key. If Mary did not cooperate with this, the master suggested the
broker be authorized to hire a locksmith to change the locks on
the house, keep a key to the lock, and provide Mary with a key.
Mary filed objections to this order. She contended that the orders
of which she was found in contempt were entered without notice and
have been appealed, and the master failed to consider [*7] her
evidence of other assets owned by Bruce. Mary also complained of
the court's consistent refusal to enforce the final judgment with
respect to alimony arrearages. The trial court held a hearing on

the master's report and objections, overruled the objections, and
ratified the master's recommendations. This is the third order
Mary appeals.
Mary argues that the February 14, 2003 order requiring her to sign
a listing agreement and, thus, enforcing the sale provision of the
final judgment of dissolution was entered without notice and an
opportunity to be heard. She also says that the court refused to
consider evidence of Bruce's ability to pay the alimony arrearages
at the hearing. Both claims must fail. First, Mary's due process
rights were

not violated when

the court heard

Bruce's motion

without notice because the motion was one to enforce judgment,
thus the issues it concerned had already been adjudicated. Second,
Mary did not present a sufficient record from which it can be
determined that the court refused to consider evidence regarding
Bruce's ability to pay the arrearages but, even if the court did,
it was not an abuse of discretion as to the consideration of the
motion to [*8] enforce the final judgment.
It is generally a due process violation for a trial court to
determine matters not noticed for hearing. See Mizrahi v. Mizrahi,
867 So.2d

1211 (Fla.3d DCA

2004) (finding trial

court denied

father's due process rights when it modified travel restriction
contained in

order during hearing

on father's motion

to hold

mother in contempt); Fuchs v. Fuchs, 840 So.2d 449 (Fla.4th DCA
2003) (finding trial court erred in ruling on matters concerning
child

custody

husband's

and

motion

child

for

support

temporary

during

financial

hearing
relief);

noticed
Fickle

for
v.

Adkins, 394 So.2d 461 (Fla.3d DCA 1981) (finding court violated
appellant's due process rights when it disposed of all pending
matters, including matters that were not noticed for hearing).
There are circumstances, however, when lack of notice does not
violate due process. In United Presidential Life Insurance Co. v.
King, 361 So.2d 710 (Fla. 1978), the supreme court determined that

there

is

a

due

process

distinction

between

prejudgment

and

postjudgment garnishment being conducted prior to a hearing. It
determined that "postjudgment [*9] garnishment does not involve
the freezing

of debtor assets

pending adjudication as

to the

validity of the underlying debt. Instead, it merely provides a
procedure

for

the

enforcement

of

the

judgment

against

those

assets." 361 So.2d at 713. Therefore, the court found that due
process does not require "prior notice to a judgment debtor and a
hearing before a writ of garnishment." Id.
Here, the record demonstrates Mary filed a notice of hearing on
her motion for attorney's fees. Bruce then filed a motion to
enforce the final judgment of dissolution but never noticed this
motion for hearing. While Mary claims this was a violation of her
right to due process, her situation is more analogous to the one
in King. As the motion heard without notice was a motion to
enforce the

terms of the

previously entered judgment,

it was

merely a procedure for enforcing Bruce's previously adjudicated
rights. Because noactual matters were being adjudicated on Bruce's
motion to enforce judgment at the hearing, it was not a violation
of due process for the court to hear Bruce's motion. Moreover, the
order simply required Mary to sign an agreement listing the home
for sale, and that [*10]

order was never enforced.

Mary

the

also

argues

that

trial

court

erred

in

refusing

to

consider the evidence she presented at the hearing. Instead of
providing a transcript of the hearing, Mary included in the record
an affidavit of her brother who was present at the hearing. He
avers,

"Mary

pictures

as

presented
well

as

Judge

legal

Cocalis

verifiable

with

evidence

documentation

including
of

assets

recently purchased by Bruce Brill. The purchases include a brand
new Grady White boat worth approximately $130,000.00, a luxury
truck and a townhouse to name a few of the assets. The Judge
looked

at this

evidence and

handed them

back to

Mary." Mary

suggests that the evidence goes to Bruce's ability to pay the
arrearages.

The

record

is

not

sufficient

for

the

panel

to

determine what evidence was proffered. See Applegate v. Barnett
Bank of Tallahassee, 377 So.2d 1150, 1152 (Fla.1979). Nor has Mary
attempted to reconstruct the record pursuant to Florida Rule of
Appellate Procedure 9.200(b)(4). Therefore, the record on appeal
is insufficient.
However, even if we assume that Mary tried to present evidence of
Bruce's other assets, we [*11] conclude that Mary's right to due
process was not violated when the court granted the motion to
enforce judgment by ordering Mary to sign a listing agreement
because the court could conclude that the evidence was irrelevant
to that issue. The final judgment provided for sale of the home
upon the youngest child attaining majority. Bruce is entitled to
his portion of the proceeds for the very purpose of paying off the
arrearage amount. Even if he were current in his alimony, Bruce is
still

entitled

to

enforce

the

final

judgment

to

obtain

his

interest in the marital home.
Even if Mary is correct that Bruce has other assets with which to
pay the arrearages, the court can refuse to enforce the arrearages
by

contempt. "The

alimony

and child

right of

the former

support is

wife to

vested. While

arrearages of

it is

within the

discretion of the trial court to refrain from holding the former
husband in contempt for failure to pay such arrearages, the former
wife is entitled to enforcement of the payments by legal process
and by such equitable remedies as the trial court may determine to
be appropriate or necessary. . . . " Brock v. Hudson, 494 So.2d
285, 286-87 (Fla.1st DCA 1986). [*12]

Here, it is apparent that

the court is looking to Bruce's share of the proceeds of the sale
of the marital home as satisfying most of the arrearages.
As to the second order appointing a broker to sell the property,
Mary argues that this order was entered without notice because the

motion and notice of hearing were not in the court file prior to
the hearing, and she believed no hearing would take place. She
does not allege that she did not receive notice of the hearing.
The record contains a notice of hearing, stamped by the circuit
court on March 5, 2003, setting this motion for hearing on March
12. Mary complains that the court docket dated March 17, 2003 does
not reflect this notice of hearing. The notice is reflected in the
court docket dated April 15, 2003, with a filing date of March 5.
In another pleading in the record, Mary states that what happened
was that these documents were misfiled in another case between the
two

parties.

Because

she

received

notice

of

the

hearing,

we

conclude that her due process claim fails.
Mary

also

challenges

the

order

holding

her

in

contempt

and

ordering the use of a lock box on the home to facilitate its sale.
In her

third argument, [*13]

she claims the

general master's

report violated Florida Rule of Civil Procedure 1.490(f) because
the master did not prepare a written record of the proceedings.
She also argues the trial court erred in "rubber-stamping" the
recommendations of the general master during the October 8, 2003
hearing. Mary also fails to demonstrate reversible error on this
point of her appeal as the general master was not required to
prepare a written record of the proceedings, and she failed to
demonstrate

the

trial

court

"rubber-stamped"

the

master's

recommendations.
Florida Rule of Civil Procedure 1.490(f) provides that in hearings
before a general master "the evidence shall be taken in writing by
the magistrate or by some other person under the magistrate's
authority in the magistrate's presence and shall be filed with the
magistrate's report." Family Law Rule of Procedure 12.490, which
is applicable in this family law case, see Fla.Fam.L.R.P. 12.020
(stating that

in family law

cases, Family Rules

of Procedure

govern in the event there is a conflict with Civil Rules of

Procedure), has not required a written [*14]

record since 1995.

In In re Family Law Rules of Procedure, 663 So.2d 1049, 1052 (Fla.
1995), the supreme court amended the rule after determining "that
electronically
that

recording the master's proceeding and preserving

recording

for

future

access

sufficiently

protects

a

litigant's rights by providing the ability to have the electronic
record transcribed to establish an appropriate record for review
if exceptions are filed."
Rule 12.490(d)(2) states that "the general magistrate shall take
testimony and establish a record which may be by electronic means
as provided by Florida Rule of Judicial Administration 2.070(g)(3)
or by

a court reporter."

12.490(g) provides: Record.

For the

purpose of the hearing on exceptions, a record, substantially in
conformity with this rule, shall be provided to the court by the
party seeking review if necessary for the court's review.
(1) The record shall consist of the court file, including the
transcript

of

the

magistrate

and

all

relevant

proceedings

depositions

and

before

evidence

the

presented

general
to

the

general magistrate.
(2) The transcript of all relevant proceedings, [*15] if any,
shall be delivered to the judge and provided to all other parties
not less than 48 hours before the hearing on exceptions. If less
than a full transcript of the proceedings taken before the general
magistrate is ordered prepared by the excepting party, that party
shall promptly file a notice setting forth the portions of the
transcript that have been ordered. The responding parties shall be
permitted to designate any additional portions of the transcript
necessary

to

the

adjudication

of

the

issues

raised

in

the

exceptions or cross-exceptions.
(3) The cost of the original and all copies of the transcript of
the proceedings shall be borne initially by the party seeking

review, subject to appropriate assessment of suit monies. Should
any

portion of

the

transcript be

required as

a

result of

a

designation filed by the responding party, the party making the
designation

shall

bear

the

initial

cost

of

the

additional

transcript.(Emphasis added).
Mary transcribed the hearing before the general master herself and
provided this document to the trial court. Clearly, this is not
the type of transcript contemplated by Rule 12.490. Regardless,
contrary

to

her

required

under

argument,

the

rule

to

[*16]

the

provide

general
a

written

master
record

was

not

of

the

evidence to the trial court.
Mary also argues that the court erred in "rubber-stamping" the
report and recommendations of the general master that she be held
in contempt. Because Mary filed exceptions to the general master's
findings, she was entitled to have the trial court review the
entire record. See Anderson v. Anderson, 736 So.2d 49, 50-51 (Fla.
5th DCA 1999) ("It is clear that if one objects to a master's
report, the trial court has an obligation not merely to consider
the findings and recommendation of the master but also to review
the

entire

file.").

However,

Mary's

failure

to

provide

a

transcript of the October 8 hearing at which the trial court
denied her exceptions to the master's report prevents us from
determining whether the court reviewed the entire file prior to
ruling on her exceptions to the master's report. See Prymus v.
Prymus, 753 So.2d 742 (Fla.3d DCA 2000) (affirming trial court's
order overruling recommendations of general master where appellant
failed to provide court with transcript of the hearing or a proper
substitute). While Mary [*17] did file her own handwritten notes
as to what occurred, these are not an acceptable substitute for a
transcript under

Rule 9.200(b)(4). As

Mary did not

provide a

transcript of the hearing, it cannot be determined whether the
trial

court

merely

"rubber-stamped"

the

master's

report

and

recommendation. We therefore affirm as to the order of contempt.
Finally, Mary makes a general attack on all of the proceedings in
her case suggesting that none of the judges are enforcing her
alimony

arrearages.

The

record

belies

her

claim.

There

are

numerous orders for contempt and numerous purge provisions. What
Mary still contends is that Bruce has other assets from which this
entire amount can be collected, which appears to be what she
wants.

If that

is

the case,

then she

could

have obtained

a

judgment for the arrearages and levied on those assets. Or, as
suggested many times, she could have obtained his interest in the
marital home as partial satisfaction of his obligation. This would
appear to be a better option than selling the home in accordance
with the provisions of the final judgment, but Mary has rejected
this solution several times. n2
- - - - - - - - - - - - - - Footnotes - - - - - - - n2 Mary appears to have a mistaken understanding of the import of
such a solution. The trial court awarded her funds to retain an
attorney to advise her on this, but she apparently has not sought
such advice.
- - - - - - - - - - - - End Footnotes- - - - - - - - - [*18]
As stated before, while the court may not refuse to enforce the
alimony arrearages, the court may refuse to enforce this matter by
contempt. See Brock, 494 So.2d at 286-87. The courts have not
denied Mary relief. Mary simply wants the trial court to enforce
the judgment in the manner that she desires, and there is no
obligation for the court to do that.
Affirmed.
Polen and Hazouri, JJ., concur.

