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PRELI M NARY STATEMENT

Appel lant, CGuillernp Cctavio Arbelaez, was the defendant at

trial and will be referred to as the “Defendant” or “Arbel aez”.
Appellee, the State of Florida, wll be referred to as the
“State”. References to the records wll be as follows:

Direct appeal - *“TR

Post conviction record (sumrary denial) in case nunber
SC 89375 - “PCR1”

Post convi cti on record (foll ow ng an evidenti ary
hearing) in case nunber SC03-2284 - *PCR2"

Post convi ction record for the instant appeal in case nunber
SC05- 1610 - “PCR3"

Any supplenental trial record wll be identified by
the letter “S" preceding the appropriate reference and

Arbelaez’ s initial brief - “IB
Each will be followed by the appropriate volunme and page
nunber ( s) .

STATEMENT OF THE CASE AND FACTS

On Septenmber 23, 1993, this Court affirnmed Arbelaez’s
conviction and sentence for the kidnapping and first-degree
murder of Julio Rivas finding:

Ar bel aez met G aciela Afara at t he
Cafeteria Blanquita where she worked as a
wai tress. Over the period of several nonths,

Arbel aez and G aciela becane acquai nted and
sonetime around January 15, 1988, Arbelaez
nmoved into a house shared by Gaciela, her
two teenage daughters, five-year-old son



and ni neteen- year-old cousin. Arbelaez paid
Gaciela $150 a nonth rent for a room he
shared with her cousin. Shortly after noving
into the hone, Arbelaez and G aciela becane
intimate. This relationship, however, soon
ended after Gaciela accused Arbelaez of
touching one of her daughters on the breast.
According to Graciela, she told Arbelaez to
move out of the house by February 15, 1988.
In contrast, Arbelaez indicated that he and
Graciela were to be married on February 15,
1988.

On February 13, 1988 ... Gaciela, however,
had left [work] with another nman. Arbel aez
drank a beer and then went home to wait for
Graciela to return. Cose to mdnight,
G aciela returned hone and kissed her
conpani on good night as Arbelaez watched
from a peephole in the door. As Gaciela
entered the house, Arbelaez grabbed her by
the arm and started an argunent. Gaciela
told Arbelaez that she did not |ove him and
that he shoul d nove out the next day....

That next nmorning around 7 a.m, Gaciela
went ... past Arbelaez w thout speaking to
him After waking Harlam G aciela went back
to sleep. ...Arbelaez and Julio Rivas,
Gaciela's five-year-old son, wat ched
television in the living room .. A
approximately 7:30 a.m, wvhile Gaciela was
sleeping in her room Arbelaez took Julio
and | eft the house.

Arbel aez drove his car to the Cafeteria
Blanquita for a cup of coffee. While Julio
remained in the car, Arbelaez ordered a cup
of coffee from the waitress, Franci sca
Mor gan. Morgan testified that Ar bel aez
appeared calm and normal. Arbelaez joined
his friend Juan Londrian and drank the
cof f ee. Londri an al so testified t hat
Arbel aez appeared calm and normal. As they
drank their coffee, Arbelaez told Londrian
that Graciela was seei ng another nman, and he
stated that he was going to do sonething



that would assure "that bitch is going to
remenber nme for the rest of her Ilife."
Londri an under st ood t hat Ar bel aez was
referring to Graciela by that statenent.

At approximately 10:15 a.m, Arbelaez
stopped his car at a convenience store in
Key Biscayne and called Gaciela to speak
with her. ... but Gaciela refused to speak
with Arbelaez. Arbelaez then drove to the
crest of t he Powel | Bridge on the
Ri ckenbacker Causeway and stopped, exited
his car, and lifted the hood, pretending
that the car had broken down. He called to
Julio, grabbed the boy by the arnms, and
threw the child off the bridge into the
wat er seventy feet below Arbelaez quickly
closed the hood and fled the scene. He
abandoned his car in a Coral Gabl es
nei ghborhood and ran to the honme of a
friend, Pedro Salazar, and his famly.

Arbel aez confessed to Pedro Salazar that he
"shook” the child and "squeezed the boy's
neck." He also told Pedro that he had thrown
the child off a bridge because he wanted
revenge against the child s nother. Wile
Arbel aez was speaking wth him Pedr o
noticed a scratch on Arbelaez's neck. The
Sal azars | oaned Arbelaez sone noney and
drove himto the airport where he bought an
airline ticket to Puerto R co wunder an
assuned nane. After arriving in Puerto Rico,
Arbel aez contacted his famly in Colonbia
for money. His family wired him some noney,
and Arbel aez returned to Col onbi a.

On February 14, 1988, at approxinately 3
p.m, a security officer for a high- rise
| ocated on Brickell Avenue spotted a child
floating in the water. C G aciel a
identified the dead child as her five-year-
old son, Julio Rivas. At that tinme, Gaciela
al so informed the police that Arbelaez could
not be found.

On February 15, 1988, Martinez found



Arbel aez's car abandoned in Coral Gables
near the Salazars' hone. ... The damage
[inside the car] was  consi stent with
sonmething coming into contact wth the
panel. On February 18, 1988, an arrest
warrant was issued for Arbelaez; however,
the police could not find Arbel aez.

On March 16, 1988, Martinez asked Detective
Cadavid to <contact Arbelaez's famly in
Medel I'in, Col onbia, because Cadavid was from
Medellin and spoke the | ocal di al ect.
Cadavid called [and] ... identified hinself
again as a detective in the Gty of Mam
Police Departnent in the United States and
stated that he needed to speak to Arbel aez
about a problemin Mam . Arbelaez responded
that he knew he was in trouble, but that he
could not return to the United States
because of a lack of docunentation and
noney. Cadavid offered to help with proper
docunentation through the Anmerican Enbassy
in Bogota, Colonbia, and to provide Arbel aez
airfare to the United States. ... Arbelaez
gave Cadavid another phone nunber where he
coul d be reached in the future.

: Cadavid called the Anmerican Enbassy in
Bogota. Cadavid spoke with Federal Bureau of
| nvestigation Agent Rubin Mmnoz ... about
arranging for Arbelaez to obtain the proper
docunentation in order to |eave Colonbia.
After speaking with Minoz, Cadavid called
Arbel aez back and spoke wth Arbelaez's
brother. ... Arbelaez's brother indicated
that Arbelaez would return to the United
States as soon as he could obtain proper
docunentation and a plane ticket. The
brother also told Cadavid that Arbel aez
suffered from chronic epileptic seizures and
had been through psychiatric treatnment in
Col ombia when he was eighteen to twenty
years old. Cadavid then gave Arbelaez's
brot her a phone nunber for Arbelaez to cal
Munoz at the Anerican Enbassy in Bogota.

On Mar ch 24, 1988, Marti nez cont act ed



Arbelaez ... and told him that there was a
warrant for his arrest for the homcide of
Julio Rivas.

Ar bel aez t el ephoned Munoz in Bogot a
followwng his conversation wth Martinez.

Arbel aez further told Munoz that he had
caused the death of his girlfriend s son. He
explained that he had been living with the
nother of the child and that he and the
wonman had planned to get married. Arbel aez
stated that he had an argunment wth the
child' s nmother after seeing her kiss another
man, and the nother told Arbelaez that she
did not love him Arbelaez then told Minoz,
"As a Latin you would understand the best
way to get to a wonman is through her
children.” Thus, Arbelaez stated, he threw
the wonman's son off the bridge in order to
drown t he boy.

Finally, Arbelaez tel ephoned and stated
that he had the proper docunentation for the
trip to t he Uni ted St at es. Marti nez
purchased the ticket and arranged for it to
be transferred to the airport in Col onbia.
Arbel aez picked up his ticket at the airport
in Colonbia and boarded the plane for M am
al one, unacconpani ed by any |aw enforcenent
agents.

On April 11, 1988, at approximately 1 p.m,

Ar bel aez arrived in M am . Marti nez
identified hinself and assisted Arbel aez
through custons. Upon exiting custonms,

Martinez arrested Arbelaez for the hom cide
of Julio Rivas and read him his M randa

rights in Spanish. Martinez ascertained
t hat Ar bel aez had a si xt h- grade
education.... Martinez asked Arbelaez if he

had taken his nedication for epilepsy that
day and whether he felt any disorientation.
Arbelaez indicated that he had taken the
nmedi cat i on, but was not di sori ent ed.
Arbelaez also indicated that he wanted to



make a statenment and that he did not want an
attorney present.

During the car ride out of the airport,
Arbelaez admtted to throwing the child off
the bridge. Martinez asked Arbelaez to show
him the exact |ocation and Arbel aez agreed.

Arbelaez directed Martinez to the
Ri ckenbacker Causeway, told himto mke a U
turn on the high bridge and count four posts
and then stop. Arbelaez stated that on the
day of the nurder he had stopped there,
raised the hood in order to pretend that he
was stranded, and then threw the child off
the bridge. Martinez then drove Arbelaez to
the police station.

At the police station.... Follow ng the pre-
i nterview, Arbel aez nmade an audi o-taped
sworn  statenent C [after which]

Martinez asked Arbelaez if he would consent
to giving a videotaped statenent. Arbel aez
consent ed and i mredi ately recor ded a
vi deotaped statenent in which he again
acknow edged his Mranda rights and waived
them 1In both statenents, Arbelaez indicated
that he killed the child as a plan of
revenge against Gaciela. Arbelaez was then
jailed.

At trial, the State introduced into evidence
Arbel aez' s audi o-t aped and vi deot aped
statenents given to the police as well as
his statenents to Pedro Sal azar, Minoz, and
Marti nez. The State further pr esent ed
t esti nony from Gaciela about her
relationship with Arbelaez in which she
di sputed Arbelaez's claim that they were
going to get married. The State al so entered
t he expert testinony of an oceanographer who
stated the currents and weather conditions
on February 14, 1988, would have carried a
body, like the child' s body, from the Powell
Bridge to the area where the child s body
was found.

Finally, the State entered the nedical



examner's testinony about the injuries he
observed on the child' s body. The nedical
exam ner testified that the child' s neck had
a large bruise and a pinpoint henorrhage in
the left eye consistent wth an attenpted
strangul ation. Further, the child s [lungs
were not only hyperinflated and congested
with blood, but the airways also had a
consi derabl e amount of frothy material, air
mxed wth fluid. The nedi cal exam ner
concluded that the cause of death was
asphyxia resulting from both strangulation
and drowning. The nedical examner also
testified that the child' s body had a |arge
bruise on the right |leg and nunerous
bracket - shaped and r ect angul ar - shaped
bruises on the left side of the child's
body. The child's face and forehead al so had
nunerous |inear abrasions consistent with it
bei ng knocked or pressed into sonething.
Finally, the nedical exam ner testified that
the bruises and abrasions were recent and
occurred while the child was alive, but
sonetinme near the time of death. Gaciela
testified that the child did not have these
injuries on the norning of his death.

Arbel aez testified on his own behal f that he
was thirty-three years old at the tine of
trial, that he was from Medellin, Col onbia,
and that he worked at a hotel as a
di shwasher. He also testified that he was an
epileptic and that he sonetinmes took
medi cation for his condition. According to
Arbel aez, he noved in with Gaciela and her
famly and he provided her wth financial
support because he loved her and wanted to
marry her. He testified in conformty wth
his statenents given to the police that he
had an argument with Gaciela on February
13, 1988, because she ki ssed anot her nan.

Arbelaez's testinony differed from his
statenments given to the police about the
events on the date of the nurder. He
testified that he left Gaciela' s house on
February 14, 1988, with the child and went



to inform his boss at the hotel that he
would not be working that day. He admtted
to telling Londrian that Gaciela would be
sorry, but that he neant he would "beat™
Graciela and her male friend if they were
together again. He testified that after he
left the cafeteria he started to go to work
but he turned the car around and decided to
return the child hone. On the way back to
the house, the <car developed nechanical
problenms on the bridge and stopped. He got
out of the car, raised the hood and "forgot"
about the child. As he |ooked under the
hood, he heard a scream and saw the child
floating in the water. He stated that he
fl ed because he thought, "Since | had the
problem with her the previous night, they're
going to think that | did it." Arbelaez
testified that after he left the bridge he
drove to Coral Gables and abandoned the car.
He stated that before he abandoned the car
he tore the dashboard of the car apart
because he was "di sgusted with it all."

On Cr oss- exam nati on, Ar bel aez testified

that Martinez "lied" and tricked him into
confessing to the murder by promsing him
work in jail. Arbelaez also testified that
Pedro Salazar and Mmnoz lied about his

statenments that he killed the child. After
Arbel aez' s testinony, the defense rested.

On  February 19, 1991, the jury found
Arbel aez guilty of Kkidnapping and the first-
degree nurder of Julio Rivas.

At the penalty phase of the trial, the State
presented no additional wtnesses and nade
argunent based upon the evidence from the
guilt phase of the trial. The defense first
present ed testi nony by Marti nez t hat
Arbel aez had no significant history of prior
crimnal activity and that he returned to
the United States voluntarily. The defense
al so presented the testinony of Arbelaez's
friends, Juan Londri an, Pedro Sal azar,
Adel fa Sal azar, and Marta Sal azar. Londrian



and the Salazars testified that Arbel aez was
an honest and hard-working individual who
never took narcotics or drank al cohol
excessively. Finally, the defense presented
the nedical testinony of Dr. Raul Lopez, a
neurol ogist who treated Arbelaez for an

epil eptic attack in 1984. Dr . Lopez
testified t hat Ar bel aez suffered from
chronic epileptic seizures .... Tests run on

Arbel aez indicated that he had not been
taking his medication as instructed. Dr.
Lopez specifically testified t hat t he
medi cation that he had prescribed did not
have the side effect of depr essi on.
Following Dr. Lopez's testinony, the defense
rest ed.

The jury recommended a death sentence by a
vote of eleven to one. The trial judge found
the follow ng aggravating circunstances: 1)
the homcide was commtted in a cold,
calculated and preneditated manner w thout
any pretense of nor al or | egal
justification; 2) t he hom ci de was
especi ally heinous, atrocious, or cruel; and
3) the homcide was comitted while the
def endant was engaged in a kidnapping. In
mtigation, the trial court found that
Arbel aez had no significant history of prior
crim nal activity and the nonstatutory
mtigating circunstance of renorse. The
trial judge weighed the aggravating and
mtigating ci rcunst ances and sent enced
Arbel aez to death.

Arbel aez v. State, 626 So. 2d 169, 170-75 (Fla. 1993) (footnotes

omtted).

Foll owi ng the direct appeal, Arbel aez sought postconviction
relief. Hs original notion was filed on August 15, 1995. An
anended nmotion was filed on July 31, 1996 with the State

respondi ng on August 12, 1996 (PCR1 V1 12-124, 136-262; SPCR1 V1



28-143). On Cctober 18, 1996, the trial court denied relief
summarily (PCR1L V1 346-79). This Court affirmed that ruling,
including the rejection of Arbelaez’s request for the discharge
of Judge Rothenberg. However, the issue of penalty phase
counsel’s effectiveness was renanded for an evidentiary hearing:

... as to Arbelaez's <claim that trial
counsel was ineffective during the penalty
phase of his trial for failing to present
expert testinmony as to his epilepsy and
ot her nental health mtigation and for
failing to introduce evidence of his famly
hi story of abuse.

Arbelaez v. State, 775 So. 2d 909, 912 (Fla. 2000). Mor e

specifically, this Court wote in the subsequent appeal after

the remand:

W remanded this case for an evidentiary
hearing to determne whether Arbelaez's
trial counsel Reenbert o Di az, was
ineffective during the penalty phase of
trial in his investigation and presentation
of mtigation evidence concerning three
issues: (A Arbelaez's epilepsy, (B) his
"other nmental health mtigation,"” including
possible nental retardation, and (C) his
"fam |y history of abuse" in Col onbi a.

Arbelaez v. State, 898 So.2d 25, 31 (Fla. 2005) (enphasis

suppl i ed)
The required evidentiary hearing was held in January, 2002

and an appeal followed the denial of relief.? The appellate

!on appeal from the denial of postconviction relief
following an evidentiary hearing this Court: (1) affirmed the
denial of the defense notion to recuse the trial court; Arbel aez

10



i ssues raised and rejected previously, which are central to the

i nst ant appeal , i nvol ve counsel ' s ef fecti veness in
devel opi ng/ presenting nental mtigation of “possible nental
retardation” and Atkins v. Virginia, 536 U S 306 (2002). In

determ ning that there was no prejudice arising from counsel’s
handling of the nental health mtigation, this Court found in

pertinent part:

Arbelaez did not denpbnstrate at the
evidentiary hearing that he suffers from
mental retardation, organic brain damage, or
any other major nental illness aside from

epi | epsy.

Arbel aez's strongest evi dence of nment al

v. State, 898 So.2d 25, 41-42 (Fla. 2005) (2-a) affirmed the
deni al of postconviction relief finding counsel’s representation
was neither deficient nor prejudicial with respect to presenting
Arbel aez’ s epi | epsy as mtigation; (2-Db) agreed t hat
postconviction relief was not required wth respect to
Arbel aez’s “other nental health mtigation” including the issue
of nmental retardation because no prejudice was established,
however, deficiency in the investigation was noted; (2-c¢)
affirmed the denial of relief respecting the decision not to
call Arbelaez’s famly nenbers given counsel’s reasonable
strategic rationale offered at the hearing; Arbelaez, 898 So.2d
at 31-41; (3) agreed that there was no constitutional violation
under the Fifth and Sixth Anmendnents of the United States
Constitution as those protections did not apply to preclude a
ment al heal t h pr of essi onal from testifying about her
conversations with or observations of an incarcerated defendant;
Ar bel aez, 898 So.2d at 42; (4) agreed that there was no abuse of
discretion in the trial court’s refusing to hear Arbelaez’s
suppl emental notion raising Ring v. Arizona, 536 U S. 584 (2002)
and Atkins v. Virginia, 536 US. 304 (2002) as the renmand had
been a Iimted one, however, this Court also found that the R ng
and Atkins clains would “fail on the nmerits” as Arbelaez had a
cont enpor aneous conviction and it was inproper to try to “feed
At ki ns through Ring.” Arbelaez, 898 So.2d at 42-43.

11



health mtigation is that he is of |ow
intelligence (but has a high |evel of
adaptive functioni ng) and that he was
hospitalized with severe depression before
moving to the United States (but was never
treated or hospitalized for depr essi on
during the decade before the nurder). This
evidence is not strong enough to shake our
confidence in the outconme. Arbelaez has not
shown "a reasonable probability that, but
for counsel's unprofessional errors, the
result of the proceeding would have been
different.” Valle, 778 So.2d at 966.

At t he evidentiary heari ng, Ar bel aez
presented evidence that he is nentally
retarded. Dr . Rut h Latterner, a

neur opsychol ogist who evaluated him after
his direct appeal, testified that he suffers
not only from epil epsy, but also from nenta

retardation and organic brain damage. She
testified that Arbelaez has a full-scale IQ
score of 67, placing him in the range of
"educable nentally retarded,” and that his
| anguage skills place him between a first-
and a third-grade |evel. These conditions,
she testified, "pre-existed" her evaluation.

Dr. Latterner was the only expert wtness
who testified wunanbiguously that Arbel aez
has nental retardation or organic brain
damage.

The trial court rejected Dr. Latterner's

t esti nony as havi ng "little i f any
evidentiary value as it is refuted by other
nment al heal t h pr of essi onal s and ot her
evi dence, and IS ot herw se whol |y

unbel i evabl e." The court enphasi zed that Dr.
Latterner adm tted on cross-exani nati on

that, in reaching her finding of nental
retardation, she Jlooked only at testing
results and "refusel d] to consi der"
Arbel aez's ability to adapt to hi s
sur roundi ngs, even t hough section
916. 106(12), Fl ori da St at ut es (2003),

defines nental retardation as necessarily
including "deficits in adaptive behavior."
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The court al so enphasized that Dr. Latterner
refused to consider the possibility that
Arbelaez's difficult experiences on death
row mnmght have negatively inpacted his
intellectual functioni ng and t hus hi s
testing results. If they had, the court
inplied, then Dr. Latterner's findings from
1995 woul d not accurately reflect Arbel aez's
nmental condition at the tinme of the penalty
phase in 1991.

The trial court found that the testinony of
two other nental health professionals, Dr.

Sonia Ruiz and Dr. Haber, "conclusively
refute[d]"” that of Dr. Latterner. Dr. Ruiz,
a clinical psychol ogi st who eval uat ed

Arbelaez at the State's request in 2001,
testified that Ar bel aez has no nmental

retardation or "any maj or t hought
di sturbance [or] psychosis whatsoever." She
acknow edged t hat Arbel aez's testing
per f or mances, i f anal yzed independently,

revealed a "borderline |evel of nmenta
retardation."” However, unlike Dr. Latterner,
Dr. Ruiz also considered Arbelaez's ability
to adapt to his surroundings. She testified
t hat Arbel aez' s "adaptive | evel of
functioning was quite high [so] that vyou
cannot |abel himas nmentally retarded.” This
assessnent was echoed, to sone extent, by
Dr. Haber, who testified for the defense

t hat Ar bel aez has "very limted
intelligence” and is at |east "close" to
being "mldly nentally retarded,” but also
acknow edged that Arbelaez had adapted to
hi s envi r onnent and "appear ed to be

functioning behaviorally within an adequate
range."” In fact, Dr. Haber admtted that she
"woul d not have thought about an 1Q test"”
based on her brief pretrial evaluations in
1988 and 1989.

The trial court's decision to assign greater
wei ght to t he conparatively nodest
assessnents of Dr. Ruiz and Dr. Haber than
it assigned to the wuncorroborated findings
of Dr. Latterner was based on conpetent,
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subst anti al evi dence and t hus war r ant s

def erence on appeal. Sochor, 883 So.2d at
781. This Court "will not substitute its
judgnment for that of the circuit court on
questions of fact and, Ilikewise, on the
credibility of the w tnesses and weight to
be given to the evidence." 1d.

Because Ar bel aez fail ed to pr esent
conpet ent , subst anti al evi dence that he
suffers from nental retardation or ngjor
mental illness, his claimnow rests upon the
uncontested evidence of his low intelligence
and his struggles wth depression in

Col ombia, including his suicide attenpts.
Arbel aez contends that this evidence m ght
have altered the outcone of his penalty
phase. W di sagree. The jury heard plenty
of evidence from which to arrive at a rough
estimate of Arbelaez's Ilow intelligence
level. Arbelaez testified during the quilt
phase of the trial and claimed that the
boy's death was an accidental drowning,
despite the strong physical evidence of

strangul ati on. The State di scredited
Ar bel aez' s testi nony by i nt roduci ng a
vi deotaped confession in which Arbel aez

recounted the facts of the crinme in detail,
making it clear that the crine was both
prenedit at ed and del i berate. The jury
therefore knew that Arbelaez had enough
intelligence to plan and renenber the
details of the nurder, as well as enough
intelligence to concoct a patently false
story to explain the boy's death. ..

Al though we believe that expert testinony
relating to Arbelaez's |low intelligence
woul d have been vastly preferable and that
counsel was deficient in failing to arrange
for such testinony, we are confident that
t he presentation of such testinony would not
have changed the outconme. Gven that the
jury listened to Arbelaez's testinony and
al so heard him explain on videotape how he

14



executed a preneditated murder of a five-
year-old boy to exact revenge on his forner
girlfriend, we do not believe that expert

t esti nony about Arbel aez' s i ntellectual
limtations, short of nental retardation or
maj or mental illness, would have altered the

jury's perceptions to such an extent that it
would have been swayed from its nearly
unani nous reconmendati on of death.

Ar bel aez, 898 So.2d at 35-37 (enphasis supplied).

In resolving the Atkins issue and the inpact of R ng v.
Arizona, 536 U S. 584 (2002), this Court concluded in it s
postconviction review that “Arbelaez has no right under Ring and
Atkins to a jury determnation of whether he is nentally

retarded” Arbelaez, 898 So.2d at 43; and included the follow ng

f oot not e:

Arbel aez al so asserts that he is preserving
his right to request a determnation of
whet her he is nentally retarded for purposes
of Atkins. The procedure for requesting such
a determination is provided in Florida Rule
of Crimnal Procedure 3.203, which becane
effective on Cctober 1, 2004. See Amendnents
to Fla. R Cim P and Fla. R App. P, 875
So. 2d 563, 565 (Fla. 2004) . Rul e
3.203(d)(4)(E) governs Arbel aez' s
ci rcunst ances. Arbel aez nust pursue his
nental retardation claim in accordance wth
the new rule. W express no opinion on the
nmerits of such a claim

Ar bel aez, 898 So.2d at 43, n.2 (enphasis supplied).
During the pendency of the postconviction appeal, on
Novenber 30, Arbelaez served his Mtion to Vacate Judgnent and

Sent ence Pursuant to Rule 3.850/3.853 (PCR3 5 24) without first

15



seeking relinquishment of jurisdiction from this Court as
required by Florida Rule of Crimnal Procedure 3.203(d)(4)(E).
The State noved to have the notion stricken as jurisdiction
rested with this Court at that tinme and Arbelaez had not
conplied with the tinme limts and filing requirenents of Rule
3.203. (SPCR3.1-3 11-255). The trial court took no action on
the case, except on January 13, 2005, to renpve the case from
its docket. (PCR3 31) It was not until July 6, 2005, a few
nonths after Arbelaez, 898 So.2d at 25 had been decided, that
the court ordered a Case Managenent Conference be held on July
20, 2005 upon its review of Arbelaez’s postconviction notion and
the State’s Mdtion to Strike. (PCR3 - 32).

In Clainms | and |1l of his postconviction notion (PCR3 5
24), Arbelaez argued that he was nentally retarded, therefore,
his death sentence was unconstitutional under the Eighth
Amendment of the United States Constitution, and the Cruel and
Unusual Puni shrment prohibition included in the Florida
Constitution, as well as being forbidden under section 921.137

Fla. Stat. (2001) and Atkins v. Virginia, 536 U S. 304 (2002).

At the Case Managenent Hearing, the State noted that its notion
to strike (PCR3 76; SPCR3.1 11-20) was noot now that jurisdiction
had returned to the trial court, however, it submtted that
Arbel aez was tinme barred for having failed to conply with the

time restrictions for asserting a postconviction claim raising
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nmental retardation. (PCR3 76). Additionally, the State objected
to Arbelaez’s claim for an evidentiary hearing to show nental
retardation. This was based on the fact that the matter was
procedurally barred and refuted from the record. (PCR3 33-57,
76-82, 91-93; SPCR3.3 264-75, 283-311). Not only was Arbel aez
relying exclusively wupon the nental health professional’s
opi nion which had been rejected by the trial court and affirned
on appeal, but this was the same professional who refused to
define nental retardation in the same manner as provided in
At ki ns, sections 916.106(12) and 921.137, Fla. Stat., and the
D agnostic and Statistical Mnual of Mental Disorders (“DSM
1V’). Arbel aez had nothing new to offer which had not been
consi dered and rejected when he clained counsel was ineffective
for not having produced evidence of possible nental retardation
(PCR3 5-24, 60-61, 88-89) and this Court agreed that “Arbel aez

did not denonstrate at the evidentiary hearing that he suffers

from nental retardation, organic brain damge, or any other

maj or mental illness aside from epilepsy.” Arbelaez, 898 So.2d
at 35 (enphasis supplied). In fact, this Court stated
“Arbel aez’ s strongest evidence of nental health mtigation is

that he is of lowintelligence (but has a high | evel of adaptive

functioning)....” Id. (enphasis supplied).

In summarily denying the notion for postconviction relief

claimng nental retardation, the trial court addressed the
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merits of

retardation issue in the

evidentiary hearing. Arbel aez,

rule 3.851

898 So.2d at

appeal

the claimnoting this Court’s discussion of the nental

followng an

35-36 (PCR3 60-61).

Continuing, the trial court reasoned:
Addi tional ly, in t he or der denyi ng
Def endant’ s previ ous Mot i on for
Postconviction relief, attached in the
State’s response as exhibit 1, Judge

Rot henberg describes in detail

recei ved during
the issue of

findi ngs,
Suprene Court.

ment

al

the testinony
the evidentiary hearing on
retardation
which were affirmed by the Florida

and her

Def endant contends that he is entitled to a
new evidentiary hearing based on the
previous testinony of Dr. Latterner. That
is the sole basis for relief wunder this
claim Yet an evidentiary hearing was held
during which she (Dr. Latterner) testified

Her testinony was rejected by the trial

court and the Florida Suprene Court found no

error with this conc

Even if the
taken as true,
lacking in nerit.

The Suprene Court
retardati on

testinony of
Defendant’s claim

Dr .
conclusions based only on Defendant’s 1I.
the definition of

| usi on.

Dr.

Latt er ner

not ed

Latt er ner

is
is still

reached her

Q

The Anerican Associ ati on on Ment al

Ret ardati on ( AAMR)

defi nes nental

retardation as follows: “Mental
retardation refers to substantial
l[imtations I n pr esent
functi oni ng. It is characterized
by significantly subaver age
intellectual functioning, existing
concurrently with rel at ed
[imtations in two or nore of the
following adaptive skill areas:
communi cat i ons, sel f -care, honme
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living, social skills, comunity
use, self-direction, health and

safety, functi onal academi cs,
| ei sure, and wor K. Ment a
retardation nmanifests before age
18.” Ment al Ret ar dat i on:
Definition, Cl assi fication, and
Systenms of Supports 5 (9th ed.
1992).

The Aneri can Psychi atric
Associ ation’s definition is
simlar: “The essential feature of
Ment al Ret ar dat i on IS
significantly subaverage genera
i ntell ectual functi oni ng
(Criterion A) that is acconpanied
by significant limtations in
adaptive functioning in at |east
two of the following skill areas:
conmuni cati on, sel f-care, honme
l'iving, soci al /i nt er per sonal
skills, use of comuni ty
resour ces, sel f-direction,
functional academc skills, work,
| ei sure, heal t h, and safety
(Criterion B). The onset nust
occur before age 18 years

(Criterion Q). Ment al Retardation
has many different etiologies and
may be seen as a final conmon
pat hway of various pathol ogica

processes t hat af f ect t he
functioning of the central nervous
sustem” Di agnosti c and
Statistical Manual of Ment al
Disorders 41 (4th ed. 2000) .
“M1d” nment al retardation i's

typically used to describe people
wth an 1Q level of 50-55 to
approximately 70. 1d., at 42-43.

Atkins, 536 U S. at 309.

It is clear that Defendant does not neet the
definition of nental retardation in AtKins,
supra or 8916.106(12), Fla. Stat. (2003), as
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he does not have any deficits in adaptive
behavi or.

The claimis both refuted by the record and
procedural ly barred as it had been
previously raised. Stewart v. State, 801
So.2d 59 (Fla. 2001).
(PCR3 61-62).
Arbel aez admtted that his |legal challenges to Rule 3.203
Fla. R Cim P did not require evidentiary devel opnent. (PCR3
90-91). The trial court determned that the challenge to rule
3.203 was not ripe because there had been a prior determ nation,
not under the rule, that Arbelaez was not nentally retarded.
However, the court found even on the nerits, there was no

constitutional infirmty, and the relief was denied summarily.

(PCR3 63). Upon this case history, the instant appeal foll owed.

20



SUWARY OF THE ARGUMENT

Point | - Arbelaez’s notion tinme barred and waived as he
failed to <conmply wth the filing requirenents of Rul e
3.203(d)(4)(E). Further, the wunderlying matter, a claim of
mental retardation, had been decided adversely to Arbelaez in
prior litigation during which an evidentiary hearing was
conduct ed. He has offered nothing new to refute that
determ nation affirmed on appeal nor has he shown entitlenment to
anot her evidentiary hearing. Arbel aez was not entitled to the
appoi nt nent of new experts to investigate a settled issue or to
an evidentiary hearing on a matter that was alternately
procedurally barred and/or neritless as his claim was refuted
fromthe record.

Point Il - Atkins v. Virginia, 536 US. 304 (2002),

reviewed the issue of execution of those nentally retarded under
the Ei ghth Amendnment, did not bestow on capital defendants Sixth
Amendnent guar ant ees. Moreover, this Court rejected the Sixth

Amendnent issue in Arbelaez v. State, 898 So.2d 25, 31 (Fla.

2005.
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ARGUVENT

PO NT |
THE SUMVARY DENI AL OF ARBELAEZ' S RULE 3. 851
MOTI ON RAI SI NG THE | SSUE CF MENTAL
RETARDATI ON WAS PROPER (rest at ed)

Arbel aez asserts that the trial court erred in summrily
denying his postconviction relief notion where in he clained he
was nentally retarded and that his execution would be cruel and
unusual . He asserts that this Court’s statenent that Rule
3.203(d)(4)(E) governs his circunstances and that he “nust
pursue his nental retardation claim in accordance wth the new
rule” Arbelaez, 898 So.2d at 43, n.2, precluded the trial court
from finding his claim procedurally barred or from summarily
denying relief. Additionally, Arbelaez clains the trial court
failed to accept his allegations as true and that it was error
not to appoint nental health experts and to appoint counsel who
woul d be subject to review under the Sixth Anendnment. The State
di sagr ees.

A trial court’s sunmary denial of a nmotion to vacate w |

be affirmed where the law and conpetent substantial evidence

supports its findings. Diaz v. Dugger, 719 So. 2d 865, 868

(Fla. 1998). In Lucas v. State, 841 So. 2d 380, 388 (Fla.

2003), this Court stated that: “To uphold the trial court's
summary denial of clains raised in a 3.850 notion, the clains

must be either facially invalid or conclusively refuted by the
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record. Further, where no evidentiary hearing is held bel ow, we
must accept the defendant's factual allegations to the extent

they are not refuted by the record.” See State v. Coney, 845

So.2d 120, 134-35 (Fla. 2003); Peede v. State, 748 So.2d 253,

257 (Fla. 1999).

Not only is Arbelaez’s notion tine barred and waived as he
did not conmply with the filing requirenments of Rul e
3.203(d)(4)(E), but the wunderlying matter, a claim of nental
retardation, had been decided adversely to Arbelaez in prior
litigation and he offered nothing new to refute that
determ nation or to show entitlenent to a second evidentiary
heari ng. As a result, Arbelaez was not entitled to the
appoi ntnent of new experts to investigate a settled issue or to
an evidentiary hearing on a mtter that was alternately
procedurally barred and/or neritless as his claim was refuted
fromthe record.

Wth regard to Arbelaez’s claimthat he is entitled to the
appoi ntment of new counsel, one he entitles “Sixth-Amendnent
counsel” (1B 17-19), the State will address this issue in Point
1, where Arbelaez reiterates his claim and other challenges to
the constitutionality of the rule are addressed.

As an overview and to put in context Arbelaez’ s position
he asserts that his reliance upon Dr. Latterner in his rule

3.203/rule 3.851 notion was sufficient to require the
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appoi ntment of new defense nental health experts under rule
3.203(c)(1) and (2) and the granting of an evidentiary hearing
under rule 3.203(e). Arbelaez’s argunent is specious as he did
not conmply wth the tinme |[|imts requirenents of rule
3.203(d)(4)(E) and he is relying upon Dr. Latterner, a defense
expert, who explicitly and conpletely was rejected as being “of

little if any value” and “otherwi se wholly unbelievabl e’

(emphasi s supplied) (SPCR3.3 290).

As this Court will recall, Dr. Latterner testified in the
prior postconviction evidentiary hearing where Arbelaez was
asserting that his counsel was ineffective in not presenting
evidence of nental retardation. This Court agreed with the
rejection of Dr. Latterner as she refused to |look at anything in
Arbel aez’ s history or experience except the |I.Q value obtained
from the test. Such did not conply with the nedical criteria
adopted by rule and statute. In conclusion, this Court found

that “Arbelaez did not denbnstrate at the evidentiary hearing

that he suffers from nental retardation ... and in fact, “has a
hi gh | evel of adaptive functioning.” Arbelaez, 898 So.2d at 35
(enphasis supplied). Yet, wthout timdity, and curiously

wi thout presenting this historical information, Arbelaez offers
only this discredited witness and alleges trial court error when
his demand for other experts to prove his claim were denied

Addi ti onal defense experts are not required under rule
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3.203(c)(2) because Arbelaez has been evaluated previously.
Nonet hel ess, he again boldly demands that his “wholly

unbel i eveabl e expert supports the granting another evidentiary

hearing be held on his claim of nental retardation in spite of
the fact that his sole basis for seeking such a hearing, Dr.
Latterner, was rejected and Arbelaez has been found to have a
hi gh | evel of adaptive functioning. Arbelaez, 898 So.2d at 35.

To require another evidentiary hearing under the facts of this
case,? especially where the record refutes the claim of nenta

retardation, would violate the well settled principles of
procedural bar and res judicata as well as waste precious
judicial resources by giving Arbelaez an opportunity for a

second review of the issue and an opportunity to shop for a

doct or who would be willing to offer a nore favorable opinion to
t he defense. These steps are not required under the rule or
under constitutional dictates. Upon this backdrop, the State

offers the foll ow ng anal ysi s.
This Court determined that rule 3.203(d)(4)(E) governs

Arbel aez’s case and that “he nust pursue his nmental retardation

2Arbel aez has had a full opportunity to show, via an
evidentiary hearing, that he was nentally retarded and that
counsel was ineffective in not presenting this information. The
finding that Arbelaez’'s expert was not believable and that
Arbel eaz was not nentally retarded, have been affirned on appeal
to this Court. There has been no show ng, nor could there be
that there has been any change in Arbelaez’s nental intelligence
as it relates to retardation.
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claimin accordance with the new rule.” Arbelaez, 898 So.2d at

43, n.2. (enphasis supplied) No opinion on the nerits was
expressed by this Court. Id. Rule 3.203(d)(4)(E) provides:

If a death sentenced prisoner has filed a
notion for postconviction relief and that
nmotion has been ruled on by the circuit
court and an appeal is pending on or before
Cctober 1, 2004, the prisoner may file a
nmotion in the supreme court to relinquish
jurisdiction to the circuit court for a
determ nation of nental retardation wthin
60 days from Cctober 1, 2004. The notion to
relinquish jurisdiction shall contain a copy
of t he noti on to establish ment a
retardation as a bar to execution, which
shall be raised as a successive rule 3.851
notion, and shall contain a certificate by
appel l ate counsel that the notion is nmade in
good faith and on reasonable grounds to
believe that the defendant s nentally
retarded.

O additional inmport is rule 3.203(f) which provides:
(f) Waiver. A claim authorized under this
rule is waived if not filed in accord wth
the time requirenents for filing set out in
this rule, unless good cause is shown for
the failure to conply wth the tine
requirenents.
There is no dispute; Arbelaez’ s postconviction appeal was
pendi ng on Cctober 1, 2004 and he never sought relinquishment of
jurisdiction during the provided 60 day w ndow. Hence, rules

3.203(d)(4)(E) and 3.203(f), together with this Court’s opinion

mandate that Arbelaez’s claimbe found to be tinme barred.?®

3The trial court misconstrued the State's argument at the
case managenent hearing when it concluded that the State agreed
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The fact that Arbelaez’s notion is tine barred gains
further support from the fact that this Court did not grant
|eave to file a rule 3.203 notion outside the tine limts of
the rule as it did in other cases which had been pending when

the rule went into effect. See Ni xon v. State, 2006 W. 102135,

*11 (Fla. April 20, 2006) (ruling “[t]o the extent the N xon is
eligible to pursue a claim of nental retardation under Fl orida
Rul e of Crim nal Procedure 3.203, he should do so within sixty

days of the release of this opinion); Wills v. State, 2006 W

300665, *14 (Fla. Feb. 9, 2006) (granting Walls leave to file a
rule 3.203 notion because he had filed a tinely notion to
relinquish jurisdiction under the rule which had been denied
W thout prejudice for Walls to file his notion in the circuit

court after resolution of the appeal); H Il v. State, 921 So.2d

579, 584 (Fla. 2006) (finding nental retardation claim
procedural ly barred because defendant failed to file rule 3.203

notion within 60 days of October 1, 2004); Rodriquez v. State,

919 So.2d 1252, 1267, n.8 (Fla. 2005) (permtting defendant to

re-raise nmental retardation issue under rule 3.203 even though

that Arbelaez’s failure to conply with rule 3.203 would not be
grounds for denial wthout prejudice. (PCR3 59). The State’s
argunent was, and continues to be that Arbelaez was tinme barred,
procedurally barred, and neritless, but because jurisdiction had
been returned to the trial court and to the extent the court
would find any pleading failures, such as attachnment of the
doctor’s report, those would not be fatal to the claim and
could be cured. (PCR3 37-39, 42-52, 76-82, 91-93).
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def endant wunable to show nental retardation under a claim of
ineffective assistance of counsel because he had noved to
relinquish jurisdiction during t he pendency of t he
postconvi ction appeal and the notion was denied wthout

prejudice); Thonas v. State, 894 So.2d 126, 131, 137, n. 10-11

(Fla. 2005) (treating direct appeal claimof inproper sentencing
to death in spite of evidence defendant nentally retarded as an
i nvocation of rule 3.203 and relinquishing jurisdiction to tri al
court).

In each of the above cases, the defendant invoked rule
3.203 by seeking relinquishnent at the appropriate tinme and this
Court made rulings recognizing those defense efforts. Her e
however, Arbelaez disregarded the rule conpletely. He failed to
seek relinquishnment within the provided 60 days of October 1,

2004.* His only defense was to claimthat the time deadline in

“Gven the fact that this Court crafted rule 3.203
differently than the legislative schenme by specifying the
paranmeters of the claim the nmanner in which it may be raised
and the tine frame for asserting such a claim the parties have
a right to expect the courts will enforce the rule. The
defendant, with a pending postconviction appeal, was afforded a
60 day w ndow from October 1, 2004, to nove to relinquish
jurisdiction to seek review Failure to so nove, requires this
Court to enforce the tinme limts placed in the rule, and
preclude Arbelaez from presenting a rule 3.203 claim after the
time limts expired. The necessity of this Court enforcing the
time limtations of its rule is especially true where the
defendant has had a full evidentiary hearing on the issue under
a standard | ater adopted in rule 3.203. See Dillbeck v. State,
643 So.2d 1027, 1028-31 (Fla. 1994) (approving prior ruling by
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rule 3.203(d)(4)(E) to file for relinquishment was nerely
perm ssive, not mandatory, where it provided that “the prisoner
my file a nmotion in the supreme court to relinquish
jurisdiction” withing 60 days of October 1, 2004. Hi s reading
of the rule 3.203(d)(4)(E) would render not only that provision,
but rule 3.203(f) superfluous. If there were not a tine
deadl i ne which had to be net, then there would have been no need
for this Court to have included such in its rule. Merely
because this Court provided that a defendant may file a notion
for relinquishnent,® does not nean that the defendant could
disregard the time |limt set by this Court for filing such a
not i on. Moreover, this Court provided that: “[a] claim
aut horized under this rule is waived if not filed in accord with
the time requirenments for filing set out in this rule, unless
good cause is shown....” See rule 3.203(f). Arbelaez’s failure
to conply with all of the dictated of rule 3.203(d)(4)(E), as
required by this Court’s announcenment in Arbelaez, 898 So.2d at
43, n.2 rendered his notion tine barred/ procedurally barred.

Li kewi se, there is no nerit to Arbelaez’'s claim that the

trial court could not find the claim procedurally barred and

trial court on procedure that was consistent with subsequently
adopted rule).

°Clearly, not every defendant would be required to file a
notion for relinquishment as not every defendant has a cl ai m of
mental retardation. As such, those who wish to avail thensel ves
of the rule were given the option to file.

29



“was in no position to ignore this Court’s |anguage” (IB 8) in
footnote 2 of its recent opinion, Arbelaez, 898 So.2d at 43,
n. 2. First, the record shows that the trial court did not
ignore the dictates of this Court. It held a case nmanagenent
hearing on Arbelaez’s recent postconviction/nental retardation
nmotion for relief. The court recogni zed that rul e
3.202(d)(4)(E) applied, considered the clains made in the notion
and the record evidence presented, and ruled accordingly. (PCR3
58-64). Second, the court’s ruling was dual in nature. \Wile
it found the nmatter procedurally barred, it also addressed the

merits finding “[elven if the testinony of Dr. Latterner is

taken as true, Defendant’s claimis still lacking in merit. Dr.

Latterner reached her conclusions based only on Defendant’s I.Q

It is clear that Defendant does not neet the definition of
mental retardation under Atkins, supra of 8916.1006(12), Fla.
Stat. (2003), as he does not have any defects in adaptive
behavi or.” (PCR3 62) (enphasis supplied). Wthout question, the
court reached the nmerits of the claim found Arbelaez failed to
make a prima facie showing of mental retardation given the sole
authority he relied upon had been thoroughly discredited in the
prior litigation. In fact, the record showed Arbelaez was not
mentally retarded. Together, these factors refute Arbelaez’s
claimthat the court failed to accept his allegations as true,

(IB 14) and that it disregarded this Court’s statenent that rule
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3.203(d)(4(E) applied to him and that he nust pursue his claim
“in accordance with the new rule.” Arbelaez, 898 So.2d at 43,
n. 2.

Even if this Court ignores Arbelaez’s failure to conply
wth the tinme limtations set forth in the rule, as did the
trial court, the matter is procedurally barred and neritless
given that Arbelaez’s sole support for his claim of nental
retardation was a discredited wtness. He had his opportunity
to prove his claim of nental retardation and there has been a
finding, affirmed on appeal, that he has mot carried his burden
in this matter.® In fact, it was determned that Arbelaez was

not nmentally retarded; he had a high Ilevel of adaptive

®'n rejecting the nental retardation issue within the claim
of ineffective assistance of counsel, Judge Rothenberg resol ved
conflicts in the testinmony of nental health professionals along
with Arbelaez’s confessions, trial evidence, and enpirical data
of his adaptive functioning. It nust be renenbered that the
standard of proof required to prove mtigation is “preponderance
of the evidence.” See Evans v. State, 808 So. 2d 92, 108 (Fla
2001) (noting defendant had established mtigation by proving
such by a “preponderance of the evidence”). The standard of
“preponderance of the evidence” is a |ower burden of proof than
the internediate standard of “clear and convincing” or the high

burden of “beyond a reasonabl e doubt. See Inquiry Concerning a
Judge (Halloway), 832 So. 2d 716, 726 (Fla., 2002) (noting
“clear and convincing” proof is the internediate standard - it

is higher than “preponderance of the evidence”, but |ess than
"beyond and to the exclusion of a reasonable doubt”). As such

Arbel aez was unable to show he was nentally retarded even under
t he | owest standard of proof.
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functioning. Arbelaez, 898 So.2d 35. Under res judicata,’
Ar bel aez should not be given nultiple opportunities to try and
prove his claim either by having successive judges hear the
matter or by contacting an ever w dening group of nental health
experts in the hopes of finding one to give an opinion to

Arbel aez’s liking. Jones v. State, 732 So. 2d 313, 320 (Fla.

1999) (r easoning nent al health expert’s evaluation 1is not
rendered inadequate or inconpetent nmerely because defendant
found expert who would provide testinony conflicting wth
ori gi nal expert).

As he argued below, Arbelaez maintains that his nere
request for an evidentiary hearing, and his offering of Dr.
Latterner in support of that notion sufficed to require new
experts be provided and an evidentiary hearing be scheduled. In
claimng it was error for the court to fail to accept his
allegations as true and to fail to appoint new experts, Arbel aez
points to rule 3.203(c). However, he neglects to take into
account the fact that he has been tested by his own experts
therefore, rule 3.203(c)(2) applies, not rule 3.203(c)(3) which
addresses instances where the defendant had not been eval uated.

Rule 3.203(c)(2) entitles the State, not the previously-tested

“Res judicata bars relitigation in a subsequent case or
action not only of clains raised, but also clains that could
have been raised.” Florida Dep't of Transp. v. Juliano, 801 So.
2d 101, 107 (Fla. 2001).
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defendant, to the appoi ntment of an expert. Having been tested
previously, Arbelaez was not entitled to new experts, and the
trial court did not conmt error.

Moreover, Arbelaez fails to address the fact that Dr.
Latterner’s opinion, the sole basis for his rule 3.203 request
(PCR3 5-24, 88-89), was discredited fully. Wile initially the
court nust consider the allegations as true, where the record

refutes those allegation, relief is not required. Cf. Anderson

v. State, 627 So. 2d 1170, 1171 (Fla. 1993) (finding summary
deni al of postconviction clains proper where court “state[s] its
rationale in its decision or attach[es] those specific parts of
the record that refute each claim presented in the notion”).
Here, the record from the evidentiary hearing, as well as this
Court’s findings on appeal, Arbelaez, 898 So.2d at 35-36),
refuted Arbelaez’s renewed claim of nmental retardation and |aid
a valid basis for summary deni al of relief.

It is nost telling that Arbelaez failed to advise the trial
court, as well as this Court, of the extensive hearing on this
matter and extensive findings by the trial court as well as this
Court. The trial court’s explicit and conplete rejection of Dr.

Latterner’s testinony as being “of little if any value as it is

refuted by other nmental health professionals and other evidence,

and is otherwise wholly unbelievable” was affirmed by this

33



Court. (enphasis supplied) (SPCR3.3 290).8 Bel ow, Arbel aez

8Dr. Latterner’s opinion, was rejected by the trial court in
t he postconviction evidentiary hearing with such findings as:

(1) Despite the Defendant being incarcerated under a death
sentence and having suffered nunerous seizures since his
confinement, Dr. Latterner refused to consider any evidence
other than her testing data and her interview of the Defendant
[T.1/8/02, Pgs.338-340]. Wen asked if she had ever viewed the
Def endant’ s vi deotaped confession taken in 1988, she replied
that she had not. \When asked if she would watch it in Court to
see if her observations confirnmed or changed her concl usions,
she refused to do so saying that nothing would change her
opi ni ons as they are based solely upon her testing. (SPCR 3.3
89-90);

(2) Wien Dr. Latterner concluded that due to the Defendant’s | ow
intelligence he would not be able to function on his own unl ess
trained to do so, she refused to consider evidence outside the
testing including that when the Defendant [ eft hone at age 18 he
came on his own to the United States with no famly here,
| earned to speak English on his own, spoke two |anguages, |ived
al one, was working at |east two jobs, drove an autonobile, had a
girlfriend and took care of her children prior to the hom cide.
(SPCR3. 290)

(3) Dr. Latterner did not see or evaluate the Defendant unti

1995 after he had been incarcerated on death row for sonme 45
years. She did not and would not consider anything other that
her raw testing to draw her conclusions, despite the fact that
she admtted that these scores can be affected by whether or not
the Defendant was trying his best or whether or not he was
mal i ngeri ng. C More inportantly, however, she refused to
consider the effect incarceration on death row has had upon this
i ndi vi dual . ... She also refused to consider the Defendant’s
adaptive functioning which is in fact a statutory requirenent in
determ ni ng whether sonmeone is “retarded” or not. She refuses
to consider other relevant and enlightening facts and factors
including the fact that the Defendant had an excellent nenory of
the events in question when interviewed after returning to the
United States in 1988. She additionally refuses to review or to
consider the Defendant’s taped statenent, the fact that he reads
and wites and the level of his reading (newspapers), that he
taught hinself English, his work experiences, the fact that he
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of fered nothing new to undernmne this Court’s prior rejection of
Dr. Latterner.® G ven such, Arbelaex has shown no basis why Dr.
Latterner’s opinion now should be accepted as true, or where
under the rules, new defense experts should be appointed. Such

woul d anmount to relitigation of a settled issue. Cf . Muhammad

v. State, 603 So. 2d 488, 489 (Fla. 1992) (opining “[i]ssues
whi ch either were or could have been litigated at trial and upon

di rect appeal are not cognizable through collateral attack.");

Spencer v. State, 842 So. 2d 52, 60-61 (Fla. 2003).

As noted above, whether or not Arbelaez is nentally
retarded was |litigated fully in the rule 3.851 notion and
subsequent appeal, albeit, as part of a claim of ineffective
assistance of penalty phase counsel for not having presented
such evidence to the jury. In fact, the standard utilized for
determ ning whether Arbelaez was nentally retarded, the DSM IV

criteria, were adopted by statute and case |aw Al t hough

lives alone and learned to live in a new Country on his own,
etc. (SPCR3.3 297-08) (enphasis in original).

Also, it appears that Arbelaez is engaging in pieceneal
l[itigation of his nmental health issues. Cf. Jones v. State, 591
So.2d 911, 913 (Fla. 1991) (opining “defendant may not raise
clainms of ineffective assistance of counsel on a pieceneal basis
by filing successive notions.”); Pope v. State, 702 So. 2d 221,
223 (Fla. 1997); Card v. Dugger, 512 So.2d 829 (Fla. 1987).

0Bot h sections 916.106(12) and 921.137(1), Florida Statutes
define “nmental retardation” as “significantly subaverage genera
intellectual functioning existing concurrently with deficits in
adaptive behavior and manifested during the period from
conception to age 18.~" Adaptive behavior is defined as “the
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referenced in the Statenent of Facts, this Court’s findings on
appeal bear reiteration here. They show there was extensive
exploration of Arbelaez’s nental retardation status at an
evidentiary hearing, thereby, barring re-litigation of the
matter.

In analyzing the prejudice prong for the ineffectiveness
claim for not having presented evidence of nental retardation,
this Court stated:

Ar bel aez di d not denonstrate at t he
evidentiary hearing that he suffers from

nental retardation, organic brain danage, or
any other major nental illness aside from

epi | epsy.

Arbel aez' s strongest evidence of nental

effectiveness or degree with which an individual neets the

standards of personal independence and social responsibility
expected of the individual’s age, cul tural group, and
comrunity.” See sections 916.106 (12) and 921.137(1), Florida

St at ut es. As reaffirmed in Rodriguiz v. State, 919 So.2d 1252

1266, n.8 (Fla. 2005): “Even where an individual's 1Q is |ower
than 70, nental retardation would not be diagnosed if there are
no significant deficits or inpairnments in adaptive functioning.

Adaptive functioning refers to "how effectively individuals cope
with common |i fe demands and how wel|l they neet the standards of
personal independence expected of sonmeone in their particular
age group, sociocul tural background, and comrunity setting." In
order for nental retardation to be diagnosed, there nust be
significant limtations in adaptive functioning in at |east two
of the following skill areas: comunication, self-care, hone
living, social/interpersonal skills, use of comunity resources,
self-direction, functional academic skills, work, leisure.”
(citations omtted). Such definitions conply wth those
suggested in Atkins v. Virginia, 536 US. 304 (2002) and set
forth in the newy promul gated Rul e 3. 203.

YRef erence and discussion of the relevant portions of the
evidentiary hearing testinony have been footnoted.
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health mtigation is that he is of |ow
intelligence (but has a high |evel of
adaptive functioning)™ and that he was
hospitalized with severe depression before
moving to the United States (but was never
treated or hospitalized for depr essi on
during the decade before the nurder). This
evidence is not strong enough to shake our
confidence in the outcone....

At t he evi denti ary heari ng, Ar bel aez
presented evidence that he is nmentally
retarded. Dr . Rut h Lat t er ner, a

neur opsychol ogi st who evaluated him after
his direct appeal, testified that he suffers
not only from epil epsy, but also from nenta

retardation and organic brain danmage. She
testified that Arbelaez has a full-scale IQ
score of 67, placing him in the range of
"educable nentally retarded,” and that his
| anguage skills place him between a first-
and a third-grade |evel. These conditions,
she testified, "pre-existed" her evaluation.
Dr. Latterner was the only expert wtness

12Al t hough not relied upon in rejecting the claimof nental

retardation, DOC  psychol ogi cal pr of essi onal , Lisa Wley
("Wley"), is instructive on the issue of adaptive functioning.

Wley was responsible for assessnent, counsel i ng, case
managenent, dealing with nentally retarded persons, and making
medi cal referrals for death row inmates. As part of her
enpl oyment, WIley attended treatnent team neetings regarding
Arbel aez. Mental retardation was never discussed as one of his
probl ens. Prior to April 2001, Wley saw Arbelaez weekly in
general rounds and about nine tines per year individually (PCR2
856- 66, 902; SPCR3.8 999-1000). She expl ained that one of the
factors to be assessed in diagnosing nental retardation is
adapti ve behavi or and she |ooks for inpairnments in functioning,
excessive disciplinary reports, staff referrals, observations,
and confinenent reports. Over the ten years she observed
Arbel aez, WIley found he obeyed directions, cared for/grooned
hinsel f, followed the required pattern of death row activities,
had appropriate time nanagenent, social, and interview skills

| earned a second | anguage as an adult, and showed no i npairnent
in adapting to his environment. Based upon these observations,

Arbel aez was not nmentally retarded (SPCR3.8 1017-26,, 1030-37).
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who testified unanbiguously that Arbel aez
has nental retardation or organic brain

damage. =
The trial court rej ected Dr .
Latterner's testinony as having "little if

any evidentiary value as it is refuted by
other nmental health professionals and other
evi dence, and i S ot her w se whol |y
unbel i evabl e."” The court enphasized that Dr.
Latterner adm tted on Cross-exam nation
that, in reaching her finding of nenta
retardation, she Ilooked only at testing
results and "refused to consider"” Arbelaez's
ability to adapt to his surroundings, even
t hough section 916.106(12), Florida Statutes

(2003), defi nes ment al retardation as
necessarily including "deficits in adaptive
behavior.” The court also enphasized that
Dr. Latterner refused to consider the

possibility t hat Ar bel aez' s difficult
experi ences on deat h row m ght have
negatively i mpact ed hi s i ntellectual
functioning and thus his testing results. If
they had, the <court inplied, then Dr.
Latterner's findings from 1995 would not

3Neur opsychol ogi st, Dr. Latterner, testified she conducted
a neuropsychol ogi cal exam nation of Arbelaez on August 11, 1995
while he was incarcerated on death row, and produced a report.
Based upon the 1Q and neuropsychol ogical testing, the doctor
concluded Arbelaez was nentally retarded with "organic brain
syndronme mxed.” (PCR2 688, 691-701, 745-46, 747-49, 787, 798-
800) . Dr. Latterner noted Arbelaez’s ability to describe in
detail the nurder, his notivation, and how he acconplished the
killing had nothing to do with the nenory tests adm nistered or
his cognitive function (PCR2 767-68). She chose not to review
any case information, confession, or police reports. | nst ead
she rested her conclusion on her 1995 test results alone, and
woul d not take into consideration Arbel aez’s adaptive behavi or
because she felt the testing was adequate to form an opinion.
Dr. Latterner explained Arbelaez’s full scale I1Q score of 67,
with no nalingering, placed him in the educatable, nentally
retarded range, i.e., he is able to live independently, hold
down a job, and be a responsible citizen (PCR2 701-03, 745, 757-
59, 762-63, 785-86).
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accurately refl ect Arbel aez' s nment al
condition at the tinme of the penalty phase

in 1991.

The trial court f ound t hat t he
t esti nony of t Wo ot her nment al heal t h
professionals, Dr. Sonia Ruiz and Dr. Haber,
"concl usively r ef ut ed” t hat of Dr .

Latterner. Dr. Ruiz, a clinical psychol ogi st
who evaluated Arbelaez at the State's
request in 2001, testified that Arbel aez has
no nental retardation or "any major thought

di sturbance [or] psychosis whatsoever." She
acknow edged t hat Arbel aez's testing
per f or mances, i f anal yzed i ndependently,
revealed a "borderline |Ievel of nental
retardation. " However , unl i ke Dr .
Latterner, Dr. Rui z al so consi dered

Ar bel aez' s ability to adapt to hi s
surroundi ngs.?® She testified that Arbelaez's

YDuring her November 5, 2001 evaluation, Dr. Sonia Ruiz, a

clinical psychologist, found Arbelaez very clear, lucid, and
st abl e. Dr. Ruiz reported no evidence of mmjor nental disorder
or nmental retardation. Bef ore conducting her evaluation, Dr.

Ruiz received Dr. Latterner’s neuropsychol ogi cal evaluation, Dr.
Castiello’s report, the Florida Supreme Court’s July 13, 2000
opinion, and Arbelaez’'s April 11, 1988 confession. Thi s
information helped her assess whether his answers were
consistent with prior exam nations. Arbel aez related his life
history and experiences, famly rel ationships, educat i on,
interest in adventure, enploynent history, association with the
victimis nother, and the nurder. He told a "good story," had no
difficulty in recalling details, and his thoughts were easily
under st ood, coherent, and clear. Hi s answers were appropriate
and given wth adequate detail except when reporting
hal | uci nati ons, which were so vague, Dr. Ruiz found Arbel aez not
credible. Dr. Ruiz saw “no indication of any psychopathol ogy"
(SPCR3.9 1158-59, 117074, 1176-99).

¥y, Ruiz administered several tests which indicated
Arbel aez had no gross organic inpairnment or nental retardation,
however, he was malingering. Wth respect to nental

retardation, Dr. Ruiz averred that 1Q adaptive functioning, and
an onset before age 18 nust occur before a person is |abeled
mental ly retarded. This is based upon the DSMIV. When
determ ning a person’s adaptive behavior, Dr. Ruiz conpares the
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"adaptive level of functioning was quite
high [so] that you cannot |abel him as
mentally retarded.” This assessnent was
echoed, to sone extent, by Dr. Haber, who
testified for the defense that Arbel aez has
"very limted intelligence" and is at | east
"close" to being "mldly nentally retarded,"
but also acknow edged that Arbelaez had
adapted to his environnent and "appeared to
be functi oni ng behavi oral |l y W thin an
adequate range."™ In fact, Dr . Haber

person’s | evel of functioning to others wth sinmlar
“soci oeconom ¢ status, culture, background, and age." Here, Dr.
Rui z found high adaptive functioning, and reasoned Arbelaez was
not nentally retarded. He was living and traveling on his own

before he was 18 years old. He established friends, worked, and
Iived independently in the United States without fam |y support.
He was responsible in his jobs, holding the keys to one hotel
and distributing supplies to co-workers. Such responsibility
woul d not have been given a nentally retarded person. Arbel aez
held down two or three jobs and painted hones on weekends. He
purchased his nedication, clothes, and toys for his girlfriend s
chi | dren. He was able to drive hinself to work, and the
children to school. Arbel aez’s history is inconsistent wth
mld nmental retardation. A diagnosis of nental retardation nust
not be based solely upon test results. Even if a person’s 1Qis
| ow, but adaptive functioning normal, the person should not be
| abeled nentally retarded. Based upon everything Dr. Ruiz
observed and reviewed, there was no evidence of nental
retardation (PCR2 1049-59, 1064-68, 1071, 1116-20, 1133-38,
1144-48, 1150-51, 1154-55 SPCR3.9 1192-1202, 1207-11, 1258-62
1274-79, 1285-89, 1291-92, 1295-96).

% inical and forensic psychol ogist, Dr. Haber, was called
by Arbelaez, and reported that she evaluated him between June
1988 and May 1989 for conpetency. Dr. Haber found Arbel aez had
a good renote nenory, was cooperative and coherent with good eye

cont act . He was oriented to tinme, place, and person, wth
productive/goal oriented thought processes and had no | essening
of associ ation. He was not delusional, paranoid or suicidal

and did not have “homcide ideations”, hallucinations, or
sl eeping/eating disorders. Dr. Haber found nothing in 1988/1989
that "required further evaluation.” Wiile she conducted no
tests on Arbel aez, she was able to state “... with a reasonable
degree of psychological certainty ... 1 did not find anything

that | felt at that tine required further evaluation." (enphasis
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adnmtted that she "would not have thought
about an 1Q test” based on her  brief
pretrial evaluations in 1988 and 1989. "'

The trial court's decision to assign greater
wei ght to t he conparatively nodest
assessnents of Dr. Ruiz and Dr. Haber than
it assigned to the uncorroborated findings
of Dr. Latterner was based on conpetent,
subst anti al evidence and thus warrants
def erence on appeal .. ..

Because Ar bel aez failed to pr esent
conpet ent , subst anti al evi dence that he
supplied). In 1988/1989, Dr. Haber saw no reason to ask for an

|Q test. (PCR2 554-59, 566-70, 588-90, 608-10; 621-35, 643, 667-
68, 671-73; PCR3 33-57; SPCR3.6 688-93, 700-04, 722-24, 742-44;
SPCR3. 7 764-73, 781, 805-06, 809-11,).

YDr . Haber knew Arbel aez suffered from epilepsy and had a
history of being in the workforce with friends and acquai ntances
from his years in Mam. She recalled Arbelaez’'s videotaped
confession and docunents that he confessed to the intentional
killing of the child. After reviewing the videotape, Dr. Haber
admtted that had she viewed the tape in 1988/89, she would not
have thought about requesting an |Q test because Arbelaez’s
responses were coherent, productive, and readily understandable
wi t hout any significant problenms in understanding. (PCR3 588-90,
604; 635-38, 650-53, 671). Al so, her review of docunentation
generated sonme six years after trial, Dr. Haber reasoned
Arbel aez was functioning, at best, on a borderline intellectual
| evel, and at worst, on a nental retardation level with a 67
full scale 1Q which could range +/- seven points or even up to a
score of 77. However, she admtted the 1Q test was conducted by
defense expert Dr. Latterner while Arbelaez was on death row,
“so it is a close call” and her review of videotaped confession
would not have led her to consider 1Q testing. Further, a
person’s "adaptive behavior" nust be taken into consideration
when determning nental retardation. See section 916.106(12),
Florida Statutes and section 921.137(1), Florida Statutes for
the definition of “nmental retardation.” Based upon what Dr.
Haber reviewed, Arbel aez appeared to have "adaptive functioning"
within a borderline range, but was "functioning behaviorally
wi thin an adequate range." Based upon his confession, Arbelaez
functioned at an acceptable level (PCR2 605-06; 652-61, 677-81;
SPCR3. 739-40, 790-99, 815-19).
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suffers from nental retardation or ngjor

mental illness, his claimnow rests upon the
uncontested evidence of his low intelligence
and his struggles wth depression in

Col onbi a, including his suicide attenpts.
Ar bel aez, 898 So.2d at 35-36 (e.s.).

The postconviction evidentiary hearing, upon which Arbel aez
relies exclusively for his successive postconviction notion,
establishes that the nental retardation matter was fully
litigated and that Arbelaez has not and cannot neet the
definition for ment al retardation contained in sections
916.106(12) and 921.137(1), Florida Statutes. He has offered
not hing, other than his discredited expert, in support of his
claim Under the doctrine of res judicata, this Court should
reaffirmthat Arbelaez is not nentally retarded and deny relief.

Moreover, as recoghized in Bottoson v. More, 833 So. 2d

693 (Fla. 2002), a nental retardation issue based upon Atkins v.

Virginia, 536 U S. 304 (2002) does not require re-litigation “in
light of the fact that [the defendant] already was afforded a
hearing on the issue of nental retardation and was pernitted to
i ntroduce expert testinmony on the issue. The evidence did not
support his claim” Bottoson, 833 So.2d at 695. Such is
especially true where, as her e, the factual findi ngs
comensurate wth rule 3.203 were nade by this Court.

Arbelaez’s 1Q |l evel, adaptability, and onset before 18 years of

age were considered by the trial court and rejected as not
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showi ng nmental retardation as explained above. An evidentiary
hearing was denied properly, as Arbelaez failed to allege any
evi dence not considered and rejected by this Court previously as

not supporting a finding of nental retardation. See Bottoson,

833 So. 2d at 695. Arbelaez should not be permtted to recycle
his discredited expert as a basis for obtaining further testing
not provided for under the rule a second review of his nental
retardation claim The summary denial of relief was proper and
shoul d be affirnmed under the facts of this case.
PO NT |
RULE 3.203 IS CONSTI TUTI ONAL (restated)

Here, Arbelaez raises Sixth and Ei ghth challenges to rule
3.203 primarily taking issue wth the perceived dichotony
between the procedures and apparent constitutional rights
af forded defendants yet to be convicted and sentenced to death,
and those who have had their sentences affirned on appeal.
These challenges are that rule 3.203: (1) does not provide a
constitutionally adequat e procedur e to resol ve ment a
retardation clains raised by defendants whose death sentence has
becone final because Sixth Anmendnent guarantees are not extended
to these defendants while such guarantees are provided for

defendants not vyet sentenced;® (2) does not provide for a

8The Sixth Anendnent rights to which Arbelaez refers
include: (a) the right to conpetent counsel under Strickland v.
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postconviction review followwing the determ nation of nental
retardation status so a death sentenced defendant does not have
the sanme opportunity to present his Ei ghth Amendnent clains as
one yet to be tried; (3) does not contain a standard of proof
and the <clear and convincing standard provided in section
921.137(4) violates due process; and (4) permts a judge to
deci de whether a defendant is nentally retarded when such shoul d
be nade by a jury with the State having the burden to prove
beyond a reasonable doubt that the defendant is not nentally

retarded under Ring v. Arizona, 536 U S. 584 (2002) and Atkins

v. Virgina. These legal issues'® have been resolved adversely to

Arbel aez’ s position. Relief nmust be denied.

Initially, Arbelaez argues that it was error for the tria
court to find that his legal challenges to the rule were not
ripe for review. Such was not error as it had been determ ned
by this Court that Arbelaez was not nentally retarded. Arbel aez,
898 So.2d at 35-36. As such, the rule could not be chall enged
as it had no inpact on Arbel aez. However, the trial court did

not end its analysis there. It continued stating: “[e]ven if

Washi ngton, 466 U.S. 668 (1984); (b) disclosure of excul patory
or favorable evidence; (c) assistance of conpetent nental health
professionals; (d) right to confrontation; and (e) right to
di rect appeal where counsel mnust render effective assistance.

Buestions of law, are reviewed de novo. Elder v. Hol |l oway,
510 U.S. 510, 516 (1994) (holding the issue is a question of
law, not one of “legal facts,” which is reviewed de novo on

appeal ).
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the claim[were] ripe, it is lacking in nerit.” (PCR3 63).
In support of his claim that he is entitled to a new
penalty phase proceeding with full Sixth Amendnent guaranties,

Arbel aez points to the out-of-state cases of Johnson v. State,

102 S.W2d 535 (Mdb. 2003); Lanbert v. State, 71 P.3d 30, 31

(Ckla. Crim 2003); Atkins v. Conmonwealth, 581 S. E. 2d 514, 517

(va. 2003); State v. Gell, 66 P.3d 1234, 1241 (Ariz. 2003); and

State v. Canez, 74 P.3d 932 (Ariz. 2003). His Sixth and Ei ghth

Amendnent constitutional argunents raised here were presented by
menbers of the defense bar, when this Court was in the process
of drafting the rule. See pleading filed in Florida Supremne
Court Case Nunber 03-685, Anendnents to the Florida Rules of
Crimnal Procedure and the Florida Rules of Appellate Procedure,
(SPCR3.10 1303).2° Wthout question, the Florida Supreme Court
considered the instant Sixth and Eighth Amendnent argunents
when adopting rule 3.203. Mor eover, Arbelaez’s out-of-state
cases are not applicable as the sentencing schenes of those
states are different than the capital sentencing statute in
Florida where death eligibility occurs at time of conviction.

Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003) (noting “we

have repeatedly held that maxi mum penalty under the statute is

2OThere appears to be an error in the docunents presented in
the State’s Exhibit 12 included in its Appendix to its Response
to Arbel aeaz’ s postconviction relief notion.
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death”); MIlls v. Mwore, 786 So. 2d 532, 536-38 (Fla.)

(determning death is the statutory maxinmum in Florida), cert.
denied, 532 U S. 1015 (2001).

Arbel aez has failed to denonstrate a need for this Court to
revisit the Sixth and Ei ghth Amendnent challenges especially in
light of the rejection of his argunents in his prior rule 3.851

appeal. There this Court reasoned:

[ Arbel aez] contends that, after Atkins, the absence of
mental retardation is now an el enent of capital nmnurder
that, under Ring, the jury nust consider and find
beyond a reasonable doubt. W have rejected such
argunments. See Bottoson v. Moore, 833 So. 2d 693 (Fl a.
2002) (rejecting the defendant's Atkins claim on the
ground that the trial judge had found the defendant
not to be nentally retarded). Oher state suprene
courts have reached the sane conclusion. See, e.g.,
Head v. Hill, 277 Ga. 255, 587 S.E. 2d 613, 619-21 (Ga.
2003); Russell v. State, 849 So. 2d 95, 148 (M ss.
2003); State v. WIlliams, 831 So. 2d 835, 860 n.35
(La. 2002). Arbelaez has no right wunder R ng and
Atkins to a jury determnation of whether he is

mental ly retarded.

Arbel aez, 898 So.2d at 43 See Rodriguez v. State, 919 So.2d

1252 (Fla. 2005). Further, there is no Sixth Amendnent right to

jury sentencing. See Proffitt v. Florida, 428 U S. 242, 252

(1976); Hildwin v. Florida, 490 U S. 638 (1989).

Because Atkins considered the execution of those nentally
retarded under Eighth Amendnent terns, Atkins, 536 U S. at 321,
it did not bestow upon defendants Sixth Anmendnent rights.
Simlarly, this Court has determ ned that Ri ng does not require

mental retardation clains to be presented to a jury, as such, no
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Si xth Anendnent rights are conferred upon defendants whose death
sentences have been affirmed on appeal. Such review, as wth
other constitutional rights nmde retroactive, lies in the
postconvi ction process where the defendant has the burden to try
and vacate the sentence. The jury plays no part in that
det er mi nati on.

Simlarly, there is no constitutional requirenent that an
attorney be appointed that would then be subject to a subsequent
Si xt h Anmendnent chal |l enge. As noted above, the defendant is
attenpting to vacate a sentence, not block the inposition of a
death sentence. Hence, representation falls on postconviction
counsel and there is no constitutional right to a Sixth

Amendnent review of such counsel’s performance. Lanbrix v.

State, 698 So. 2d 247 (Fla. 1996); Vining v. State, 27 Fla. L.

Weekly S654, 658 (Fla., Jul 03, 2002); Witerhouse v. State, 792

So. 2d 1176, 1193 (Fla. 2001). Furthernore, in Pennsylvania v.

Finley, 481 U S. 551 (1987), the United States Suprenme Court
refused to extend a due process requirenent for effective
assi stance of collateral counsel clains to situations where a
state has chosen to provide collateral counsel to indigent

inmates. See Murray v. Garratano, 492 U S. 1 (1989). Based

upon this, there is no constitutional infirmty in rule 3.203
where those defendants whose capital sentences have been

affirmed on appeal nust litigate there clains before a trial
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court in a postconviction setting.
While rule 3.203 does not contain a burden of proof, such

is contained in section 921.137(4). Anmendnents to Florida Rules

of Crimnal Procedure and Florida Rules of Appellate Procedure,

875 So. 2d 563, 567 (Fla. 2004) (Pariente, J., concurring)
(noting the omssion of a standard of proof from the rule)
Section 921.137 states that the burden to establish nental
retardation is on the defendant and he nust neet this burden
under the clear and convincing standard. Not only did Arbel aez
have notice of this via the statute, but it was pointed out in
this Court’s opinion adopting rule 3.203. 1d. at 565.

Furthernore, the suggestion that anything other than a
“preponder ance of t he evi dence” standard woul d be

unconstitutional under Cooper v. lahoma, 517 U.S. 348 (1997)

fails to take into consideration the clear mandate from the

United States Suprene Court on this subject. In Atkins v.
Virginia, 536 US. 304 (2002), it was left to the states to

deternmine the appropriate neans to enforce the constitutional
restriction on executing the nentally retarded. To this end,
the Legislature enacted section 921.137(4) which inposes upon
the defendant the burden of proving he is nmentally retarded by
“clear and convincing evidence.” However, as noted above, the
standard applied to Arbelaez to prove nental retardation was the

preponder ance of evidence standard as his claimwas litigated in
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conjunction with his claim of ineffective assistance of counsel.
As such, even should this Court conclude that the standard
announced in section 921.137 is inproper, Arbelaez has suffered
no constitutional infirmty as the |ower “preponderance of the

evi dence” standard was applied to himand he could not even neet

t hat bur den.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmdenial of postconviction relief.
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