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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Florida. Petitioner was the Appellant and Respondent was the
Appellee in the Fourth District Court of Appeal. In this brief,
the parties shall be referred to as they appear before this
Honor abl e Court except that Petitioner may also be referred to
as the State.

In this brief, the synbol "A" will be used to denote the
appendi x attached hereto.

STATEMENT OF THE CASE AND FACTS

The only relevant facts to a determ nation of this Court-:s
di scretionary jurisdiction under Article V, Section 3(b)(3) of
the Florida Constitution are those set forth in the appellate
order sought to be reviewed. A copy of the order is contained in

t he appendix to this brief.



SUMVARY OF THE ARGUMENT

The opinion of the district court is not in direct and
express conflict with any decision from any District Court of
Appeal in this State. Therefore, Petitioner has failed to show
this Court has jurisdiction to review the opinion of the
district court, and as such this Court should decline to review

this cause on the nerits.



ARGUVMENT
THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF
APPEAL DOES NOT EXPRESSLY AND DI RECTLY
CONFLICT WTH DECISION OF OTHER DI STRI CT
COURTS OF APPEAL OF THI S STATE
Petitioner in this case argues that the Fourth District
Court of Appeal order, denying his petition for wit of habeas
corpus as successive, is in error. Petitioner clains that the
unel aborated order of the Fourth District Court of Appeal

expressly and directly conflicts with this Court’s decision in

Topps v. State, 865 So. 2d 1253 (Fla. 2004).

In Topps, 865 So. 2d at 1256, this Court addressed the |ack
of uniformty anong the district courts on the issue of whether
an unel aborated denial of an extraordinary wit petition should

be considered a denial on the nerits. This Court found as

fol |l ows:
To ensure that all issues are uniformy
gi ven due consi derati on, henceforth
unel aborated orders denying relief in
connection with all extraordinary writ

petitions issued by Florida courts shall not
be deemed to be decisions on the nerits
which would later bar the Ilitigant from
presenting the issue under the doctrines of
res judicata or collateral estoppel unless
there is a citation to authority or other
statenment that clearly shows that the issue
was considered by the court on the nmerits
and relief was denied.

Id. at 1258.
In this case, petitioner cannot establish conflict
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jurisdiction. This Court’s decision in Topps does not bar a
court fromissuing an unel aborated order, rather it stands for
t he proposition that an unel aborated order does not constitute a
decision on the nerits.

Furthernmore, a review of the order entered by the Fourth
District Court of Appeal indicates that the Court, did not enter
an unel aborated order, rather the Court dism ssed the petition
as successive and cited to controlling authority (AppendiXx).
Moreover, the Court stated that the issue presented in the
petition had been previously raised by petitioner and was deni ed
on the nmerits (AppendiXx). Hence, the order of the Fourth
District Court of Appeal does not constitute an unel aborated
order as alleged by the petitioner. Accordingly, it 1is
respectfully submtted that this Court to decline review of the

| ower court:=s deci sion.



CONCLUSI ON

WHEREFORE, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests this
Court DENY Petitioner:zs request for discretionary review over the
i nstant cause.

Respectfully subm tted,
CHARLES J. CRI ST, JR

Attorney Genera
Tal | ahassee, Florida

Mel ani e Dal e Surber

Assi stant Attorney General
Fl ori da Bar No. 0168556
1515 North Flagler Drive
Suite 900

West Pal m Beach, FL 33401
(561) 837-5000

Counsel for Respondent

JAMES J. CARNEY
Seni or Assi stant Attorney Ceneral
Fl ori da Bar #475246
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