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STATEMENT OF THE CASE

This matter conmes before the Court on Petitioner’s notice
to invoke discretionary jurisdiction. Petitioner seeks
jurisdiction in this Court based on express and direct conflict

with decisions of this Court and of the First District Court of

Appeal s.

SUMVARY OF THE ARGUMENT
The Fifth District Court of Appeal’s opinion does not
conflict with any decision of this or any other court. The
Fifth District resolved this case based on a finding that any
error in excluding the proffered evidence was harnl ess beyond a
reasonabl e doubt. This Court has never held that the harnl ess
error anal ysis should not be applied to questions of adm ssion

or excl usion of evidence.



ARGUMENT

THE DECI SION OF THE FIFTH DI STRI CT COURT OF
APPEAL DOES NOI' EXPRESSLY AND DI RECTLY
CONFLICT WTH A DECISION OF THI S COURT OR
ANY OTHER COURT.

This Court has jurisdiction under article V, section
(3)(b)(3) of the Florida Constitution where a decision of
a district court” expressly and directly conflicts”" with a
deci sion of this Court or another district court. This
Court has repeatedly held that such conflict nust be
express and direct, that is, "it nust appear within the
four corners of the mpjority decision.” Reaves V.
State, 485 So. 2d 829, 830 (Fla. 1986). Fi | omeno cannot
establish that such a conflict appears in the opinion of
the court bel ow.

Fil omeno asserts that the opinion of the Fifth
District Court of Appeal in this case conflicts with this
Court’s opinion in State v. Hi ckson, 630 So. 2d 172 (Fl a.
1993) and the opinion of the First District Court of Appeal
in State v. Mzell, 773 So. 2d 618 (Fla. 1st DCA 2000).
Specifically, Filoneno asserts that those opinions held
that expert testinony was admi ssible to assist the jury,
and that the Fifth District opinion in the case bel ow
conflicts with those hol dings. Exam nation of the opinion

in this case contradicts that assertion.



The Fifth District discussed the adm ssibility of the
proffered expert testinony in the case bel ow and found that
it may have been properly admtted. (App. p. 4). 1In so
doing, the Fifth District Court cited with approval to the
holding in Mzell. The Fifth District’s opinion is
t herefore consistent with the holdings in H ckson and
M zell. The Fifth District went on to find that even
t hough the trial court may have erred in excluding the
expert testinony, any such error was harm ess beyond a
reasonabl e doubt. State v. DiGuilio, 491 So. 2d 1129 (Fl a.
1986). (App. P. 4). This is the true basis of the
deci sion below. This basis does not conflict with any

decision of this Court or any other court.



CONCLUSI ON
Based on the argunents and authorities presented herein,

the State asserts that this Court does not have jurisdiction to
review the decision in this case.
Respectful ly submitted this 7" day of August, 2006.
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