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STANDARD OF REVI EW

The Court nust determ ne whether the decision below
expressly and directly conflicts with a decision of this Court
or of another Florida district court of appeal on the sane
guestion of |aw. Fla. Const. Art. V, 8 3(c)(3); Fla. R App.
P. 9.030(a)(2)(A)(4).

STATEMENT OF THE CASE AND FACTS




This Petition seeks perm ssion to appeal an opinion of
the Fifth District filed on Septenber 8, 2006, affirmng a
final judgment by the Circuit Court awarding attorneys’ fees

to Respondent, SouthTrust Bank, N. A Delta Fire Sprinklers,

Inc. v. SouthTrust Bank, N. A, 940 So. 2d 1164 (Fla. 5" DCA

2006). Petitioner’s Mdtion for Rehearing, Rehearing En Banc or
Clarification was denied on October 27, 2006.

The Final Judgnment for Attorneys’ Fees and Costs for
Sout hTrust (“Final Judgnment”) in the anpunt of $10,123 was
issued by the trial court on August 29, 2005. The Final
Judgnent followed an Order issued on March 8, 2005,
determ ning that Sout hTrust was entitled to reasonable
attorneys’ fees, but reserving jurisdiction to determ ne the
amount to be awarded.

Attorneys’ fees were awarded after the trial court on
June 30, 2004, dism ssed with prejudice Petitioner’s Anended
Conpl aint asserting a negligence claim against SouthTrust.
The negligence claim was based on alleged violations of the
construction lien law, Chapter 713, Florida Statutes. The
trial court had previously granted summary judgnment on all
cl ai ms brought agai nst Sout hTrust under Chapter 713.

Respondent’s notion for attorneys’ fees was served on
July 1, 2004, and filed in Circuit Court on August 7, 2004.

The notion was granted on March 8, 2005, and the anount of



fees was assessed on August 29, 2005. The Final Judgnent
apportioned the fees 50 percent against Petitioner and 50
percent against Petitioner’s counsel, Rosemary Hayes.

The Fifth District determned the Anmended Conplaint
| acked nmerit and the award of attorneys’ fees was warranted.
The Fifth District held that the Amended Conplaint suffered
from the same fatal deficiencies as the original Conplaint,
and that Petitioner was “nerely attenpting to re-litigate a
claimthat had already been rejected by the court in its order

granting summary judgnment.” Delta Fire Sprinklers, 940 So. 2d

at 1165.

A Notice to Invoke Discretionary Jurisdiction of Suprene
Court was filed on November 8, 2006. The Fifth District
stayed issuance of the mandate pending a decision by this
Court on whether to accept jurisdiction of this case.

SUMVARY OF ARGUMENT

The Court can accept this case pursuant to its
di scretionary jurisdiction only if the decision bel ow
expressly and directly conflicts with a decision of this Court
or of another Florida district court of appeal on the sane
guestion of law. The decision nust on its face collide with a
prior decision so as to create conflicting precedents.

The instant case does not conflict with Boca Burger, |nc.

v. Forum 912 So. 2d 561 (Fla. 2005) or with Read v, Taylor,




832 So. 2d 219 (Fla. 4'" DCA 2002). Petitioner asserts that a
conflict exists because attorneys’ fees were awarded w thout a
finding that the anmended conplaint was not supported by the
material facts or by existing law. (Juris. Brief, p. 4).
However, such a finding relates to the standard applied to the
trial court, not to the reviewing appellate court. The Fifth
District found that the record supported the trial court’s
findi ngs. Petitioner is inproperly arguing the nerits of the
appeal, which 1is beyond the scope of a petition for
jurisdiction. \Whether or not Petitioner agrees with the Fifth

District opinion, it does not conflict with Boca Burger or

Tayl or.

Taylor is not a conflicting precedent because it involves
a statute that created a duty that would support a negligence
claim 832 So. 2d at 223. Fla. Stat. 8§ 475.278 inposed
certain obligations upon Realtors that were in dispute. The
construction lien statute in the instant case provided no
obligation on the part of SouthTrust, as a |ender, toward
Delta, a sub-subcontractor.

The opinion below does not conflict with O Daniel v.

Board of County Conmissioners, 916 So. 2d 40 (Fla. 3" DCA

2005) . Petitioner made no attenpt to withdraw its Anmended
Compl aint after being served with the notion for attorneys’

fees nore than 21 days prior to the filing of the notion.



Rat her, Petitioner continued to litigate the frivol ous claim
t hrough an unsuccessful appeal. At no tinme did Petitioner
pursue the safe harbor provision of Fla. Stat. § 57.105(4).

Delta, at 1164-65.

None of the cases cited by Petitioner conflict with the
Fifth District’s opinion in this case. For these reasons,
Delta’s petition to invoke discretionary jurisdiction should
be deni ed.

ARGUMENT

TH S COURT HAS NO DI SCRETI ONARY JURI SDI CTI ON BECAUSE THE

DECI SI ON RENDERED BY THE APPELLATE COURT BELOW DOES NOT

CONFLICT WTH A DECISION BY TH S COURT OR OF ANOTHER

FLORIDA DI STRICT COURT OF APPEAL ON THE SAME QUESTI ON OF
LAW

I n order to i nvoke this Court’s di scretionary
jurisdiction, Petitioner nust establish that the decision
bel ow “expressly and directly conflicts” with a decision of
this Court or of another Florida district court of appeal on
t he same question of law. Fla. Const. Art. V, 8 3(c)(3); Fla.
R App. P. 9.030(a)(2)(A)(4). The neasure of jurisdiction in
determining a conflict is not whether the Suprene Court would
have arrived at a conclusion different from the district
court. Rat her, the neasure is whether the decision of the
district court on its face collides with a prior decision so
as to create an inconsistency or conflict anong precedents.

Kincaid v. World Ins. Co., 157 So. 2d 517 (Fla. 1963).




Jurisdiction cannot be invoked without an express
conflict, even if this Court disagrees with the deterni nation
bel ow or would have nmade a different factual determ nation.

See Mancini v. State, 312 So. 2d 732 (Fla. 1975). This Court

must make a prelimnary determnation that the decision by
the district court, if permtted to stand, would be out of
harnmony with prior decisions on the same point, and therefore,
as a precedent, would generate confusion and instability.

Kyle v. Kyle, 139 So. 2d 885, 887 (Fla. 1962). The two

deci sions nust be irreconcil able. Aravena V. M am - Dade

County, 928 So. 2d 1163 (Fla. 2006).
Petitioner argues that the decision by the Fifth District

conflicts with Boca Burger, Inc. v. Forum 912 So. 2d 561

(Fla. 2005),and Read v. Taylor, 832 So. 2d 219 (Fla. 4" DCA

2002). Petitioner bases the alleged conflict on the fact that
sanctions were inposed after one anendnent to the conplaint
follow ng summary judgment. Petitioner clains the trial court
failed to state in the sanction Oder and Final Judgnent that
the losing party or its attorney knew or should have known
that the negligence clains were not supported by the materi al
facts or by an application of the existing |aw. (Juris.
Brief, p. 4). However, nothing in the opinion below however,

conflicts with Boca Burger or Tayl or.




The requirenments in Fla. Stat. 8§ 57.105(1)are directed to
the trial court, not to the appellate court reviewing the
order for sanctions. The trial court findings, which are not
only reflected in the Final Judgnent, but also in statenents
made from the bench during the attorneys’ fees hearing set
forth sufficient reasons for awarding attorneys’ fees in
conmpliance with 8§ 57.105(a). However, the purpose of a
petition for jurisdiction is not to review the record to nake
a determ nation on the nerits of the trial court’s decision.
Such a review exceeds the scope of a petition for
jurisdiction. Fla. R App. P. 9.120, Conmittee Notes (1977
Amend. ) (“It is not appropriate to argue the nerits of the
substantive issues involved in the case or discuss any matters
not relevant to the threshold jurisdictional issue”).

Boca Burger allowed the plaintiff to amend a conplaint

once before a responsive pleading was served. Id. at 564-65.

The instant <case is consistent wth Boca Burger, since

Petitioner was allowed to anmend its conplaint, even after
sunmary judgnment was granted in favor of SouthTrust. The
right to anmend a pleading does not prohibit a court from
di sm ssing an anmended conplaint that fails to state a claim

See Fla. R Civ. P. 1.190 and 1.420(Db). Petitioner was not

denied the right to anmend; only the right to prosecute a claim

conpletely lacking in merit. Petitioner conpares the opinion



below to cases where anmended conplaints were permtted by
courts. (Juris. Brief, pp. 4-7). The fact that some courts
al | owed anendnments and others did not does not per se create a
conflict. Whet her a court disnm sses an anmended conplaint is
determned by the legal sufficiency of the claims, and not

nmerely on the number of amendnments by a party. Davi dson v.

l ona McGregor Fire Protection and Rescue District, 674 So. 2d

858 (Fla. 2d DCA 1996).

Boca Burger does not stand for the proposition that a

conplaint should not be dismssed unless the plaintiff has
more than one opportunity to anend. Therefore, that argunent
has no basis in |aw. Furthernore, the argunent is inproper
because it was never raised or argued during the appeal.
Appel |l ate courts are prohibited from deciding issues that were
not presented to the lower courts, and therefore, were not

preserved in the record. Appl egate v. Barnett Bank, 377 So.

2d 1150 (Fla. 1979).
Petitioner also asserts that the opinion below conflicts

with Read v. Taylor, 832 So. 2d at 222-24. Tayl or involved a

Realtor who sued for breach of contract and negligence. I d.
at 220. An attorneys’ fees award was reversed because the
appeal court determned that the negligence claim was not

conpletely lacking in nerit. |d. at 223.



Petitioner is again arguing the nmerits of the appeal,
rather than the jurisdictional issue. Not hing in the opinion
bel ow addresses these issues argued by Petitioner. Agai n,
reviewing the record to nmake a determnation on the nerits
woul d exceed the scope of a petition for jurisdiction. Fl a
R. App. P. 9.120.

Moreover, Taylor is distinguished from the instant case
because the negligence claimin Taylor is based on statutory
authority that created a duty on the part of the opposing
party. Aut hority for the negligence claim was provided by
Fla. Stat. 8 475.278, which inposed certain obligations on
Real t ors. Id. The construction lien statute in the instant
case, on the other hand, provided no obligation on the part of
a |lender toward a sub-subcontractor or subcontractor
Petitioner had no cause of action against SouthTrust under
Chapter 713, Florida Statutes, and should have known that a
negl i gence claimcould not be asserted based on a violation of
t he sanme statutes.

The opinion below does not hold that merely w nning
sunmary judgnment entitles a party to fees under Fla. Stat. 8§
57.105, as argued by Petitioner. (Juris. Brief, p. 5). Nor
does the opinion hold that failure to state a cause of action
is an automatic ground for sanctions, as Delta further

al | eges. (Juris. Brief, p. 5). Nowhere does the Fifth



District state or even inply that there was no claim Delta
could have asserted that would not have been dism ssed. This
Court has no basis to accept jurisdiction of this appeal on
the basis of a conflict anong appellate courts.

1. THE OPI Nl ON BELOW DOES NOT CONFLI CT W TH THE NOTI CE
REQUI REMENT OF O DANI EL V. BOARD OF COUNTY COWVM SSI ONERS.

The opinion below does not conflict with the holding in

O Daniel v. Board of County Comm ssioners, 916 So. 2d 40 (Fla.

3" DCA 2005). Delta clains that it was not afforded
sufficient notice to withdraw its Amended Conplaint because
Sout hTrust’s notion for attorneys’ fees pursuant to Fla. Stat.
8 57.105 was served the day after the order dism ssing Delta’s
Amended Conpl ai nt. (Juris. Brief, p. 9). Delta failed to
utilize the safe harbor provision of 8§ 57.105, and retract its
frivolous pleading before SouthTrust filed the notion for fees
on August 7, 2004. Instead, Delta filed a notion for
rehearing after the order of dism ssal. “Delta continued to
pursue its meritless claim by filing a motion for rehearing
and propounding a discovery request upon SouthTrust.” Delta

Fire Sprinklers, Inc. v. SouthTrust Bank, N A, 940 So. 2d

1164, 1165 (Fla. 5'" DCA 2006). Delta did not abandon the
frivolous <claims in the Anmended Conplaint after it was
dism ssed with prejudice, but continued to exhaust every

procedure available in the court system to keep the claim

10



alive. Fol l owi ng denial of the notion for rehearing and the
di scovery requests, Delta pursued the dism ssal through the
appellate court. (App. Case No. 5D04-3052). The Fifth
District affirmed the dism ssal per curiam and awarded
Sout hTrust attorneys’ fees for having to defend the frivol ous
appeal . (App. Case No. 5D05-3052). Delta’s notion for
rehearing, rehearing en banc or for an opinion was denied by
the Fifth District, which issued its mandate on October 26,
2006. Delta had anple tinme to withdraw the frivol ous Anended
Conpl aint before the motion for attorneys’ fees was filed,
but refused to do so.

Petitioner m stakenly specul ates that any anended

conpl ai nt filed after summary judgnment would have been
dism ssed by the trial court. (Juris. Brief, p. 6). The
trial court, however, did not prohibit Delta from filing an
amended conplaint after sunmary judgnment was entered. I n

fact, the trial court specifically granted Delta |eave to file
an anended conplaint after summary judgnment was entered on the
ori gi nal Conpl aint.

The cases cited by Delta regardi ng anended conpl aints are
i nappl i cabl e. Amended conplaints that involve justifiable
i ssues arguably supported by material facts and existing |aw

may be all owed. Latin Anerica Cafeteria v. Zales Meats

Distributors, Inc., 921 So. 2d 768, 771 (Fla. 39 DCA 2006);

11



Cowgi Il v. Bank of Anmerica, 831 So. 2d 241 (Fla. 2d DCA 2002);

Read v. Taylor, 832 So. 2d at 220. Delta’ s Anmended Conpl ai nt

did not present a justifiable issue supported by material
facts and existing |aw. Sanctions against Delta were not
i nposed nerely because the Anended Conplaint failed to state a
cause of action. Rat her, attorneys’ fees were assessed
because Delta ignored the trial court’s order granting sunmary
judgnment and attenpted to file essentially the sanme clains a
second tinme, forcing the parties re-litigate the sanme | egal
arguments and the sanme statutes that the trial court had
al ready rejected.

CONCLUSI ON

Because the opinion by the Fifth District does not
conflict with any prior opinions of this Court or of Florida
di strict courts, this Court has no basis to invoke
di scretionary jurisdiction, and Delta’'s petition for

jurisdiction should be DENI ED.

12
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