I N THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,
Petiti oner,

V. Case No. SC06-612

LARRY BRAY SADLER,

Respondent .

ON DI SCRETI ONARY REVI EW FROM
THE FI FTH DI STRI CT COURT OF APPEAL

AMENDED JURI SDI CTI ONAL BRI EF OF PETI TI ONER

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

KELLI E A. NI ELAN
ASS| STANT ATTORNEY GENERAL
Fl a. Bar No. 618550

MARY G JOLLEY
ASS| STANT ATTORNEY GENERAL
Fl a. Bar No. 0080454

444 Seabreeze Boul evard
Fifth Fl oor

Dayt ona Beach, FL 32118
(386) 238-4990

(386) 238-4997 (FAX)

COUNSEL FOR PETI Tl ONER



TABLE OF CONTENTS

TABLE OF AUTHORI TI ES
STATEMENT OF FACTS

SUMVARY OF ARGUMENT .

ARGUMENT
TH' S COURT SHOULD ACCEPT
JURI SDI CTION I N THI' S CASE BASED UPON
AN EXPRESS AND DI RECT CONFLI CT.
CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF COVPLI ANCE .



TABLE OF AUTHORI TI ES

Cases

Reaves v. State,
485 So.2d 829 (Fla. 1986) . . . . . . . . . . . . . . . . 4

State v. Davis,
243 So.2d 587 (Fla. 1971) . . . . . . . . . . . . . . 3,56

State v. Gellis,
375 So.2d 885 (Fla. 3d DCA 1979) . . . . . . . . . . 3,4,5,6

State v. Sacco,
849 So.2d 452 (Fla. 4th DCA2003) . . . . . . . . . . 3,56

State v. Sadler,
30 Fla. L. Weekly D2843
(Fla. 5th DCA Decenmber 16, 2005) . . . . . . . . . . . 2,3,4

G her Authorities
Art. V, Sec. 3, Fla. Const. . . . . . . . . . . . . . . . . . .3

Florida Rule of Crimnal Procedure . . . . . . . . . . . 1,3,4,5



STATEMENT OF FACTS

The relevant facts are set forth in the opinion of the
di strict court bel ow

Pursuant to Florida Rule of Crimnal Procedure
3.190(c)(4)] , Appellee filed a nmotion to dismss in
which he alleged that the property he was accused of
taki ng was actually his own property. The State failed to
file a traverse.

A hearing was hel d during which the follow ng transpired:
THE CLERK: Larry Sadler, 2004-498.
THE COURT: Yes, sir?

MR. M LI TELLO [ def ense counsel ]: Your Honor, approaching
the podiumis Larry Sadler. M. Sadl er's case was set for
a Mtion to Dismss which is set for today. It's ny
understanding that the state attorney's office has
reviewed the notion and will acknow edge in good faith
t hey cannot traverse the notion.

THE COURT: All right. So let nme just turn to the file on
M. Sadler. It does appear to be a legally sufficient,
properly drawmn C-4 Motion to Dismss. M. Norville, can
the state, in good faith, traverse it?

MR. NORVI LLE: No. Your Honor. As a matter of fact, we had
the chief of security for the corporation in for
deposition, | believe, it was | ast Friday, and he states
that they could not state that the property was - that
was taken was, in fact, their property.

THE COURT: Very good. So based upon that, once, again,
M. Norville, you continue to live up to the highest
expectations of a prosecutor, which is to seek justice,
not nerely convictions. And as such, since there's no
good faith traverse, the notion is granted. And, M.
Sadl er, you may go hence wi thout day. Case is di sm ssed.
Thank you, M. Mlitello.

One nonth after the hearing, the State filed another
information charging Appellee with the sane crim nal
conduct alleged in the dism ssed case. Appellee again
moved to dismiss the charges. This time the State



traversed. At the hearing on the notion, the prosecutor
expl ai ned that he had not contacted the victimprior to
t he hearing on Appellee's first notion to disniss. Since
that tinme, however, he had spoken to the victimand did
have a good-faith basis to traverse the notion. The State
argued that it was not precluded from refiling the
ori gi nal charges because it had not filed a traverse to
the original notion to dismss.

At the conclusion of the hearing the trial court
granted the defense notion stating:

THE COURT: Thank you very much. This is the Court's
ruling, M. Mlitello [defense counsel]. |I'm going to
grant the Motionto Dismss for the follow [sic] reasons:
| find that the dism ssal that | granted back i n Novenber
4was withprejudice. It wasthis Court'sintent wth prejudice.

If | haven't said it at | east once, |I've said it tw ce or
three tinmes, when | say go hence wthout day, that
reflects back to 30 years of ny experience when go hence
W t hout day means this case is over for Sadler. That's as
far as |'m concerned.

State v. Sadler, 30 Fla. L. Wekly D2843, D2844 (Fla. 5th DCA

Decenber 16, 2005) (enphasis in original).



SUWARY OF ARGUMENT

This Court should accept jurisdiction in this case because
there is an express and direct conflict. The district court bel ow
concluded that a prior dismssal of charges pursuant to a notion
filed under Florida Rule of Crimnal Procedure 3.190(c)(4), which
the State did not traverse, precluded the refiling of charges. The

deci sion below expressly and directly conflicts with State .

Davis, 243 So.2d 587 (Fla. 1971); State v. Sacco, 849 So.2d 452

(Fla. 4th DCA 2003); and State v. Cellis, 375 So.2d 885 (Fla. 3d

DCA 1979).



ARGUMENT
TH S COURT SHOULD ACCEPT
JURI SDI CTI ON I N THI S CASE BASED UPON
AN EXPRESS AND DI RECT CONFLI CT.
This Court has jurisdiction under article V, section (3)(b)(3)

of the Florida Constitution where a decision of a district court

"expressly and directly conflicts" with a decision of this Court or
another district court. This Court has repeatedly held that such
conflict nust be express and direct, that is, "it nust appear
within the four corners of the majority decision.” Reaves V.
State, 485 So. 2d 829, 830 (Fla. 1986).

In the decision below, the district court found that because
the trial court had previously dismssed a prior identical
i nformati on pursuant to notion filed under Florida Rule of Cri m nal
Procedure 3.190(c)(4), which the State did not traverse, the State
was barred fromrefiling those charges. Sadler, 30 Fla. L. Wekly
at D2844. The district court below based its ruling on the fact

that the prior dism ssal was purportedly made with prejudice.

Petitioner, the State of Florida, contends that the decision

bel ow expressly and directly conflicts with State v. CGellis, 375

So.2d 885 (Fla. 3d DCA 1979). In Cellis, the defendant filed a
nmotion to dismss pursuant to Florida Rule of Crimnal Procedure
3.190(c)(4) and the State did not traverse the notion. Cellis, 375
So.2d at 886. The trial court granted the notion. The State

refiled the sane charges and t he defendant fil ed another notion to



di sm ss pursuant to Rule 3.190(c)(4). The trial court granted the
motion. 1d. The Third District Court of Appeal reversed the order
granting the nmotion. The district court found that the |aw was

“well-settled that the State is not barred from re-filing an
i nformati on on the ground that the identical infornmation has been

previously dism ssed under Fla. R CimP. 3.190(c)(4).” 1d.

The decision below also conflicts with State v. Davis, 243

So.2d 587, 591 (Fla. 1971), which states that, pursuant to Rule

3.190(c)(4), when there are no nmaterial factual disputes known to
the prosecutor to establish a prima facie case of guilt, the
defendant is entitled to a dismssal. “As the dismssal is wthout
prej udi ce, a new charge may be nade i f and when the state does have
such facts, provided there is not affirmative bar to prosecution.”

| d.

The Fourth District Court of Appeal followed Davis in State v.

Sacco, 849 So.2d 452 (Fla. 4th DCA 2003). There, the prosecutor
state he could not, in good faith, go forward with the case which
pronpted the trial judge to dismss the case pursuant to Rule
3.190(c)(4). The district court concluded that the dism ssal of
t he nurder indictnment was wi thout prejudice. Thus, the State could
refile charges if or when additional evidence was obtained. [d. at
454,

In all, when the prosecution does not traverse a notion filed

pursuant to Rule 3.190(c)4) and the case is dismssed, the



dismissal is without prejudice and the State is not precluded from

refiling those sane charges. Davis, 243 So.2d at 591; Sacco, 849
So.2d at 454; and Gellis, 375 So.2d at 886. The decision belowto

the contrary conflicts wth Davis, Sacco, and CGellis. Because an

express and direct conflict exists, this Court should exercise its

di scretion and accept jurisdiction in this case.



CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Court accept jurisdiction of this

case.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the above and
foregoing Petitioner’s anmended brief on jurisdiction has been
furnished by United States Mail to Paul L. Mlitello, Esqg., counsel

for Sadler, 107B West Main Street, |Inverness, Florida 34450, this

day of May, 2006.

CERTI FI CATE OF COVPLI ANCE

The undersi gned counsel certifies that this brief was typed
using 12 point Courier New, a font that is not proportionately

spaced.

MARY G JCOLLEY
COUNSEL FOR PETI TI ONER
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