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PREFACE

This is a Petition to invoke
the Court’s discretionary jurisdiction to reviewthe
opinion of the Fourth District Court of Appeal, which
Petitioners claimdirectly and expressly conflicts with
opinions of this Court and other Florida internediate
appel l ate courts. The parties will be referred to as
they stood in the | ower court or by proper nane. The
followi ng synbol will be used:

(A ) - Petitioners’
Appendi x
STATEMENT OF THE CASE AND FACTS

Petitioner Swan has inproperly
I ncl uded several statenents in his Statenent of Case and

Facts, which are not reflected in the Fourth D strict’s

o : 1
opi ni on, and which are not true. Those statenents

/[ The Fourth District’s decision does not reflect that Brown

was “conbative” as Petitioner clains, or that “Swan was one of
many police and fire and rescue people sued (the naned and
unnamed Defendants in this total well over 20 individuals -
literally everyone present at the scene).”
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shoul d be di sregarded since this Court has stated that
“the only facts relevant to our decision to accept or

rej ect such petitions [based on conflict] are those
facts contained within the four corners of the decisions

allegedly in conflict. Reaves v. State, 485 So.2d 829,

830 fn. 3 (Fla. 1986).

The proper version of the case
and facts, as reflected in the Fourth District’s opinion
foll ows (Al-2):

Al verna Brown, as personal
representative of her husband Oral Brown’s
estate, sued several defendants, including the
appel | ees herein who are all enpl oyees of the
Broward County Fire Rescue Squad, for civi
rights violations in connection with O al
Brown’s death. Her conplaint alleged that Ora
Brown suffered a seizure while driving which
resulted in a car accident. He was dazed when
he exited the vehicle, and the defendants and
sheriff’s deputies on the scene believed that he
m ght be having a diabetic attack. He was not
suspected of any crimnal activity. Unable to
tal k, Brown began to wal k away fromthe scene
and did not respond to orders to stop wal ki ng.
The conpl aint alleges that the appellees and
ot hers began to “violently physically handl e and
mstreat” Brown, aggressively bringing himto
the ground and eventual ly hog-tying him placing
hi m face down on the ground. Brown had trouble
breat hing but was tied face down to a stretcher
and was not permtted to turn over. He was
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transported to the hospital but was given no
nmedi cal attention en route. During transport he
suffered a grand mal seizure. At the hospital
he was decl ared dead from positional
asphyxiation as a result of the hog-tie
restraint. As to the appellees, the conpl aint
alleged that at all tinmes they were operating
within the course and scope of their enpl oynent
as fire rescue personnel.

The appel lees filed
notions to dismss the conplaint alleging that
they were entitled to absolute immunity, or in
the alternative, qualified imunity. After
hearing, the court granted the notion and found
that the appellee fire rescue squad enpl oyees
were entitled to absolute immunity on the basis
of section 768.28(9)(a), Florida Statutes, as
interpreted by HII v. Departnent of
Corrections, 513 So.2d 129 (Fla. 1987).

The Fourth District reversed the trial court stating
(A2):
The issue presented in
this case is whether county fire rescue
personnel are absolutely imune fromliability
under section 1983 of the Gvil R ghts Act of
1871. W hold that these county enpl oyees do
not have absolute imunity.
The Fourth District ruled that
the trial court had erred in concluding that 8§768. 28,

Fla. Stat., provides Swan, a county enpl oyee, absol ute

immunity fromliability for 81983 clains. The Fourth
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Dstrict also ruled that the trial court had erred in

relying upon HIIl, supra, which the Fourth District

ruled was “factually inapplicable,” since HII| involved
a State agency, whereas this |awsuit “invol ves nenbers
of the Broward Fire Rescue Squad who are County officers
or enpl oyees” (A2). The Fourth D strict concl uded that
the County and its enpl oyees are not imune froma 81983
action, even though the State and arns of the State have

such immunity, citing Howl ett v. Rose, 537 So.2d 706

(Fla. 2" DCA 1989), reversed, 496 U.S. 356 (1990) (A2-
3).

In How ett, the Second
D strict, based on HII, had ruled that a county school
board and its officials had absolute imunity froma
81983 action. This Court denied review, but the United
States Suprene Court granted certiorari and reversed.
The latter Court agreed with the ruling in HIIl as it
applied to the defendant in that case, a State agency
whi ch had protection agai nst 81983 clains provided to

“States and arns of States” by the El eventh Anendnent’s
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immunity (A3). The United States Suprenme Court in
Howl ett stated, however, that governnental defendants
that were not arns of the State, such as counties, were
| i abl e for 81983 cl ai ms under the El eventh Amendnent;
and that Florida’s |law of sovereign i munity, 8768. 28,
coul d not override the dictates of federal |aw (A4).
Therefore, the United States Suprene Court in Howett,
upon which the Fourth District relied in this case, held
that 8768.28 did not bar a 81983 cl ai m agai nst the
county school board (A4-5).

The Fourth District in the
present case also pointed out that this Court had relied
upon the United States Suprene Court’s How ett deci sion

in Town of Lake O arke Shores v. Page, 569 So.2d 1256

(Fla. 1990). |In Page, this Court held that sovereign

I mmunity, as provided by 8768.28, did not bar a 81983
claimagainst a municipality (A5). The Fourth D strict
also noted that the holding in Howl ett had |i kew se been

applied to a county in Arthur v. H |l sborough County

Board of Orinminal Justice, 563 So.2d 94 (Fla. 2" DCA
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1990), vacated by 498 U S. 801 (1990), dec. on renand,

588 So.2d 236 (Fla. 2" DCA 1991).

In Arthur, the Second D strict
had di sm ssed a 81983 cl ai magai nst a county based upon
its earlier How ett decision and this Court’s H |
decision. The United States Suprene Court granted
certiorari, and vacated the Second D strict’s decision,
for reconsideration based upon its Howl ett decision. On
remand, the Second District stated (588 So.2d at 237):

The United States Suprene

Court, while approving that ultinmate holding in
HIl, rejected this Court’s extension of HIIl in
Howl ett, 537 So.2d at 706, to provide inmunity
from 81983 suits, not only to the state and its
agencies, but also to nunicipalities, counties,
and school districts.

Finally, the Fourth D strict
in the case sub judice cited other Florida, Eleventh
CGrcuit and U S. Suprene Court decisions, rendered since
the United States Suprene Court’s How ett deci sion,

whi ch have held that while Florida counties are

pol itical subdivisions, they are not arns of the State



for purposes of Eleventh Anmendnent imunity (A5).
Accordingly, the Fourth D strict concluded (A5-6):

The law i s thus wel |
settled that counties and thus their enpl oyees
may not claimsovereign immnity to a section
1983 claim Wile HIIl is still good |law as to
the sovereign immunity of the state and its
agenci es, Howl ett establishes that no sovereign
mmunity is enjoyed by other governnental
entities. The trial court thus erred in
ext endi ng sovereign i Mmunity to the Broward
County Fire Squad officers.

Petitioner Swan seeks review
of the Fourth District’s opinion claimng that it
directly and expressly conflicts with HIl. There is no
conflict.

SUMVARY OF ARGUVENT

Respondent’s argunent can be
sumari zed as foll ows:

1. Section 768.28, Fla.
Stat., provides imunity fromcomon |aw torts, not
i munity from 81983 Gvil R ghts actions filed in State

court.



2. The El eventh Amendnent
provides immunity to the State, and arns of the State,
froma 81983 CGvil R ghts claimfiled in either federal
or State court, but a county is not an armof the State
of Fl orida.

3. Therefore, the Fourth
District correctly ruled that Swan, a Broward County
Fire Rescue enpl oyee, was not entitled to a di smssal,
and judgnment in his favor, because he does not have
immunity fromthis 81983 Gvil R ghts action under

8768.28, Fla. Stat., or the El eventh Anendnent.

4. There is no conflict
between HIl and the Fourth District’s decision in this
case because H 1l involved a State agency, i.e., an arm
of the State; whereas, the Fourth District’s decision
I nvol ved an enpl oyee of the county, which is not an arm
of the State. That difference dictated different
results, not a conflict in decisions.

QUESTI ON PRESENTED




THE FOURTH DI STRI CT"' S DECI SI ON DOES NOT
CONFLICT WTH H LL v. DEPARTMENT OF
CORRECTI ONS, 513 So.2d 129 (Fla. 1987)

ARGUVENT

| . No Conflict Because H I

Cannot Be Extended to a County

Petitioner clains that in
Hll, this Court held that §768.28 did not waive the
State of Florida’ s El eventh Arendnent immunity from suit
under 42 U S. C 81983. Therefore, Petitioner argues, it
stands to reason that he, as a county enpl oyee, has
immunity fromliability under 8768.28 for a 81983 claim
Swan’s argunent is that the State of Florida, as defined
I n 8768. 28, includes any Florida governnental entity,
and its enpl oyees. However, Swan fails to draw t he
required distinction discussed in HIIl between sovereign
imunity fromliability for coomon law torts provi ded by
8768.28 to all governnental entities, including

counties, versus absolute imunity from 81983 cl ai ns

provi ded by the El eventh Anendnent to States and arns of



the State, which does not include counties. For that
reason, there is no conflict between HI1l and the Fourth
D strict’s decision in the present case. H Il involved
a State agency, the Departnent of Corrections, which is
an armof the State of Florida, and therefore has

El eventh Arendnent immunity from 81983 actions; whereas,
this case involves a county, which has no such inmmunity.
That factual difference dictates the different results
in HII and in this case. There is no conflict.

Swan cites cases which hold
that only this Court, not |ower Florida courts, can
overrule this Court’s precedents. Respondent agrees,
but here the United States Suprene Court limted the
holding in HIl to a State or an armof the State,
concluding that H Il could not be extended to a
municipality or county. Even Swan admts that a ruling

of this Court can be reversed by the United States

Suprene Court, citing State v. J.P., 907 So.2d 1101,

1109 (Fla. 2004). Therefore, it necessarily foll ows

that the United States Suprene Court can |imt one of
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this Court’s rulings. Thus, it is clear that the United
States Suprene Court correctly held in Howett that HII
could only be applied to the State of Florida and arns
of the State. For that very reason, this Court itself

subsequently ruled in Page, supra, that HIIl did not

apply to municipalities, and the Second D strict held in

Arthur, supra, that HIIl did not apply to counties.

Since HII, as limted by the
United States Suprene Court’s How ett decision, holds
that 8768. 28 does not waive El eventh Amendnent inmmunity
from 81983 cl ai ns, and since El eventh Anendnent imunity
only applies to the State of Florida and arns of the
State, HIl does not conflict with the Fourth District’s
opi nion, which pertains to a county, not an arm of the
State. Accordingly, the Fourth District correctly held
that Petitioner Swan, a county enpl oyee, has no El eventh
Amendnent i mmunity from 81983 clains, and that hol di ng
in no way conflicts with HII.

1. No Conflict Because a County

Is Not an Armof the State of Florida
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Petitioner clains that there
Is contrary authority to the Fourth District’s hol di ng
that a county is not an armof the State of Florida.
However, Petitioner cites cases which involve political
subdi visions of the State, not arns of the State.
Petitioner appears to believe that political
subdi vi sions equate to arns of the State, which have
El eventh Arendnent immunity, but that is sinply wong.
The El eventh Amendnent does not afford protection to
political subdivisions, such as counties and
nmuni ci palities, even though those entities exercise a

“slice of state power.” Hess v. Port Authority Tans-

Hudson Corp., 115 S. Q. 394, 402 (1994). There is a

clear legal distinction in Florida between a political
subdi vision of the State, which has no El eventh
Amrendnent i mmunity, versus an armof the State, which
has El eventh Amendnent immunity. Petitioner ignores
t hat distinction.

CONCLUS| ON
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Based upon the foregoing,
there is no conflict between the Fourth D strict’s
decision and HIIl, and therefore this Court | acks

jurisdiction to review the Fourth District’s deci sion.
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