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PRELI M NARY STATENMENT

Petitioner was the defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Florida. Petitioner was the Appellant and Respondent was the
Appellee in the Fourth District Court of Appeal (“Fourth
District”). In this brief, the parties shall be referred to as
t hey appear before this Honorable Court except that Respondent

may al so be referred to as the State.



STATEMENT OF THE CASE AND FACTS

Petitioner was convicted on open plea to charges of
possessi on of cocaine and cannabis and driving wthout a
i cense. Although Petitioner’s score sheet reflected that the
| owest possible sentence he could receive was 20.9 nonths in
prison, Petitioner noved for a downward departure of his
sentence. He received a sentence of six nonths in jail, with one
hundred and forty (140) days credit. The State appealed the
sentencing order. On May 2, 2007, the Fourth District Appeal
reversed the trial court’s order remanding for a new sentencing,
in which the trial court should clarify its oral reasons for the
downward departure in a witten order. See, Appendi x.

The pertinent facts as they appear in the opinion of the
Fourth District are as foll ows:

Accordingly, as the State correctly argues, the trial court

erred by failing to provide witten reasons for the

downward departure. We therefore reverse and remand. Wil e

the trial court orally addressed sonme possible foundations

for the departure, we are unable to discern fromthe record

t he exact bases for the departure and whether those reasons

legally justify departure from the guidelines. On

resentencing, the court should clarify its oral reasons in

a witten order and may agai n depart fromthe guidelines if

it finds legally sufficient reasons. See State v. Teal, 831

So.2d 1254 (Fla. 2d DCA 2002); State v. Shorter, 814 So.2d
1117 (Fla. 4th DCA 2002).

Francis v. State, 954 So.2d 755 (Fla. 4'" DCA 2007).

The instant Notice to Invoke Discretionary Jurisdiction



f ol | owed.

SUMVARY OF THE ARGUVMENT

This Court should decline jurisdiction. The portion of the
Fourth District opinion which Petitioner cites as conflict with
the Second District Court of Appeal is dicta, not the actual
holding in the case. Further, the Fourth District Court of
Appeal is consistent with the Second District Court of Appeal in

it’s decision of Maybin v. State, 884 So. 2d 1174 (Fla. 2" DCA

2004) and Petitioner has not cited any other decisions in
express and direct conflict with the instant decision which
woul d support the invocation of discretionary jurisdiction. Rule

9.030(a)(2)(A), Fla. R App. P.



ARGUMENT

THERE IS NO BASIS FOR DI SCRETI ONARY
JURI SDI CTI ON TO REVI EW THE DECI SI ON OF THE
FOURTH DI STRI CT.

Rule 9.030(a)(2)(A), Fl a. R App. P. states that
di scretionary jurisdiction of this Court may be sought to review
deci sions of district courts of appeal that

(i) expressly declare valid a state statute;

(i) expressly construe a provision of the
state or federal constitution;

(ii1) expressly affect a class of constitutional
or state officers

(iv) expressly and directly conflict with a
deci sion of another district court of
appeal or of the suprene court on the sane
gquestion of | aw

(v) pass upon a question certified to be of
great public inportance

(vi) are certified to be in direct conflict
with decisions of other district courts of
appeal ;

In the instant case, Petitioner seeks to invoke the
di scretionary jurisdiction of this Court pursuant to Rule
9.030(a)(2)(A(iv), Fla. R App. P. However, there is no
conflict in this case as the only issue was the question of
whet her the trial court had properly articulated on the record
the reasons for its downward departure of sentence. When the
Fourth District <concluded it had not and remanded for

resentencing with specific instructions for the trial court to



clarify its oral reasons in a witten order, that was the basis
of the deci sion.

Respondent contends that the portion of the Fourth District
opi ni on which Petitioner references is no nore than dicta. The
fact that the Fourth District Court of Appeal offered dicta in
it’s Opinion regarding an insufficient trial court order does
not confer jurisdiction. Dicta has no precedential val ue because
it was wholly unnecessary to the holding of a case. State ex

rel. Biscayne Kennel Club v. Board of Business Regul ation, 276

So.2d 823 (Fla. 1973)("The statenent of the District Court of
Appeal in its opinion ... was not essential to the decision of
that court and is wthout force as precedent."); see also,

Ciongoli v. State, 337 So.2d 780, 782 (Fla. 1976)(failing to

find conflict between appellate districts for purposes of
supreme court jurisdiction where alleged conflict was based on
statenents wholly unnecessary to the district court's decision);

Hi | | sborough County Aviation Authority v. Hillsborough County

Governnental Enpl oyees Ass'n, Inc., 482 So.2d 505,509 (Fla. 2d

DCA 1986) (Court held that it would not certify this case to the
Florida Suprenme Court as the conflict arose fromdicta).

Pursuant to Art. V, 8 3(b)(3), Fla. Const., this Court has

the jurisdiction to review a decision of a district court of

appeal which “expressly and directly” conflicts with a decision

5



of this Court or another district court of appeal. Kyle v.

Kyle,139 So.2d 885, 887 (Fla. 1962); Neelson v. City of

Sarasota, 117 So.2d 731 (Fla. 1960); Mancini_v. State, 312 So.2d

732, 733 (Fla. 1975).

However, wunder the facts of this case, the Fourth DCA
actually recogni zed the prior decision of this Court in Trotter
v. State, 825 So.2d 362 (Fla. 2002). The pertinent portion of
the Fourth District opinion is as foll ows:

W simlarly reject Francis's contention that, regardless
of the nerits of the State's argunents on appeal, he cannot
be resentenced because he conpl eted the six-nonth sentence
i nposed during the pendency of this appeal. See Trotter v.
State, 825 So.2d 362, 366 (Fla.2002) (holding that double
jeopardy is not inplicated in a resentencing follow ng an
appeal and stating that a defendant cannot have an
expectation of finality in a sentence that is the subject
of an appeal).

Francis v. State, 954 So.2d 755 (Fla. 4'" DCA 2007).

Maybin v. State, 884 So.2d 1174 (Fla. 2" DCA 2004) which

Petitioner cites as being in conflict with the Fourth District
is distinguishable fromthe instant case in that the appellant
in Maybin had al ready served his sentence when the State finally
filed a 3.800(a) notion.

Here, the Petitioner’s sentence was on appeal. In fact,
the Fourth District is in accord with the Second District and

there is consistency in the decisions of the Second and Fourth



Districts on this issue. See Sneed v. State, 749 So. 2d 545

(Fla. 4'" DCA 2000) (held where defendant had already conpleted
his sentence of time served by the tine the court realized its
m st ake, appellant's sentence had al ready been served and doubl e
j eopardy woul d attach).

Insofar as the precedential value of Trotter, it is

nei ther inconpatible with nor inapposite of Maybin and Sneed. In

the clear absence of a basis for discretionary jurisdiction
this Court should decline review.

CONCLUSI ON

VWHEREFORE, based on the foregoing arguments and the
authorities cited therein, Respondent respectfully requests this
Court DECLINE Petitioner:zs request for discretionary review over

the i nstant cause.

Respectfully subm tted,

Bl LL MCCOLLUM
Attorney Genera
Tal | ahassee, Florida
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